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DETERMINED  IN  THE 


SUPREME  COURT 


OP 


THE  STATE  OF  IOWA, 

AT 

.  DES'  MOINES,  JANUARY  TERM,  A.  D,  1890. 

I 

IN  THE  POETT-POURTH  TEAR  OP  THE  STAllS. 

PRESENT : 

Hon.  JAMES  H.  ROTHROCK,  Chiep  Justice. 
Hon.  JOSEPH  M.  BECK,  ^ 

Hon.  GIFFORD  S.  ROBINSON,  I  j^^^-o 
Hon.  CHARLES  T.  GRANGER,  f  JUSTICES. 
Hon.  JOSIAH  GIVEN,  J 

Stoddard  v.  Lloyd  et  al. 

ITsiiry :  in  judgments  confessed  :  new  notes  :  depensb.  Defend- 
ants, in  actions  brought  against  them,  after  filing  answers,  con- 
sented to  judgments  against  them  on  certain  notes.  Afterwards 
new  notes  were  given  for  the  amount  of  the  judgments.  Held 
that,  if  the  judgments  were  rendered  upon  usurious  notes,  and 
were^  confessed  merely  as  a  means  of  evading  the  law  against 
usury,  the  defense  of  usury  might  be  set  up  against  the  new  notes, 
but  that  the  makers  of  the  notes  would  have  the  burden  to  prove 
that  the  judgments  were  of  that  character,  and  that  in  this  case 
(see  opinion  for  evidence)  they  failed  to  establish  that  fact.  (See 
opinion  for  citations.) 

(11) 
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Appeal  from  Montgomery  District  Court. — Hon.  H.  E. 

Deemeb,  Judge. 

Filed,  January  21,  1890. 

Action  to  recover  amoants  alleged  to  be  due  on 
three  promissory  notes  made  by  T.  M.  Lloyd,  and  for 
the  foreclosure  of  a  mortgage  given  to  secure  their  pay- 
ment. There  was  a  trial  on  the  merits,  and  a  decree  for 
plaintiflp.  Defendants  T.  M.  Lloyd  and  Martha  Lloyd 
appeal. 

C.  E.  Richards  and  S.  McPherson^  for  appellants. 

W.  S.  StrawUj  for  appellee. 

Robinson,  J. — The  notes  in  suit  were  given  on  the 
twenty-fifth  day  of  April,  1884,  for  an  aggregate  of 
six  hundred  and  ninety-two  dollars,  and  provide  for  the 
payment  of  interest  annually  at  the  rate  of  ten  per  cent, 
per  annum.  Appellants  claim  that  the  notes  are  usurious, 
in  that  they  were  given  to  settle  certain  judgments  which 
were  tainted  with  usury,  and  which  were  rendered  cor- 
ruptly, in  furtherance  of  a  usurious  contract  between 
the  maker  of  the  notes  and  plaintiff.  Appellants  also 
claim  that  the  original  consideration  for  the  notes  in 
suit  consisted  of  two  loans,  made  in  the  year  1880,  one 
of  which  was  made  in  January  for  one  hundred  and  fifty 
dollars,  and  one  in  June  for  one  hundred  dollars;  that 
notes  were  given  for  said  loans,  which  were  made  ]pay- 
able  ninety  days  after  date,  and  provided  for  the  pay- 
ment of  interest  at  the  rate  of  twenty-five  per  cent,  per 
annum;  that  said  loans  were  renewed  from  time  to  time 
by  the  giving  of  new  notes,  which  were  so  drawn  as  to 
provide  for  the  payment  of  interest  at  the  aforesaid  mte; 
that  the  judgments  for  which  the  notes  in  suit  were 
given  were  rendered  collusively,  for  the  purpose  of  cut- 
ting off  the  defense  of  usury;  and  that  about  the  first  of 
Marchj  1884,  T.  M.  Lloyd  paid  to  plaintiff  the  sum  of 
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$520.55,  or  the  amount  of  the  original  consideration  of 
the  notes,  and  $270.55  in  addition.  The  district  court 
found  that  the  notes  upon  which  the  judgments  were 
rendered  were  usurious,  and  that  but  a  part  of  the  face 
of  such  notes  was  for  money  actually  loaned  and  not 
repaid,  but  that  the  judgments  were  regular,  and  pro- 
cured without  fraudulent  device,  and  that  they  are  con- 
clusive against  the  plea  of  usury  interposed  in  this 
action.  A  decree  was  rendered  against  T.  M.  Lloyd, 
and  in  favor  of  plaintiff,  for  $980.26,  and  for  attorney's 
fees  and  costs,  and  for  the  foreclosure  of  the  mortgage. 

I.  Appellee  objects  to  a  consideration  of  this  case 
on  its  merits,  on  the  ground  that  appellants  failed  to 
serve  certain  co-defendants  with  notice  of  appeal.  The 
record  submitted  to  us  shows  that  all  defendants  who 
do  not  unite  in  the  appeal  were  duly  served  with  notice 
of  it,  and  the  objection  is  therefore  not  well  founded. 

II.  The  evidence  in  the  case  is  in  many  respects 
conflicting  and  unsatisfactory,  but  it  is  clearly  shown 
that  the  judgments  in  question  were  rendered  on  usurious 
notes.  We  are  satisfied,  however,  that  appellants* 
claim  in  regard  to  the  sums  of  money  received  by  T.  M. 
Lloyd  of  plaintiff,  the  rate  of  interest,  and  the  payments 
made  by  him  are  unreliable.  How  much  usury  was 
involved  we  are  not  required  to  determine.  The  judg- 
ments were  three  in  number,  and  were  rendered  in  a 
justice's  court.  The  actions  were  brought  in  the  court 
of  a  justice  of  the  peace  named  Alexander.  T.  M.  Lloyd, 
and  two  others  who  were  sureties  on  the  notes  upon 
which  the  actions  were  brought,  appeared  and  obtained 
a  change  of  forum  in  each  case  to  the  court  of  another 
justice,  named  French.  The  defendants  filed  an  answer 
in  each  case.  Afterwards, and  on  the  same  day,  Lloyd  con- 
sented that  judgment  should  be  rendered  against  him  in 
each  case  for  the  amount  of  the  note  in  suit,  and  judg- 
ments were  rendered  against  him  according  to  his  offer 
on  the  same  day,  to- wit,  April  22,  1884.  The  cases  were 
continued  as  to  the  other  defendants,  and  the  judgments 
against  Lloyd  were  afterwards  satisfied  as  of  the  date  of 
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the  notes  set  out  in  the  petition  in  this  action.  Appel- 
lants claim  that  after  the  actions  in  a  justice's  coart 
were  brought,  and  while  they  were  pending  in  Justice 
French's  court,  plaintiff  approached  T.  M.  Lloyd,  and 
urged  a  settlement  by  the  giving  of  new  notes  with  secu- 
rity; that  Lloyd  was  desirous  of  releasing  his  sureties 
from  further  responsibility,  and  finally  consented  to  give 
the  notes  and  mortgage  in  suit;  that  when  Lloyd  asked 
to  have  his  sureties  released  plaintiff  informed  him  that 
he  would  have  to  confess  judgment  in  the  actions 
then  pending ;  that  Lloyd  consented,  but  reserved  his 
right  to  the  defense  of  usury,  and  so  stated,  in  effect,  to 
the  justice  when  he  offered  to  permit  the  judgments  to 
be  taken.  If,  as  is  claimed  by  appellants,  the  judgments 
were  confessed  merely  as  a  means  of  evading  the  law 
against  usury,  appellants  would  be  entitled  to  defend  on 
the  ground  of  usury  in  the  notes  on  which  the  judg- 
ments were  rendered.  Kendig  n.  Marble^  65  Iowa,  386; 
Ohm  V.  Dickerman^  RO  Iowa,  671 ;  Kendig  v.  Linn^  47 
Iowa,  62;  Mullen  v.  Russell^  46  Iowa,  386.  But  the  bur- 
den of  proving  that  the  judgments  are  of  the  character 
claimed  by  appellants  is  upon  them.  As  to  that,  their 
case  rests  chiefly  upon  the  testimony  of  T.  M.  Lloyd, 
and  he  is  contradicted  on  all  material  points  by  appellee, 
whose  testimony  is  corroborated  in  part  by  that  of  other 
witnesses.  Appellee  had  brought  suits  against  Lloyd 
and  his  sureties  on  three  notes.  They  were  not  in  court 
voluntarily.  Appellee  testifies  that  there  was  no  agree- 
ment for  an  extension  of  time  in  consideration  of  the 
defenses  being  withdrawn  in  the  actions  then  pending, 
but  that  Lloyd  professed  to  desire  the  release  of  his 
sureties,  and  wished  for  a  further  loan  of  money;  that  he 
refused  to  make  any  arrangement  while  the  suits  were 
being  contested,  and  that  Lloyd  then  had  the  judgments 
entered  against  himself;  that  after  the  judgments  were 
rendered  Lloyd  returned  to  appellee,  and  stated  that  he 
wished  to  make  some  arrangement  in  regard  to  them,  and 
would  give  security,  and  that  the  notes  and  mortgage  in 
suit  were  given,  and  a  further  loan  of  money  made.  Appel- 
lee's  claim  is  at  least  as  well  supported  by  the  evidence 
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as  is  that  of  appellants,  and  the  latter  mnst  therefore 
fall.  Twogood  v.  Pence^  22  Iowa,  543;  Miller  v.  Clarke^ 
37  Iowa,  325;  Kendig  v.  Marble j  58  Iowa,  532;  Troxel  v. 
Clark,  9  Iowa,  201. 

III.  Questions  are  raised  as  to  the  snfQciency  of 
certain  certificates  of  the  trial  judge  to  identify  the  evi- 
dence and  make  it  of  record,  but  in  view  of  the  conclu- 
sions we  have  reached,  based  on  the  record  as  it  is 
claimed  to  be  by  appellants,  we  do  not  find  it  necessary 
to  determine  them. 

The  decree  of  the  district  court  is 

Affirmed. 


Faulkner  v.  Closter, 

1.  Sales :  FAHiURB  to  deuveb  :  measure  of  damages.  For  breach 
of  contract  to  deliver  a  carload  of  potatoes,  the  measure  of 
damages  is  the  difference  between  the  contract  and  market  prices 
at  the  time  and  place  of  delivery;  and  evidence  as  to  the  market 
price  need  not  be  restricted  to  carload  lots. 

2.  Appeal:  reversal  for  nominal  damages.  Where  there  has 
been  a  breach  of  contract,  but  the  evidence  shows  that  no  actual 
damages  have  resulted  to  plaintiff  therefrom,  this  court  will  not 
reverse  a  judgment  for  defendant  on  the  ground  that  the  trial 
court  erred  in  not  instructing  that  plaintiff  was  entitled  to  nominal 
damages.     (See  opinion  for  citations.) 

Appeal  from  Shelby  District    Court— "Honf.    George 

Carson,  Judge. 

Piled,  January  21,  1890. 

Action  for  breach  of  contract  to  deliver  a  carload 
of  potatoes.  Judgment  for  defendant,  and  plaintiff 
appeals. 

Smith  &  Oullisorij  for  appellant. 
Beard  <£  Myerly^  for  appellee. 
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Granger,  J. — Defendant  engaged  to  deliver  '*oii 
track,"  at  Kirkman,  a  carload  of  potatoes,  of  not  less 
than  four  hundred  bushels.  There  was  a  failure  to 
deliver,  and  this  action  is  to  recover  the  damages. 

I.  The  first  error  assigned  and  argued  is  as  to  the 
admission  of  evidence  as  to  the  value  of  the  potatoes. 

*  1.  baibb:  failure  There  seems  to  be  no  dispute  as  to  the  rule 
me^ro^f  ^*  damages  in  such  cases,— that  is,  that  the 
damagres.  difference  between  the  contract  and  market 
prices  at  the  place  of  delivery  is  the  true  rule,  but  the . 
controverted  point  is  as  to  the  method  of  -ascertaining 
that  difference.  Appellant's  contention  was  below,  and 
is  in  this  court,  that  the  inquiry  should  have  been  con- 
fined to  the  price  of  potatoes  at  Kirkman,  when  offered 
or  sold  in  lots  of  four  hundred  bushels,  or  carload  lots. 
The  district  court  took  a  different  view  of  the  law,  and 
allowed  the  witnesses  to  testify  as  to  the  market  price 
at  Kirkman,  without  reference  to  the  amounts  of  the 
different  sales.  Of  this  appellant  complains.  The 
ruling  of  the  court  is  right.  The  authorities  cited  by 
appellant  {Marsh  v.  McPhersoUj  106  U.  S.  709;  5  Wait,  . 
Act.  &  Def.  623;  and  Benj.  Sales,  sec.  1333)  do  not 
sustain  the  rule  that  the  evidence  must  be  as  to  like 
sales  in  amount,  but  what  will  be  the  necessary  cost  of 
procuring  the  same  amount  in  the  market;  and  it  is  not 
a  matter  of  substantial  importance  whether  the  supply 
is  obtained  from  one  or  repeated  purchases. 

II.  The  contract  price  for  the  potatoes  was  thirty 
cents  per  bushel  for  mixed  varieties,  and  thirty-five 
2.  appbal:  re-     ^euts    for   Straight    varieties.     There    was 

nominal'       testimony  to  the  effect  that  potatoes  of  the 
damaires.       j^jjj^  could  be   bought  in  the  market  for 

from  twenty  to  twenty-five  cents  per  bushel;  and,  under 
the  testimony,  the  jury  returned  a  verdict  for  defendant. 
Complaint  is  made  of  the  instructions  of  the  court, 
wherein  it  failed  to  instruct  that,  inasmuch  as  there 
was  a  breach  of  the  contract,  the  plaintiff  was  entitled 
to  nominal  damages.  If  we  concede  the  error  as  claimed 
by  appellant,    still  we    cannot  reverse  the  judgment. 
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Under  the  finding  of  the  jury,  there  was  no  snbstantial 
ground  for  complaint  by  plaintiff.  There  was  a  tech- 
nical breach  of  undertaking  to  deliver,  but  without 
damage  to  the  plaintiff.  This  court  has  repeatedly  said 
it  will  not  reverse  a  judgment  for  that  reason.  Watson 
T.  MbeUer^  63  Iowa,  161;  Watson  v.  Van  Meter ^  43  Iowa, 
76;  Case  Threshing  Mach,  Co.  v.  Haven^  65  Iowa,  359. 
III.  The  remaining  point  in  argument,  that  the 
verdict  is  contrary  to  the  law  and  the  evidence,  is  con- 
trolled by  our  views  as  to  the  admission  of  testimony  in 
the  first  division  of  the  opinion.  We  see  no  reversible 
error,  and  the  judgment  is  Affirmed. 


Meier  v.  Shrunk.  g  gJJ 

79      17 

1.  Animals:   bull  at  large:  personal  injury:   neouobnce:  ^^  >^ 
EVIDENCE.    In  an  action  for  personal  injuries  inflicted  by  defend-  79     17 
ant's  buU  while  running  at  large,   evidence  to  the  effect  that  /^    ^i 
defendant  frequently  permitted  the  bull  to  run  at  large  in  the  |ia    961 
road  was  properly  admitted  as  *  bearing  on  the  question  whether  .  79    17 
the  bull  was  at  large  'with  defendant's  permission  at  the  time  of  ^^^       . 
the  injuries  ;  and  evidence  ajs  to  the  character  and  general  reputa-  fias   90(J 
tion  of  the  buU  as  being  vicious,  and  ^s  to  what  had  been  told  to  '~ 
plaintiff  on  that  subject,  was  properly  i  '*mitted  as  bearing  on  the 
question  of  plaintiff 's  contributory  negli^    '<:e. 

2.     : : :  CONTRIBUTORY  neoliok  ^ce.    Whether  it 

was  negligence  for  plaintiff  in  such  case  to  strii  the  bull  with 
his  cane  before  he  was  attacked  was  a  question  for  '^  jury,  after 
considering  all  the  circumstances  of  the  case. 

8.  : : :  INSTRUCTION.  In  such  case  the  court  prop- 
erly instructed  that  plaintiff  was  not  required  to  prove  that  the 
highway  where  the  bull  was  at  large  was  legally  established,  but 
that  it  was  Sufficient  to  show  that  the  road  was  open  to  the  public, 
and  used  by  the  public  as  a  highway. 

4.     : :         ■'    :  defendant's  knowledge.    In  such  case 

plaintiff  was  not  required  to  prove  that  defendant  knew  the  bull 
to  be  vicious.    (See  McClain's  Ck)de,  sec.  2255.) 
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6.     : : :  pleading  :  instructions.     In  such  case, 

where  plaintiff  alleged  that  by  reason  of  his  injuiries  he  * 'became 
sick^  sore  and  lame,  and  so  contmued  for  a  long  time,  and  is  not 
yet  fully  recovered  therefrom,  during  all  of  which  time  the  plain- 
tiff thereby  suffered  great  pain,  and  was  thereby  prevented  from 
performing  his  lawful  business,"  held  that  the  allegations  were 
sufficient  to  justify  the  court  in  submitting  to  the  jury  the  ques- 
tion as  to  damages  for  loss  of  time,  as  well  as  the  question  as  to 
damages  for  future  disability. 

Appeal  from  Clayton    District  Court — Hon.   L.   O. 

Hatch,  Judge. 

Filed,  January  21,  1890. 

The  plaintiff,  for  cause  of  action,  alleges  that  the 
defendant  was  the  owner  of  a  vicious  bull,  and  that, 
knowing  it  was  vicious,  and  accustomed  to  attack  man- 
kind, he  unlawfully  permitted  it  to  run  at  large;  that  on 
December  24,  1886,  the  plaintiff,  while  passing  along 
a  public  highway,  using  due  care,  was  attacked  by  said 
bull,  so  running  at  large,  and  was  gored,  bruised, 
wounded,  and  had  three  ribs  broken,  by  said  bull,  by 
reason  of  which  plaintiff  became  sick,  sore  and  lame, 
and  so  continued  for  a  long  time,  and  "is  not  yet 
recovered  therefrom ;"  that  he  has  suffered  great  pain 
and  loss  of  time,  and  was  put  to  great  expense  in  con- 
sequence of  said  injuries,  and  otherwise  injured,  to  his 
damage  three  thousand  dollars.  Defendant  answered, 
denying  generally,  and  alleging  that  the  defendant  pro- 
voked the  bull  to  attack  him  by  striking  it  with  a  stick. 
Trial  to  a  jury,  and  verdict  and  judgment  for  the  plain- 
tiff.   Defendant  appeals. 

It  appears,  by  uncontradicted  testimony,  that  in 
December,  1886,  the  defendant  resided  on  the  north  side 
of  an  east  and  west  public  road;  his  barn,  situated  east 
of  the  house,  also  being  on  the  north  side  of  said  road, 
a  short  distance  north  therefrom, — the  space  between 
the  bam  and  the  road  being  open  ground,  and  used  by 
the  defendant  for  feeding  cattle.  It  also  appears  that 
about  the  twenty -fourth  of  December,  1886,  the  plaintiff 
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was  traveling  on  foot  eastward,  along  said  road,  or 
upon  said  open  space,  carrying  a  cane  in  his  hand ;  that 
recently  before  defendant's  children  had  driven  said 
bull,  with  other  cattle,  from  a  field  along  said  public 
road,  on  the  open  ground,  south  of  defendant's  barn; 
that  while  the  plaintiff  was  passing,  as  stated,  he  was 
attacked  by  defendant's  bull.  There  is  more  or  less 
conflict  as  to  all  the  other  questions  in  the  case.  In 
obedience  to  the  requirements  of  the  court,  the  jury 
found  specially  that  the  plaintiff  did  strike  the  buU  with 
his  cane  before  the  bull  attacked  him ;  that  the  plain- 
tiff did  not  provoke  the  bull  to  attack  him  by  striking 
it  with  his  cane  ;  and  that  the  act  of  striking  the  bull 
did  not  show  a  want  of  ordinary  care  on  the  part  of  the 
plaintiff.  After  the  verdict,  defendant  moved  to  set 
aside  the  general  verdict,  and  for  judgment  for  costs,  ' 
on  the  ground  that  the  general  verdict  was  inconsistent 
with  the  first  si>ecial  finding,  and  that  the  second  and 
third  special  findings  were  not  supported  by  sufficient 
evidence,  and  were  con  trary  to  the  evidence,  and  to  the 
first  finding.  The  defendant  also  moved  to  set  aside 
the  verdict,  and  for  new  trial,  on  the  same  grounds,  and 
that  the  verdict  was  contrary  to  the  evidence ;  that  the 
court  erred  in  submitting  the  third  question  to  the  jury, 
and  in  giving  to  the  jury  parts  of  the  third,  fourth  and 
fifth  instructions  ;  and  that  the  verdict  was  contrary  to 
the  second  instruction,  in  that  it  appears  from  the  evi- 
dence that  the  plaintiff,  by  his  own  negligence,  contrib- 
uted to  the  injuries  complained  of.  These  motions  were 
overruled,  to  which  the  defendant  excepted,  and  assigns 
said  rulings,  together  with  the  overruling  of  objections 
.to  testimony,  as  errors. 

/.  LaTkin^  for  appellant. 

J.  0.  Crosby  and  D.  D.  Murphy^  for  appellee. 

GiVBir,  J. — I.     The  testimony  objected  to  was  to 
the  effect  that  defendant  frequently  permitted  his  bull 
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to  run  at  large  in  the  road  ;  as  to  the  char- 

'  at  large:' per-  acter  and  general  reputation  of  the  bull  as 

neiriijrenoe :     being  vicious ;  and  what  had  been  told  to 

evidenoe.  " 

plaintiff  on  that  subject.  There  was  no 
error  in  admitting  this  testimony.  If  the  defendant 
frequently  permitted  his  bull  to  run  at  large,  that  fact 
was  proper  to  be  considered  in  determining  whether  he 
was  at  large  with  defendant's  permission  at  the  time 
plaintiff  was  attacked.  The  disposition  of  the  bull, 
and  what  the  plaintiff  knew  about  it,  were  proper  sub- 
jects for  consideration  in  determining  whether  plaintiff 
negligently  provoked  the  attack,  or  whether  it  was 
made  without  provocation.  Plaintiff's  information  as 
to  the  disposition  of  the  bull  was  material  in  deciding 
whether  he  acted  negligently  or  not, 

II.  Appellant's  motion  to  set  aside  the  general 
verdict,  and  for  judgment  and  for  costs  was  properly 

overruled.  There  was  evidence  from  which 
"*  contributory"  the  lury  might  find  as  they  did.    It  was 

neffltfireiioe 

not  negligent  of  itself  for  plaintiff  to  strike 
the  bull  with  his  cane.  Whether  such  striking  was 
negligent  or  not  depends  upon  the  attending  circum- 
stances. If  the  plaintiff  might  reasonably  believe  that 
by  striking  the  bull  with  his  cane  he  would  thereby 
avoid  danger,  he  might  properly  do  so.  Hence  there  is 
no  conflict  between  the  findings,  nor  between  them  and 
the  general  verdict. 

III.  For  the  reasons  already  stated,  there  was  no 
error  in  refusing  a  new  trial  on  the  grounds  alleged, 
^ . . .  with  respect  to  the   special  findings.     The 

iMtruction.  general  verdict  is  certainly  not  contrary  to 
the  evidence,  and  we  think  is  so  fully  supported  by  it 
that  the  court  should  not  interfere  with  the  conclusion  of 
the  jury.  The  third  special  finding  submitted  by  the 
court  directed  the  attention  of  the  jury  specifically  to  the 
question  as  to  whether  the  plaintiff  was  negligent;  thus 
pointing  out  one  of  the  important  questions  for  them  to 
determine.  The  court  instructed  the  jury  that  the 
plaintiff  was  not  required  to  prove  that  the  highway 
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was  legally  established  as  such;  that  the  evidence  was 
sufficient  if  it  showed  that  the  road  was  open  to  the 
public,  and  used  by  the  public  as  a  highway;  and 
that,  if  the  bull  was  loose  in  such  highway,  not  under 
control,  he  was  running  at  large.  One  of  the  purposes 
of  the  law  in  requiring  such  animals  to  be  restrained 
is  that  the  people  may  not  be  exposed  to  attacks  from 
them,  while  in  open  places,  where  the  public  may 
rightfully  go,  whether  the  place  has  been  dedicated  to 
public  use  or  not. 

The    court   also   instructed    the   jury  that    "the 
defendant  claims  that  plaintiff,   in  passing  the  bull, 

provoked  the  bull  to  make  the  attack  upon 
"b?"!'"^™'  him,  by  striking  the  bull  with  a  cane  or 
stick,  without  reasonable  cause.  If  you 
find  that  the  plaintiff  struck  the  bull,  and  thereby 
excited  him  to  make  the  attack,  you  will  not  assume, 
as  a  matter  of  law,  that  the  plaintiff  was  in  fault,  but 
you  will  inquire  whether,  under  the  circumstances,  the 
plaintiff  had  or  had  not  reasonable  cause  to  strike  the 
bull  with  his  cane.  You  will  carefully  notice  what 
the  plaintiff  did,  if  anything ;  his  situation  at  the  time, 
as  it  appeared  to  him ;  and  all  the  circumstances  sur- 
rounding him ;  and  decide  whether  he  acted  as  a  man 
of  ordinary  prudence  or  not."  We  repeat  that  it  was 
not  negligence,  of  itself,  ior  the  plaintiff  to  strike  the 
bull  and  that  whether  the  act  was  negligent  or  not 
must  be  determined  by  the  circumstances.  The  instruc- 
tion is  in  accord  with  this  view. 

The  court  also  instructed  the  jury  that  the  plaintiff 
was  not  required  to  prove  that  the  defendant  knew  the 

bull  was  vicious,  "and  that  every  owner  of 

defendant»B  *  a  buU  is  prohibited  from  allowing  his  bull 

knctwledge. 

to  run  at  large,  and  if  he  permit  such 
bull  to  be  at  large  on  the  public  highway,  in  viola- 
tion of  the  law,  he  is  made  liable  for  all  damages 
done  by  such  bull  while  so  unlawfully  at  large,  unless 
the  injured  party  is  himself  at  fault."  These  instruc- 
tions are  in  accord  with  section  2255,  McClain'  s  Code. 
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Upon  the  subject  of  damages  the  court  instructed 

as  follows:     "If  you  find  for  the  plaintiff,   you  will 

assess  the  damages  to  which   you  believe 

^'  ^diM':     *  him  entitled.     In  so  doing  you  will  allow 
fiistructlons.    ^^^  ^^^  ^^^^  ^^  ^^^  p^j^  ^^^  j^^  medical 

and  surgical  treatment  of  his  injuries ;  (2)  a  reasonable 
compensation  for  his  loss  of  time,  in  consequence  of  the 
injuries  inflicted  upon  him  by  the  bull ;  (3)  a  just  and 
reasonable  compensation  on  account  of  the  pain  and 
anguish  caused  to  plaintiff  by  said  injuries ;  and  if  you 
find  from  the  evidence  that  the  plaintiff 's  injuries  are 
permanent,  and  that  a  partial  disability,  resulting  from 
these  injuries,  will  continue  in  the  future,  you  may 
allow  plaintiff  something,  also,  on  account  of  such 
future  disability,  taking  care  that  such  allowance  is 
just  and  reasonable,  and  supported  by  the  evidence  of 
the  case."  Appellant's  contention  is  that  plaintiff  did 
not  claim  for  loss  of  time ;  the  p'etition  alleging  that 
"the  plaintiff  became  sick,  sore  and  lame,  and  so  con- 
tinued for  a  long  time,  and  is  not  yet  fully  recovered 
therefrom,  during  all  of  which  the  plaintiff  thereby 
suffered  great  pain  and  was  thereby  prevented  from 
performing  his  lawful  business."  This  is  sufficient 
allegation  to  sustain  an  allowance  of  damages  for  loss  of 
time.  It  appellant  desired  a  more  specific  statement, 
he  should  have  asked  it  by  motion.  While  the  value 
of  his  time  was  not  as  tully  proven  as  it  might  be,  yet 
there  was  evidence  that  he  had  been  paid  $1.75  a  day 
before  the  injuries.  Appellant's  further  contention  is 
that  there  is  no  claim  for  future  disability.  The  plain- 
tiff charges  that  he  is  not  yet  recovered  from  his  injur- 
ies. This,  we  think,  was  sufficient  to  warrant  the  court 
in  submitting  the  question  as  to  future  damages.  ,  We 
find  no  error  in  the  action  and  rulings  of  the  district 
court.    The  judgment  is  therefore 

Affirmed. 
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Heald  eif  al.  v.  Owen  e^  aZ.  134    64? 

Corporations :  defecttivb  organization  :  bights  of  stockholders 
AMONG  THEMSELVES.  Plaintiffs  and  defendants  were  stockholders 
in  a  company  of  which  plaintiffs  were  directors.  The  articles  of 
incorporation  were  never  recorded.  Plaintiffs,  as  directors,  bor- 
rowed money  for  the  company's  use  far  in  excess  of  the  capital  stock, 
giving  their  personal  obligations  therefor,  which,  upon  the  failure 
of  the  company,  they  were  obliged  to  pay,  and  they  now  seek 
contribution  of  the  defendants  on  the  ground  that,  because  the 
organization  of  the  corporation  was  defective,  they  were  partners 
and  not  stockholders;  but  held  that,  as  between  themselves  at 
least,  they  were  stockholders,  and  that  their  rights  were  deter- 
mined by  the  articles  of  incorporation,  which  exempted  the 
stockholders  from  corporate  debts,  and  limited  the  company's 
indebtedness  to  a  certain  percentage  of  the  stock,  which  last 
provision  the  plaintiffs,  as.  directors,  violated  in  contracting  the 
indebtedness  in  question,  and  that  they  could  not  recover. 

Appeal  from  Chickasaw  District  Court. — Hon.  L.  O. 

Hatch,  Judge. 

Piled,  January  21,  1890. 

■ 

The  plaintiffs  and  the  defendants  were  members  of 
an  organization  known  as  the  ''Bradford  Township 
Creamery  Association,"  which  was  organized  and  com- 
menced business  in  the  spring  of  the  year  1883.  Its 
affairs  were  conducted  in  such  a  manner  that,  on  the 
tenth  day  of  September  of  that  year,  it  was  indebted  to 
the  First  National  Bank  of  Nashua  in  about  the  sum  of 
forty-eight  hundred  dollars,  on  account  of  overdrafts. 
The  plaintiffs,  who  are  four  in  number,  are  directors  of 
the  association,  and  they  executed  their  personal  promis- 
sory notes  to  said  bank  for  said  amount.  This  transaction 
afforded  but  temporary  relief.  During  the  fall  of  the 
year  the  association  became  further  indebted  to  said 
bank,  for  which  the  board  of  directors,  of  which  plain- 
tiffs are  members,  mortgaged  all  of  the  property  of  the 
association  to  the  bank,  and  in  the  spring  of  1884  the 
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association  went  out  of  business,  having  no  property 
nor  assets  whatever.  The  plaintiffs,  having  become 
personally  indebted  to  the  bank  by  executing  the  note 
for  forty-eight  hundred  dollars,  paid  the  same,  and 
brought  this  action  in  equity  against  the  other  members 
of  the  association,  and  demanded  an  accounting,  and 
that  defendants  should  be  required  to  contribute  their 
pro-rata  share  of  said  debt  to  reimburse  the  plaintiffs. 
The  cause  was  heard  upon  its  merits  in  the  court  below, 
and  a  decree  was  entered  dismissing  the  petition. 
Plaintiffs  appeal. 

/.  8.  Rooty  for  appellants. 

Ellis  &  ElliSy  for  appellees. 

RoTHROCK,  C.  J. — The  plaintiffs  claim  that  the 
creamery  association  was  a  partnership,  and  that  the 
plaintiffs,  having  paid  a  partnership  debt,  are  entitled 
to  contribution  from  the  defendants.  The  defendants 
claim  that,  under  the  articles  of  association,  they  are 
not  liable  to  the  plaintiffs  as  partners,  nor  in  any  other 
right.  To  the  end  that  the  relation  of  the  parties  to 
each  other  may  be  fairly  understood,  it  is  proper  that  a 
brief  statement  should  be  made  of  the  facts  attending 
the  organization  of  the  association,  and  the  manner  in 
which  its  affairs  were  transacted. 

It  appears  from  the  record  that  on  the  third  day  of 
March,  1883,  a  meeting  was  held  at  a  school  house  in 
Bradford  township,  Chickasaw  county.  The  object  of 
the  meeting  was  to  organize  a  creamery  association.  A 
temporary  organization  was  effected,  and  the  meeting 
adjourned  until  March  10.  At  the  adjourned  meeting 
it  was  determined  that  an  association  should  be  formed 
and  incorporated,  and  a  plan  of  organization  was  adopted 
by  which  the  capital  stock  should  consist  of  one  hun- 
dred shares  of  ten  dollars  each.  At  this  meeting  some 
seventy  shares  of  stock  were  subscribed  by  the  persons 
present,  including  the  plaintiffs,  and  part,  and  possibly 
all,  of  the  defendants.     Officers  of  the  association  were 
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elected.  At  a  subsequent  meeting,  held  on  April  24, 
1883,  articles  of  incorporation  were  adopted  and  sigued 
by  part  of  the  stockholders.  The  evidence  shows  with- 
out conflict  that  all  the  members  of  the  association 
contemplated  and  intended  from  the  first  that  the  asso- 
ciation should  be  incorporated,  and  the  articles  of 
incorporation  were  in  due  form,  and  expressly  provided 
that  the  private  property  of  the  stockholders  should  be 
exempt  from  liability  for  corporate  debts.  Counsel  for 
appellants  claim  that,  as  the  articles  of  incorporation 
were  not  adopted  until  after  the  stock  was  subscribed 
and  the  business  commenced,  they  were  of  no  binding 
effect,  and  did  not  change  the  relation  of  the  parties  to 
each  other,  and  that  they  still  continued  to  be  partners. 
This  position  does  not  appear  to  be  correct.  The 
articles  of  incorporation  were  adopted  long  before  the 
indebtedness  to  the  bank  was  contracted,  and  the  rights 
of  the  parties,  as  between  themselves,  were  fixed  by  the 
articles  of  incorporation,  at  least  from  the  time  they 
were  adopted  by  the  association.  The  articles  of  incor- 
poration were  not  recorded  as  required  by  section  1060 
of  the  Code,  and  it  is  claimed  that  for  this  reason  the 
stockholders  are  liable  for  the  debts  of  the  association. 
It  is  averred  by  the  appellants  that  the  articles  of  incor- 
poration are  of  no  validity  whatever.  But  it  is  to  be 
remembered' that  this  is  an  action  between  stockholders. 
Their  contractual  relations,  as  between  themselves,  are 
to  be  found  in  what  they  adopted  as  their  agreement. 
It  was  in  writing,  and  denominated  "Articles  of  incor- 
poration," and  either  signed  or  adopted  by  the  stock- 
holders. If  it  be  regarded  as  mere  articles  of  partnership, 
the  parties,  as  between  themselves,  should  be  bound 
by  its  provisions.  It  appears  that  the  capital  stock 
actually  subscribed  amounted  to  the  sum  of  seven 
hundred  dollars. 

One  provision  of  the  articles  of  the  association  was 
as  follows:  "Art.  7.  The  company  may,  whenever 
necessary  for  the  carrying  on  the  business,  or  for 
purchasing  any  necessary  tools,  implements,  materials, 
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machinery,  buildings  or  improvements  therefor,  borrow 
money,  or  contract  any  necessary  indebtedness;  pro- 
vided, however,  the  indebtedness  shall  at  no  time 
exceed  sixty-live  per  cent,  of  the  amount  of  the  capital 
stock."  Under  this  provision,  the  power  of  the  board 
of  directors  to  contract  indebtedness  was  expresssly  lim- 
ited. Whatever  may  be  the  right  of  creditors  as  against 
the  association,  it  is  very  plain  that,  if  the  directors 
violated  the  agreement  without  the  consent  of  the  stock- 
holders, they  are  in  no  position,  after  having  paid  the 
unauthorized  debt,  to  demand  contribution  from  the 
stockholders;  and  the  evidence  shows  that  the  plaintiffs 
were  all  directors  of  the  association  at  the  time  the  debt 
to  the  bank  was  contiracted,  and  at  the  time  they 
executed  their  personal  note  for  the  same.  By  their 
contract  with  the  association  they  were  invested  with 
power  to  manage  the  aflfairs  of  the  company,  but  they 
had  no  ri^ht  to  contract  any  indebtedness,  nor  to 
permit  the  company  to  become  involved  in  indebted- 
ness, for  any  sum  in  excess  of  sixty-five  per  cent,  of  the 
capital  stock.  We  do  not  think  it  is  necessary  to  further 
elaborate  the  questions  discussed  by  counsel.  We  are 
united  in  the  conclusion  that  the  decree  is  right,  and 
that  it  should  be  Affikmed. 
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BoLTON  V.  MoShanb. 

1.  Appeal:  objection  not  raised  below.  Where  a  judfzrment 
sustaining  a  demurrer  to  a  petition  was  reversed  in  this  court  and 
the  cause  remanded,  and  defendant  afterwards  filed  an  answer  in 
the  court  below,  and  plaintiff  made  no  objection,  but  went  to  trial, 
and  his  petition  was  dismissed,  held  that  he  could  not  then  be 
heard  to  claim  in  this  court  that  the  controversy  was  fully  adjudi- 
cated by  the  ruling  on  the  demurrer,  and  that  further  proceedings 
were  error. 

2.  Highways :  title  by  presoription.  The  mere  use  by  the  public 
for  highway  purposes  of  land  supposed  to  lie  along  a  section  Une, 
but  which,  by  mistake,  does  not  so  lie,  does  not  give  title  by  pre- 
scription. In  order  to  have  that  effect  the  use  must  correspond 
with  the  claim  of  right.  (Compare  State  v,  Welpton,  84  Iowa, 
144.) 
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Appeal  from    Linn    District    Court. — Hon.    J.    D, 

GiFFEN,  Judge. 

Filed,  January  21,  1890. 

Action  to  enjoin  defendant,  as  road  supervisor, 
from  removing  a  certain  fence.  The  defendant  demurred 
to  plaintiff's  petition  on  the  grounds  that  the  facts 
stated  did  not  entitle  the  plaintiff  to  the  relief  demanded. 
This  demurrer  being  sustained,  the  plaintiff  appealed; 
and  on  the  appeal  the  ruling  of  the  district  court  was 
reversed,  and  "the  cause  remanded  for  further  pro- 
ceedings in  harmony  with  this  opinion."  Bolton  v. 
McShane^  67  Iowa,  207.  The  case  being  remanded,  the 
defendant  answered,  without  objection,  denying  every 
material  allegation  of  the  petition,  except  that  the 
plaintiff  is  the  owner  of  the  land  described,  and  averring 
that  the  plaintiff  is  encroaching  upon  the  public  high- 
way, and  has  been  obstructing  the  same,  as  established. 
The  case  was  submitted  to  the  court,  and  judgment 
rendered  dismissing  plaintiff's  petition,  and  for  costs. 
Plaintiff  appeals. 

Geo.  W.  Wilson^  for  appellant. 

Davis  &  Voris^  for  appellee. 

Given,  J. — I.  Appellant's  first  contention  is  that 
the  controversy  was  fully  adjudicated  by  the  ruling  on 
1  appeai.:  Ob-  ^^®  demurrer.  It  does  not  appear  from  the 
raSedbefow.  ^ecoi'd  that  the  plaintiff  made  any  objection 
in  the  district  court  to  the  defendant's 
answering,  nor  to  going  to  trial  upon  the  issues  joined 
by  the  answer.  This  court  has  uniformly  held,  and  in 
many  cases,  that  an  objection  not  made,  or  question  not 
raised,  in  the  court  below  cannot  be  considered  on 
appeal. 

II.  The  highway  in  question  should  be  upon  the 
line  between  sections  4  and  5  of  Linn  township;  and 
the  controversy  is  as  to  whether  the  corners  of  said  sec- 
tions are  sixty-seven  links  east  or  sixty-seven  links  west 
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of  the  corner,  between  sections  32  and  33  of  Brown 
township.  If  the  corner  between  said  sections  4  and  5 
is  sixty-seven  links  west  of  the  comer  between  said 
sections  32  and  33,  then  the  appellant's  fence  is  in  the 
public  highway;  but,  if  east,  it  is  not.  We  think  the 
decided  weight  of  the  testimony  is  in  favor  of  the  con- 
clusion that  the  corner  between  4  and  5  is  west  of  the 
corner  between  32  and  33,  and,  therefore,  so  find. 

III.    It  appears,  beyond  question,  that  the  track 
traveled,  and  which  is  outside  of  appellant's  fence,  has 

been  used  for  public  travel  for  more  than 
'  titie^^pre-  tweuty  years.  It  is  evident  that  all  parties 
^  ^  °"'  supposed  the  traveled  road  to  be  along  the 
section  line.  This  court  has  repeatedly  held  that,  in 
case  of  mistake  of  land-owners  as  to  the  division  line  in 
their  lands,  the  possessor  holding  the  lands  as  a  part  of 
his  tract,  and  believing  it  to  be  within  his  boundaries, 
is  not  protected  by  statute.  Orube  v.  Wells^  34  Iowa, 
148.  In  Staie  v.  Welpton^  34  Iowa  144,  it  was  held 
"that  this  rule  is  applicable  to  the  case  of  the  public 
using  a  way  supposed  to  be  on  a  certain  line,  but  which, 
through  mistake,  is  not  really  upon  it.  The  claim  of 
the  public  is  confined  to  the  true  line.  The  use,  in  order 
to  draw  the  benefit  of  the  statute,  must  correspond  with 
the  claim  of  right."  The  judgment  of  the  district 
court  is  Affirmed. 


Beal  &  Co.  v.  Stevens. 

Draft:  presumption  as  to  ownership.  Defendant  was  a  banker, 
and,  as  such,  held  a  note  made  by  H.  as  principal  and  B.  as  surety, 
payable  to  C.  H.  was  unable  to  pay  it  when  due,  and  the  firm  of 
B.  &  Co.  drew  a  draft  *'  per  B./'  payable  to  defendant's  order,  and 
gave  it  to  H.  with  which  to  pay  the  note.  By  this  time  defendant 
had  severed  his  connection  with  the  bank,  but  he  indorsed  the 
draft  and  assumed  control  of  the  proceeds,  though  he  knew  that 
they  were  in^nded  to  pay  the  note.  Afterwards,  on  request  of 
H.,  he  paid  the  money  to  him.  Held  that  there  was  nothing  to 
indicate  to  defendant  that  H.  had  not  paid  for  the  draft  and  that 
he  was  not  entitled  to  the  money,  but  the  contrary,  and  that,  as 
defendant  was  charged  with  no  duty  as  to  the  note,  he  was  not 
liable  to  B.  &  Co.  for  the  money.  • 
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Appeal  from    Tama    District    Court. — Hon.    G.   M. 

Gilchrist,  Judge. 

Piled,  January  22,  1890. 

**The  facts,  as  shown  by  the  record,  are  that  L.  G. 
Beal,  one  of  the  plaintiffs,  was  surety  on  a  note  of  some 
eighty  dollars  for  J.  S.  Hunter,  and  payable  to  Crofutt. 
The  principal  not  being  able  to  pay,  Mr.  Beal,  who 
resides  at  Gilman,  drew  his  draft  on  Everingham  &  Co., 
payable  to  the  order  of  C.  J.  Stevens,  the  defendant, 
and  sent  it  by  Hunter  to  the  Montour  Exchange  Bank, 
where  defendant  was  supposed  to  be.  The  defendant 
was  not  there,  but  the  next  day  or  two  he  indorsed  the 
draft,  and  ordered  it  paid  to  his  brother,  H.  J.  Stevens, 
who,  he  supposed,  held  the  note.  This  was  about 
September  11,  1883.  Long  after  this,  about  May  1, 
1886,  he  gave  his  receipt  for  the  money,  as  follows : 

"'Received  of  J.  8.  Hunter,  by  Geo.  D.  Young, 
eighty-eight  dollars,  September  12,  1883,  to  apply  on  a 
note  of  J.  S.  Hunter  and  L.  G.  Beal  to  C.  B.  Crofutt, 
payable  at  Montour  Exchange  Bank. 

'^'C.  J.  Stevens.' 

*' About  June  17,  1F86,  or  a  month  and  a  half  after 
executing  the  receipt  above  given,  the  defendant,  on 
request  of  Hunter,  paid,  or  caused  to  be  paid,  the  said 
money  to  him.  That  defendant  knew  at  all  times  the 
object  of  the  draft,  what  it  was  sent  there  for,  and  that 
Beal  was  surety  only  on  the  note,  is  undisputed.  He 
was  also  charged  with  the  knowledge  that  it  was  Beal's 
money,  as  it  came  to  him  in  the  form  of  a  draft  drawn 
by  plaintiff.  These  facts,  we  think,  are  substantially 
agreed  upon."  The  foregoing  is  appellants'  statement 
of  facts,  as  copied  from  their  brief,  and,  for  the  i)urpose 
of  this  trial,  may  be  accepted,  except  as  to  the  legal 
conclusion  that,  by  the  draft,  defendant  **  was  charged 
with  knowledge  that  it  was  Beal's  money."  It  should 
further  be  stated  that  at  no  time  before  the  payment  of 
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the  money  to  Hunter  had  defendant  any  knowledge  of 
who  owned  the  draft,  except  such  knowledge  as  the 
draft  itself  imparted,  and  that  Hunter  delivered  it  at 
the  Montour  Exchange  Bank  for  him.  •  Upon  this  state 
of  facts  the  district  court  entered  judgment  for  defend- 
ant, and  plaintiffs  appeal. 

/.  H.  Bradley  and  J.  £.  Carney^  for  appellants. 

Struble  <6  Stiger^  for  appellee. 

Granger,  J. — The  defendant  was  evidently  made 
payee  of  the  draft  in  question,  because  the  note  was 
made  payable  at  the  bank  of  which  he  was  then  a  pro- 
prietor. After  the  making  of  the  note,  but  without 
knowledge  to  the  makers,  he  had  dissolved  his  connec- 
tions with  the  bank,  and  was  not  at  the  bank  when  the 
draft  was  left  there,  and  was  under  no  obligation  to 
assume  any  duties  in  reference  to  it.  He  did,  however, 
indorse  the  draft,  to  enable  the  bank  to  convert  it  into 
money,  and  assumed  control  of  the  money.  Under 
such  circumstances,  he  could  do  one  of  two  things: 
Fir  sty  apply  the  money  in  payment  of  the  note;  or, 
second^  return  it  to  the  person  whom  he  had  a  legal 
duty  to  believe  owned  it.  This  proposition  will  hardly 
be  questioned.  The  money  was  not  applied  in  payment 
of  the  note,  and  was  paid  to  Hunter;  and  the  query  is 
thus  presented,  had  he  a  legal  right  to  believe  Hunter 
was  the  owner  of  the  draft  ?  Appellant  attaches  much 
importance  to  the  fact  that  the  draft  was  drawn  by 
plaintiflE  to  defendant,  and  that  Hunter  was  not  a  party 
to  it,  in  the  sense  of  his  name  being  on  the  paper. 
Hunter's  only  connection  with  the  draft  is  the  fact  that 
he  was  the  custodian  for  its  delivery  to  defendant. 
He  was  also  a  co-obligor  for  the  payment  of  the  note. 
His  co-obligor  was  not  the  plaintiflE  company,  but  a 
member  of  it, — ^L.  G.  Beal.    The  draft  is  in  these  words : 
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"$88.  L.  G.  Beal  &  Bros.,  Dealers  in  Grain  and 
Live- Stock : 

*'  Pay  to  the  order  of  Chauncey  Stevens  eighty- 
eight  dollars.  N..S.  Beal  &  Co. 

"PerL.  G.  Beal. 
**7b  Z.  EveringTiam  &  Co,^  Chicago^  III^ 

From  these  facts,  what  was  there  to  indicate  to 
defendant  that  L.  G.  Beal  owned  or  sent  the  draft  to 
him  1  His  name  is  there  only  as  having  acted  for  the 
firm  in  its  issuance,  just  as  it  might  have  appeared  if 
Hunter  had  bought  and  paid  for  the  draft.  It  may  aid 
our  reasoning  if  we  slightly  change  the  facts.  Suppose 
Hunter  had  obtained  the  draft  from  a  bank  entirely  dis- 
connected from  the  note  transaction,  and,  in  so  doing, 
had  caused  the  name  of  the  defendant  to  be  inserted  as 
payee,  and  had  himself  delivered  it,  as  in  this  case,  for 
the  payment  of  the  note  of  which  he  is  a  joint  maker. 
Who  would  defendant  have  a  legal  right  to  assume 
owned  the  draft  ?  There  seems  hardly  room  for  a  differ- 
ence of  opinion.  He  certainly  might  assume  that  the 
parties  making  the  draft  had  received  pay  for  it.  Such 
is  the  usual  course  of  business.  In  what  respect  do  the 
facts  of  this  case  differ?  Only  to  the  extent  that  L.  G. 
Beal,  who  is  a  joint  maker  of  the  note,  and  a  surety,  is 
a  member  of  the  firm  who  issued  the  draft.  There  is 
nothing  to  indicate  that  L,  G.  Beal  sent  the  draft,  or 
had  any  interest  therein  other  than  as  a  member  of  the 
firm  that  drew  it  and  was  responsible  for  its  payment. 
Hunter  had  the  custody  of  a  draft  drawn  by  the  firm 
not  a  maker  of  the  note,  and  was  seeking  to  apply  it  for 
the  discharge  of  a  debt,  for  which  he  was  primarily 
liable.  The  defendant  knew  of  this  primary  liability; 
and,  in  view  of  the  facts,  was  he  not  better  justified  in 
the  belief  that  Hunter  procured  the  draft  to  pay  his 
debt  than  that  he  held  it  for  Beal,  whose  obligation  was 
secondary  ?  We  think  so,  and  that  he  violated  no  trust 
in  x>^ying  the  money  to  Hunter, 

Affibmed. 


'«• 
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Newans  v.  Newans  et  al. 

1.  Estates  of  Deoedents :  allowance  for  support  of  widow  : 
HOW  RAISED.  Under  section  2375  of  the  Code,  providing  that  "the 
court  shall,  if  necessary,  set  off  to  the  widow,  and  children. under 
fifteen  years  of  age,  of  the  decedent,  or  to  either,  sufficient  of  his 
property,  of  such  kind  as  it  shall  deem  appropriate,  to  support 
them  for  twelve  months  from  the  date  of  his  death,'*  held  that,  if 
the  personal  property  is  not  sufficient  to  cover  a  proper  allowance, 
real  estate  may  be  sold  for  the  purpose.  (Ck>mpare  Estate  of 
McReynolds,  61  Iowa,  585.) 

2.     : :  WHEN  JUSTIFIED.    The  fact  that  the  widow  in  this 

case  had  no  children,  and  had  some  property  in  her  own  right,  but 
derived  but  little  revenue  therefrom,  and  by  no  means  sufficient 
for  her  support,  would  not  justify  this  court  in  setting  aside  an 
allowance  made  by  the  court  below. 

Arypeal  from   Benton    District    Court. — Hon.   L.  G. 

KiNNE,  Jadge. 

Filed,  January  22,  1890. 

Application  by  the  widow  of  Henry  Newans  for 
an  appropriation  from  the  estate  of  decedent  for  her 
support  for  the  term  of  one  year.  An  order  was  made 
directing  the  executor  of  said  estate  to  pay  to  plaintiff 
the  sum  of  three  hundred  and  twenty-five  dollars  for  the 
purpose  stated.    Defendants  appeal. 

O.  W.  Burnham^  for  appellants. 

Oilchrist  &  Whipple^  for  appellee. 

Robinson,  J. — The  estate  of  decedent  consists  of 
personal  property  worth  not  more  than  five  hundred 
dollars,  and  an  eighty-acre  tract  of  land  of  the  value  of 
two  thousand  dollars.  The  debts  of  the  estate  amount 
to  about  six  hundred  dollars.  Of  the  personal  property, 
all  but  one  horse  and  one  cow  are  exempt,  and  will   be 
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set  apart  to  plaintiff  as  her  property,  by  virtue  of  section 
2371  of  the  Code.  The  amount  of  personal  property  in 
the  hands  of  the  executors  will  not  be  sufficient  to  pay 
the  allowance  made. 

I.    Section  2375  of  the  Code  is  as  follows:    "The 
court  shall,   if  necessary,  set  off   to    the    widow,  and 
1.  BsTATEBof     children  und^r  fifteen  years  of  age,  of  the 
afiSwancS'fdr  decedeut,  or  to  either,  sufficient  of  his  prop- 
wiSow*:how    erty,  of  such  kind  as  it  shall  deem  appro- 
raiied.  priate,   to  support  them  for  twelve  months 

from  the  time  of  his  death."  Appellants  insist  that  the 
court  erred  in  making  an  allowance  out  of  the  estate  of 
said  decedent,  '*for  the  reason  that  it  had  the  effect  to 
create  a  debt  which  the  executors  must  pay  out  of  the 
proceeds  of  the  sale  of  the  real  estate."  They  further 
claim  that  the  statute  requires  that  the  property  to 
beset  off  for  the  support  of  the  widow  shall  be  personal 
property,  and  of  such  kind  as  shall  be  ''deemed  appro- 
priate" for  that  purpose;  that,  since  there  was  little  or 
no  personal  property  of  the  estate  available  for  that 
purpose,  there  was  no  authority  for  the  order  made. 
The  questions  thus  raised  were  decided  adversely  to 
appellants  in  Estate  of  McReynolds^  61  Iowa,  685.  The 
primary  purpose  of  the  statute  is  to  provide  for  the 
support  of  the  widow  of  a  decedent,  and  his  children 
under  fifteeit  years  of  age,  for  the  period  of  twelve 
months  from  the  time  of  his  death.  The  amount  required 
for  such  support  is  in  the  nature  of  a  charge  against  the 
estate,  to  be  discharged  by  the  setting  apart  of  personal 
property,  if  there  be  enough  which  is  deemed  appro- 
priate; but,  if  there  is  not,  then  by  sale  of  property.  If 
the  personal  property  is  inadequate  for  the  purpose, 
there  is  no  substantial  reason  for  not  selling  real  estate 
to  raise  the  necessary  amount.  It  is  said  that,  in  making 
an  appropriation,  the  court  cannot  take  into  considera- 
tion the  real  estate,  because  it  belongs  to  the  heirs,  and 
not  to  the  executors;  but  the  interest  of  the  heirs  is 
subject  to  the  payment  of  all  valid  claims  against  the 
estate.  The  right  of  the  widow  and  children  to  the 
Vol.  79—3 
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allowance  contemplated  by  the  statute  is  of  a  higher 
character  than  that  of  the  heirs. 

IL     It  is  claimed  that  the  court  erred  in  making  an 
allowance  to  the  plaintiff,  for  the  reason  that  it  was  not 

. shown  that  she  needed  one.     It  is  true  she 

when  justi-  has  property  in  her  own  right  not  derived 
from  decedent,  and  that  she  has  no  children 
to  support.  But  it  is  shown  that  the  amount  of  her 
property  is  not  large;  that  her  income  from  it  is  small; 
and  that,  by  reason  of  old  age  and  disease,  her  expenses 
for  the  year  in  question  will  necessarily  be  larger  than 
her  income.  We  do  not  think  she  should  be  compelled 
to  dispose  of  her  property,  and  thereby  destroy  her 
means  of  support  for  the  future,  in  order  to  meet  her 
expenses  for  the  year  in  question,  and  thus  save  an 
appropriation  by  the  court.  We  are  not  authorized, 
under  the  evidence,  to  disturb  the  finding  of  the  district 
court  as  to  the  necessity  for  and  the  amount  of  the 
allowance.  Affirmed. 


Pitch  et  al.  v.  Reiser. 

Deed :  undue  influbnob  :  prbsumftion.  Where  a  man  over  eighty 
years  old,  and  of  feeble  mind,  deeded,  substantially,  all  of  his 
property  to  his  daughter,  to  whom  alone  he  looked  for  advice,  and 
whose  control  of  him  was  absolute,  and  the  deed  was  without  con- 
sideration, liddf  in  an  action  by  the  other  heirs  to  set  it  aside,  that 
it  was  incumbent  upon  the  daughter,  in  order  to  sustain  the  deed, 
to  show  that  it  was  made  voluntarily,  and  without  the  exercise  of 
any  influence  on  her  part,  or  in  her  behalf,  to  procure  the  same. 
(Compare  Leighion  v,  Orr,  44  Iowa,  679;  Spargur  v.  Hall,  62  Iowa, 
498.) 

Appeal  from  Cfhickasaw  District  Court. — Hon.  L.  O. 

Hatch,  Judge. 

Piled,  January  22,  1890. 


i 
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This  is  an  action  in  equity  by  which  the  plaintiflfs 
seek  to  set  aside  and  annul  a  deed  of  certain  real  estate 
which  was  executed  by  James  D.  Fitch  to  the  defend- 
ant, Martha  M.  Reiser.  The  plaintiffs  and  the  defend- 
ant are  the  children  of  said  Fitch.  Upon  a  final 
hearing  upon  the  merits  the  district  court  granted  the 
prayer  of  the  petition,  and  annulled  the  deed.  Defend- 
ant appeals. 

/.  jBT.  Powers^  for  appellant. 

/.  TF.  Sandusky^  for  appellees. 

RoTHROCK,  C.  J. — James  D.  Fitch  owned  and  for 
many  years  resided  upon  a  farm  of  about  one  hundred 
acres  in  Chickasaw  county.  He  was  the  father  of  the 
parties  to  this  action.  His  wife  died  on  the  thirteenth 
day  of  September,  1886.  On  the  twenty-first  day  of  the 
same  month  he  made  the  deed  in  question,  by  which  he 
conveyed  his  farm  to  his  daughter,  the  defendant  in 
this  action.  He  died  on  the  twenty-sixth  day  of 
September,  1887,  at  the  advanced  age  of  nearly  eighty- 
three  years.  He  was  a  man  of  no  education,  as  the  term 
is  commonly  used.  He  was  several  years  older  than  his 
wife,  and  the  evidence  shows  that  for  many  years  prior 
to  her  death  he  consulted  and  advised  with  her  about 
all  of  his  business  transactions,  even  to  matters  of  the 
most  trifling  character.  The  loss  of  his  wife  was  a  great 
calamity  to  him.  His  children  were  all  married,  and 
at  the  time  of  his  wife's  death  the  daughter  of  the 
defendant,  aged  about  thirteen,  was  the  only  member  of 
the  family.  He  and  his  wife  had  taken  this  child  when 
she  was  quite  young,  and  she  remained  with  them  as 
long  as  they  lived.  The  defendant  and  her  husband 
resided  on  one  corner  of  the  farm  at  the  time  of  the 
death  of  the  father  and  mother.  It  ia  claimed  by  the 
plaintiffs  that  the  deed  should  be  cancelled  upon  two 
grounds:  (1)  Because  of  the  mental  incapacity  of 
James  D.  Fitch  to  make  a  valid  conveyance ;  (2)  because 
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of  undue  influence  exercised  by  the  defendant  over  her 
father,  which,  in  his  weakened  mental  condition,  induced 
him  to  make  the  deed. 

The  cause  is  to  be  determined  upon  the  preponder- 
ance of  the  evidence  upon  these  questions,  and  there  is 
a  marked  conflict  in  the  testimony  of  the  witnesses  upon 
the  issue  as  to  the  mental  capacity  of  the  deceased  at 
the  time  he  executed  the  deed.  One  thing,  however,  is 
abundantly  established,  and  that  is  that,  by  reason  of 
the  dependence  of  the  deceased  upon  the  advice  and 
direction  of  his  wife,  her  death  was  a  greater  bereave- 
ment to  him  than  it  otherwise  would  have  been.  The 
story  of  his  lamentations  over  her  death,  as  detailed  by 
the  witnesses,  is  a  most  pathetic  delineation  of  the 
crushing  and  overwhelming  sorrow  of  an  aged  man  at 
the  loss  of  the  partner  of  his  joys  and  sorrows  through 
a  long  and  happy  married  life.  It  was  perfectly  nat- 
ural that  he  should  seek  counsel  and  advice  of  others, 
and  the  evidence  conclusively  establishes  the  fact  that, 
after  the  death  of  his  wife,  he  put  himself  under  the 
care  and  control  of  his  daughter,  the  defendant.  Her 
power  over  him  appears  to  have  been  as  absolute  as  that 
of  the  mother  during  her  life;  and  this  dependence 
upon  the  defendant  and  her  control  over  him  were  man- 
ifest at  once  upon  the  death  of  the  mother. 

To  show  the  extent  of  this  influence,  we  will  here 
quote  quite  extensively  from  the  testimony  of  Samuel 
D.  Kenyon,  cashier  of  the  First  National  Bank  of  New 
Hampton,  as  to  a  business  transaction  he  had  with  the 
deceased  on  the  twenty-sixth  day  of  November,  1886. 
The  testimony  of  the  witness  is  as  follows :  "  Mr.  Fitch 
held  two  interest-bearing  certificates  of  deposit.  One  of 
them  was  for  one  hundred  and  seventy  dollars ;  the 
other,  for  one  hundred  and  eighty  dollars.  Both  were 
due.  He  presented  them  for  payment,  but  finally  took 
payment  in  a  new  certificate  of  deposit  ($300),  running 
to  Emma  Reiser,  and  the  balance,  of  fifty  dollars  and 
interest,  he  took  in  cash.  Mrs.  Reiser  took  a  very 
important  part  in  the  transaction.     She  did  nearly  all 
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of  the  talking  for  Mr.  Fitch,  and  directed  the  manner 
in  which  the  transaction  should  be  closed.  When  the 
parties  came  into  the  bank  Mr.  Fitch  did  not  have  per- 
sonal possession  of  the  certificates  of  deposit,  but  Miss 
Emma  Reiser,  who  was  one  of  the  parties,  had  them  in 
a  little  hand-bag.  Mr.  Fitch  stepped  to  the  counter, 
and  said  he  came  after  his  money.  .  Mrs.  Reiser  then 
said:  'No,  pa;  you  do  not  want  the  money;  you  want 
it  just  as  we  talked.'  She  then  turned  to  her  daughter, 
Emma  Reiser,  and  received  from  her  the  two  certificates 
of  deposit,  and  told  me  that  her  father  desired  to  put 
three  hundred  dollars  of  that  money  in  the  name  of 
Emma  Reiser,  his  granddaughter.  The  balance  they 
wanted  in  cash.  After  some  talk  between  Mrs.  Reiser 
and  Mr.  Fitch,  he  said  that  was  right  The  certificate 
and  nearly  all  the  money  she  gave  to  her  daughter,  who 
put  it  in  her  hand-bag.  She  gave  Mr.  Fitch  only  a 
small  portion  of  the  money.  The  money  was  laid  on 
the  counter  in  front  of  Mr.  Fitch,  and  Mrs.  Reiser  took 
possession  of  it.  Mr.  Fitch  had  no  opj)ortunity  to  count 
over  the  money,  as  Mrs.  Reiser  at  once  took  possession 
of  it.  I  think  I  can  describe  Mrs.  Reiser's  conduct. 
Mrs.'Reiser  was  very  careful  that  herfathier  should  not 
do  much  talking.  Nearly  always  when  he  would  com- 
mence to  say  anything  she  would  interrupt  him,  and 
herself  would  make  a  declaration  of  what  he  wanted  to. 
say,  generally  concluding  with  the  remark :  *Now,  that 
is  right,  ain't  it,  pa?'  or,  'you  know  that's  right;'  or 
something  similar.  The  conversation  between  Mrs. 
Reiser  and  myself  was  quite  lengthy,  and  embraced 
other  matters  than  those  I  have  mentioned,  but  all  per- 
taining to  her  father  and  his  business.  She  never 
permitted  Mr.  Fitch  to  oflfer  any  suggestions  or  direc- 
tion as  to  the  business,  or  how  it  should  be  concluded. 
She  herself  assumed  the  sole  direction  of  the  whole 
matter.  I  was  impressed  with  her  peculiar  manner 
towards  her  father  in  this  business  transaction.  During 
late  years  I  have  transacted  business  with  Mr.  Fitch 
and  his  wife.     At  such  times  Mrs.  Fitch  took  an  active 
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part  in  such  business  transactions.  She  always  con- 
trolled and  directed  the  transactions.  I  think  I  never 
had  any  business  with  Mr.  Pitch  alone.  His  wife  would 
always  come  with  him,  and  look  after  the  business. 
There  were  times  when  he  would  come  into  the  bank 
alone  with  a  certificate  of  deposit  for  renewal  or  pay- 
ment, but  would- never  close  the  transaction  alone,  but 
would  wait  for  his  wife  to  come  in  and  see  to  it.  At 
the  time  Mr.  Pitch  was  in  the  bank  with  Mrs.  Reiser  he 
was  controlled  and  influenced  by  her  absolutely;  that 
is,  so  far  as  the  business  transaction  involved  at  the 
time,  which  she  absolutely  directed  and  decided,  with- 
out permitting  him  to  express  his  opinion  on  the  matter 
at  all.  He  followed  her  direction,  and  acceded  to  her 
request,  and  complied  with  her  orders  and  commands, 
regarding  this  whole  business  transaction  in  this  way. 
He  assented  to  them  in  this  way.  She  would  always 
close  her  statement  with  some  appeal  to  himj  such  as : 
'Now,  you  know  what  you  want,  pa;'  or,  'that  is 
right,  pa,  ain'  tit?'  or  words  similar  in  meaning.  Mrs. 
Reiser  first  mentioned  or  suggested  that  three  hundred 
dollars  then  due  Mr.  Pitch  should  be  deposited  in  the 
name  of  Mrs.  Reiser's  daughter  Emma.  I  think  it  was 
in  response  to  a  question  to  Mr.  Pitch  as  to  what  dispo- 
sition should  be  made  of  the  certificate.  He  made  no 
reply  to  the  question,  as  she  did  not  permit  him  to,  as 
she  answered  for  him.  He  made  no  direction  whatever 
that  the  certificate  should  be  issued  to  Emma  Reiser, 
but  Mrs.  Reiser  gave  the  only  directions  that  were 
given,  but  always  concluding  with  some  statement  to 
her  father,  as,  'Now,  that  is  right,  ain't  it,  pa?'  or 
words  to  that  effect.  He  had  not  then,  nor  has  he 
since,  had  any  money  in  the  bank.  The  Emma  Reiser, 
to  whom  the  three-hundred-dollar  certificate  of  deposit 
was  issued,  was  the  daughter  of  the  defendant,  who 
lived  with  Mr.  Pitch." 

We  have  set  out  this  evidence  for  the  purpose  of 
showing  the  absolute  control  which  the  defendant  had 
of  her  father.     We  do  not  wish  to  be  understood  as 
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condemning  the  defendant  for  acting  as  an  aid  and 
adviser  to  her  father;  but  a  contract  or  conveyance 
made  by  one  to  a  person  sustaining  such  relations  of 
trust  and  confidence  is  in  equity  regarded  in  a  diflferent 
light  from  a  conveyance  bet  ween  persons  where  no  such 
trust  and  confidence  exist. 

There  is  much  controversy  between  counsel  as  to 
the  effect  of  the  evidence  upon  the  mental  condition  of 
Mr.  Fitch  at  the  time  the  conveyance  was  made.  The 
witnesses  for  the  defendant  testify  that  his  mind  was 
sound,  and  they  give  instances  of  business  transactions 
made  by  him  without  assistance,  in  which  he  acted 
intelligently.  On  the  other  hand,  there  are  a  number 
of  witnesses  in  behalf  of  the  plaintiffs  who  testify  to 
many  acts  \vhich  indicate,  not  only  mental  weakness 
caused  by  extreme  old  age,  but  tend  to  show  a  lack  of 
capacity  to  transact  any  business.  One  witness,  who 
does  not  appear  to  be  related  to  the  parties,  and  who 
has  no  interest  in  the  controversy,  testified  that  he 
farmed  the  place  for  four  years,  from  1881  to  1884, 
inclusive ;  that  he  lived  on  the  place  during  those  years, 
and  passed  through  the  door-yard  of  Fitch's  house 
almost  daily,  and  was  intimately  acquainted  with  him. 
He  met  him  in  October,  1886,  an^  Fitch  did  not  know 
him.  This  witness  says :  "  The  deceased  walked  around 
the  house  [the  home  of  witness]  twice,  and  finally  said : 
*I  can't  find  the  way  out.'  He  could  not  find  the  road 
he  came  in  on.  I  went  with  him  to  where  his  son  was 
putting  up  hay.  The  path  on  which  he  came  was  easy 
to  find.  It  came  straight  into  the  door  into  wh  ich  he 
came.  He  did  not  act  as  he  did  when  I  was  on  the 
place.  His  mind  seemed  to  be  affected.  He  repeated  a 
story  to  me  about  his  dog  having  killed  sheep,  and 
repeated  it  three  times  within  one  hour." 

We  are  not  prepared  to  say  that  the  evidence  in 
the  case  shows  an  absolute  want  of  mental  capacity  to 
make  a  testamentary  disposition  of  property.  But  in 
consideration  of  the  extreme  mental  weakness  of  the 
deceased  at  the  time  the  deed  was  executed,  and  as  the 
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property  in  controversy  embraced  substantially  all  of 
his  estate,  and  as  the  deed  was  without  consideration, 
and  in  view  of  the  relations  of  trust  and  confidence 
between  the  parties  to  the  conveyance,  we  think  the 
learned  district  judge  was  right  in  entering  a  decree 
annulling  the  deed.  The  control  of  the  defendant  over 
the  deceased  appears  to  have  been  absolute.  Under 
such  circumstances  it  was  incumbent  on  the  defendant 
to  show  that  the  conveyance  was  made  voluntarily,  and 
without  the  exercise  of  any  influence  on  her  part  or  in 
her  behalf  to  procure  the  same.  See  Leighton  v.  Orr, 
44  Iowa,  679;  Spargur  v,  Bdll,  62  Iowa,  498,  and  Kerr, 
Fraud  &  M.  160-162.  The  decree  of  the  district  court 
will  be  Affirmed. 


The  JEtna  Iron  &  Steel  Works  v.  Kossuth  County. 

Contracts:  building :  partial  failure:  recovery:  measure  of 
DAMAGES.  Where  a  party  contracts  for  an  agreed  price  to  make 
certain  improvementB  on  real  estate^  but  fails  to  comply  with  the 
contract  in  some  particulars  as  to  the  materials  used  and  the  man- 
ner of  construction,  he  may  yet  recover  upon  a  quantum  meruit, 
though  the  owner  has  not  accepted  the  work  ;  and  the  measure  of 
his  damages  will  be  the  contract  price,  less  payments,  and  the 
damages  sustained  by  reason  ut  the  non-compliance  with  the  con- 
tract. (See  opinion  for  citations.)  And  an  instruction  in  this 
case,  directing  the  jury  to  allow  plaintiff  the  value  of  such  items 
as  were  of  real,  substantial  benefit  to  defendant,  was  erroneous, 
because  it  ignored  the  contract  price. 

Appeal  from  Emmet  District  Court. — Hon.  George  H. 

Carr,  Judge. 

Filed,  January  22,  1890. 

Action  in  two  counts.  In  the  first,  plaintiff  asks 
to  recover  the  contract  price  on  a  written  contract  for 
the  construction  of  cells  and  other  iron  work  alleged  to 
have  been  put  into  the  jail  of  the  defendant  county, 


JANUARY  TERM,  1890.  41 

^tna  Iron  &  Steel  Works  t.  Kossuth  Ck>. 

s, * 

and  accepted  by  the  defendant.  In  the  second  count, 
plaintiff  asks  to  recover  the  reasonable  value  of  the 
same,  as  having  been  furnished  at  the  request  of  the 
defendant.  Answer,  denying  generally,  and  denying 
specially  that  the  work  v^as  completed  according  to  con- 
tract ;  that  the  same  veas  ever  accepted  by  the  defend- 
ant ;  and  that  the  same  was  of  any  value, — and  asking 
damages.  Trial  to  a  jury.  Verdict  and  judgment  for 
defendant.     Plaintiff  appeals. 

The  contract  set  out  is  '^  to  furnish  all  material  and 
labor,  and  complete  and  set  up  in  the  court  house  at 
Algona,  Iowa,  two  steel  cells  and  other  work,  more 
particularly  mentioned  in  the  specifications  and  shown 
on  the  plans  which  form  a  part  of  this  contract,  all  of 
which  said  party  of  the  first  part  is  to  do,  in  a  good  and 
workmanlike  manner,  within  ninety  days  from  the 
date  hereof."  The  specifications  are  quite  lengthy  and 
minute  as  to  details,  calling  for  plate- work,  steel  mesh- 
work,  steel  grated  or  open  work,  cell  fronts,  cell  doors, 
lever  bars,  lock  boxes,  bunks,  ventilation  pijies, 
entrance  door,  steel  window-gratings,  and  heating 
apparatus.  Among  other  specifications,  it  is  required 
that  all  exterior  plate  iron  of  cells  and  corridor  be  pro-. 
tected  by  steel  mesh-work  and  steel  bars,  to  be  riveted 
in  place  in  a  certain  way ;  that  all  grated  work  compos- 
ing the  walls  of  cells  and  corridor  be  made  of  grating 
composed  of  one-inch  round  steel  upright  bars,  placed 
three  inches  apart,  and  passing  through  steel  cross-bars 
two  and  one-half  by  one  inch,  spacisd  fourteen  inches 
apart,  to  be  fastened  as  specified.  The  front  of  cells  and 
doors  to  be  made  of  steel  grated  work.  Cell  doors  to  be 
hung  on  patent  anti-friction  rollers,  hung  to  strong 
grooved  carriers,  firmly  riveted  to  ceiling  with  counter- 
sunk rivets;  strong  guides  to  be  riveted  ^to  floor  of  corri- 
dor. It  is  specified  that  "whenever  the  word  'steel  bar'  is 
used  it  is  to  signify  Bristol  steel, — a  bar  of  iron  covered 
vdth  hard  steel,  and  tempered  so  as  to  be  practically 
saw  and  file  proof." 

It  will  be  seen  that  the  work  consisted  of  several 
separate  parts.     It  is  not  contended  that  it  was  defective 
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in  all  the  parts.  Appellee's  particular  complaints  are 
that  all  the  bars  used  were  composed  of  iron,  and  not 
of  steel,  and  were  not  bars  of  iron  with  steel  case-hard- 
ened, so  as  to  render  them  practically  saw  and  file, 
proof,  but  are  soft,  and  can  be  readily  cut  with  a  file, 
saw,  or  any  sharp  and  hard  instrument ;  that  the  mesh- 
work  is  not  so  as  to  prevent  cutting  the  iron  plate  more 
than  six  inches  in  any  direction,  but  in  many  places 
will  permit  cutting  the  plate  as  much  as  two  feet,  mak- 
ing holes  or  openings  large  enough  for  a  man  to  escape  ; 
that  the  riveted,  work  is  not  properly  done;  that  the 
iron  lining  of  the  juvenile  cell  is  not  spiked  with 
wrought-iron  spikes,  nor  securely  fastened  to  the  walls, 
as  required. 

Clarice  &  Call^  for  appellant. 

R.  J,  Danson  and  J.  C.  Cook^  for  appellee. 

Given,  J. — I.  There  is  no  controversy  but  that  if 
the  plaintiff  substantially  performed  the  contract  the 
measure  of  his  recovery  is  the  contract  price,  with 
interest.  Appellant  contends  that  if  the  work,  though 
defective  in  some  particulars,  so  that  it  was  not  com- 
pleted in  the  manner  specified  in  the  contract,  was  yet 
of  real,  substantial  value  to  the  defendant,  for  the 
purposes  for  which  it  was  intended,  then  the  plaintiff  is 
entitled  to  recover  the  contract  price,  less  any  damage 
the  defendant  has  sustained  by  reason  of  the  non-per- 
formance of  the  contract.  Appellee  contends  that,  in 
case  the  contract  was  not  substantially  performed  by 
the  plaintiff  on  its  part,  it  is  not  entitled  to  recover  any- 
thing, as  the  work  was  never  accepted  by  the  defendant, 
and  is  not  of  the  kind  and  quality  contracted  for.  The 
court  instructed  the  jury  that,  to  recover  under  the  first 
count,  the  plaintiff  must  show  that  it  had  substantially 
performed  the  contract  on  its  part,  and  that,  if  it  had, 
the  measure  of  recovery  would  be  the  contract  price, 
with  interest.  As  to  the  second  count,  the  jury  were 
instructed  that  if  the  workmanship  and  materials  were 
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not  in  all  particulars  substantially  as  required  by  the 
contract,  but  were  of  real,  substantial  value  to  the 
county,  for  the  purposes  for  which  they  were  intended,  \ 
the  plaintiff  would  be  entitled  to  recover  as  much  as  the 
work  was  reasonably  worth,  not  exceeding  the  contract 
price,  and  that  in  such  case  it  is  not  necessary,  to  entitle 
the  plaintiff  to  recover,  that  the  defendant  should  have 
accepted  the  job,  or  have  taken  it  off  the  plaintiff's 
hands ;  that,  if  the  structure  was  of  such  character  or 
quality  of  materials,  or  general  style  of  workmanship, 
as  to  be  of  no  real,  substantial  value  to  the  defendant, 
for  the  purpose  for  which  it  was  intended,  then  the 
defendant  is  not  bound  to  compensate  the  plaintiff 
therefor.  On  motion  of  the  defendant  the  court  gave 
the  following,  among  other,  instructions :  "If  you  findC 
that  some  of  the  items  or  some  of  the  work  done  is  of 
real  and  substantial  value  to  the  county,  and  some  parts 
or  items  of  the  structure  are  of  no  real  or  substantial 
benefit  to  the  county,  then  you  should  allow  the  plain- 
tiff only  for  such  items  as  are  of  real  value,  and  you 
should  allow  nothing  for  those  items  or  parts  that  are 
of  no  substantial  benefit.  If  the  plaintiff  has  not  com- 
plied with  the  contract,  and,  under  these  instructions, 
cannot  recover  on  the  contract,  then  it  is  not  entitled  to 
recover  for  either  the  labor  or  material  put  in.  But  the 
question  then  simply  is,  how  much  of  material  and  sub- 
stantial benefit  has  the  county  received,  in  fact  i  The 
county,  not  having  purchased  or  ordered  the  work  and 
material  actually  furnished,  cannot  be  required  to  pay 
any  more  than  the  benefit  it  has  really  received."  It  is 
evident  from  the  character  of  the  structures,  the  manner 
in  which  they  are  attached  to  the  court  house  as 
required  by  the  specifications,  and  the  uses  for  which 
they  were  intended,  to-wit,  for  jail  purposes,  for  warm- 
ing and  ventilating  the  court  house,  office  rooms,  and 
jail,  that  they  were  intended  to  become  a  part  of  the 
real  estate.  The  kind  of  structures  contracted  for  are 
in  place,  but,  as  is  alleged,  are  not  according  to  con- 
tract,  as  to  certain  parts  of  the  material  and  of  the 
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.workmanship.  Being  placed  and  attached  as  required 
by  the  specifications,  it  is  evident  that  it  is  imprac- 
ticable to  remove  the  entire  structures,  and  that  to  do  so 
must  necessarily  injure  the  building  to  some  extent! 
That  the  defects  complained  of  can  be  remedied  so  as 
to  make  the  entire  virork  according  to  the  contract  is 
not  questioned. 

II.  The  right  of  a  party  to  recover  when  he  has 
not  fully  performed  his  contract  has  been  the  subject  of 
much  discussion  and  some  conflicting  opinions.  Many 
respectable  authorities  hold  that,  where  there  is  a  con- 
tract, the  only  remedy  is  upon  the  contract,  and  that 
recovery  can  only  be  had  thereon  upon  proving  a  sub- 
stantial performance  on  the  part  of  the  party  asking  to 
recover.  Such  is  not  the  rule  in  this  state.  ''  It  is  now 
the  settled  doctrine  in  this  state  that  a  party  who  has 
failed  to  perform  in  full  his  contract  may  recover 
compensation  for  the  part  performed,  less  damages 
occSsioned  by  his  failure."  Wolf  v,  Gerr^  43  Iowa, 
339.  The  question  was  first  settled  in  Pixler  v.  Nichols^ 
8  Iowa,  106,  an  action  to  recover  for  work  done  in  part 
performance  of  a  contract  to  work  for  six  months, 
wherein  the  court  says:  "But  where  all  that  is  shown 
is  that,  upon  an  agreement  to  labor  for  six  months,  the 
plaintiff  labors  four  months  and  refuses  to  labor  any 
longer,  and  sues  for  the  value  of  the  labor  performed, 
we  think  he  is  entitled  to  recover  as  upon  a  quantum 
meruit^  and  need  not,  as  a  condition  precedent,  first 
show  that  he  had  performed  his  entire  contract,  or  that 
he  left  the  service  of  his  employer  upon  good  cause. 
We  are  satisfied  with  the  rule  established  in  Britton  v. 
Turner^  6  N.  H.  481,  giving  its  full  weight  for  the  pro- 
tection of  the  employer,  in  such  cases,  to  the  qualifying 
rule,  that,  where  the  contract  is  broken  by  the  fault  of 
the  party  employed,  after  part  performance  has  been 
received,  the  employer  is  entitled,  if  he  so  elect,  to 
put  the  breach  of  contract  in  defense,  for  the  purpose 
of  reducing  the  damages,  or  showing  that  nothing  is 
due,  and  to  deduct  whaMt  will  reasonably  cost  to  secure 
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a  completion  of  the  whole  service,  as  well  as  any  dam- 
age sustained  by  reason  of  the  non-fulfillment  of  the 
contract.     If,  in  such  case,  it  is  found  that  the  damages 
are  equal  to,  or  greater  than,  the  value  of  the  labor 
performed,  and  that  the  emjjloyer,  having  a  right  to 
the  performance  of  the  whole  contract,  has  not  received 
any  beneficial  service,  the  plaintiff  is  not  entitled  to 
recover.     See,  also,   Byerlee  v.  Mendel^  39  Iowa,  «S82. 
The  same  rule  was  applied  in  McClay  o.  Hedge^  18  Iowa, 
66.     In  that  case  the  plaintiff  agreed  to  build  for  the 
defendant  a  barn,  shed  and  corn-crib,  under  a  special 
contract,  for  one  hundred  and  fifty-five  dollars,  and  to 
have  it  completed  by  a  specified  time.     He  failed  to 
complete  the  barn  by  the  contract  time,  and  also  failed 
to  do  the  job  in  a  good  and  workmanlike  manner.     The 
court  says :     "The  controversy  is  whether,  in  such  case, 
he  may  recover  as  upon  a  quantum  meruit.     This  ques- 
tion was  settled  in  this  state  by  the  case  of  Pixler  v. 
JVichols.^^     This  rule  will  apply  to  such  case  as  the  one 
under  consideration.     A  formal  acceptance  of  the  work 
or  an  acquiescence  in  the  breach  is  not  essential  to 
recovery.   It  will  be  observed  that  in  each  of  these  cases 
whatever  benefit  there  was  in  the  part  performance 
of  the  contract  had  been  received  by  the  party  sought 
to  be  charged,  and  could  not  be  returned.     The  benefits 
arising    from    the    services    rendered,    the    materials 
furnished,     and     labor     performed    in    erecting    the 
buildings  were   his,    without  acceptance.     He  had  no 
choice  but  to  use  and  enjoy  these  benefits,  though  but 
a    part   performance    of    the    contract.     The    benefits 
derived  from  the  services  he  could  not  restore,    nor 
could  he  the  benefits  that  came  to  him  from  the  build- 
ings, for  they  had  become  incorporated  into,  and  a  part 
of,  the  land  upon  which  they  stood.     The  structures 
under  consideration  became  a  part  of  the  realty,  as 
much  as  did  the  barn,  shed  and  crib  in  McClay  v. 
Hedge^  and  should  be  subject  to  the  same  rule. 

III.     The  measure  of   recovery  recognized  in   all 
these  cases,  and  in  Cormn  v.  Wallace^  17  Iowa,  374,  is 
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the  contract  price,  less  payments,  and  the  damages  sus- 
tained by  reason  of  the  non-performance  of  the  contract. 
This  rule  effectuates  perfect  justice  between  the  parties. 
/^It  gives  to  the  defendant  the  benefit  of  his  contract,  by 
i  alio  wing,  him  whatever  it  will  cost  to  have  the  contract 
j  fully  performed,  and  any  other  damages  he  may  have 
/  sustained,  and  charges  him  with  what  he  has  received 
at  the  rate  agreed,  and  thereby  compensates  the  plain- 
tiff, at  the  agreed  rate,  for  the  benefits  he  has  conferred. 
The  rule  given  by  the  court  to  the  jury  might  lead  to  a 
very  different  result.  The  defendant  is  entitled  to  the 
benefit  of  his  contract,  and  to  have  it  completed  at  no 
greater  cost  to  him  than  the  contract  price.  Assume, 
for  the  purpose  of  illustration,  that  the  contract  price 
is  twenty-five  hundred  dollars,  when  in  fact  it  is  worth 
three  thousand  dollars.  The  defendant  has  a  contract 
worth  five  hundred  dollars  to  him.  The  other  party 
fails  to  fully  perform,  so  that  it  will  cost  five  hundred 
dollars  to  complete  the  work  according  to  contract.  If 
five  hundred  dollars  will  complete  it,  then  the  work 
done  is  worth  twenty-five  hundred  dollars  to  the  defend- 
ant; for,  by  expending  five  hundred  dollars,  he  will 
have  the  work  contracted  for,  and  worth  three  thousand 
dollars,  but  he  has  lost  the  benefit  of  his  contract.  He 
pays  three  thousand  dollars,  instead  of  twenty-five 
hundred  dollars,  for  the  work.  By  the  approved  rule, 
you  deduct  the  cost  of  completing  the  work,  five 
hundred  dollars,  from  the  contract  price,  twenty-five 
hundred  dollars,  and  the  defendant,  upon  the  basis  of 
the  contract,  pays  two  thousand  dollars  for  the  part 
performed,  and  five  hundred  dollars  to  complete  the 
work,  and  thereby  has  the  full  benefit  of  his  contract. 
It  is  sufficient  to  say  that  the  rule  given  to  the  jury  is 
not  the  approved  rule,  and  is  one  that  may  lead  to  quite 
different  results. 

IV.  That  the  verdict  is  contrary  to  the  law,  as 
given  in  the  instructions,  and  to  the  evidence,  is  very 
apparent.  There  was  no  question  made  as  to  a  large 
part  of  the  work;  no  complaint  against  the  furnace,  the 
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ventilating  appliances,  and  many  other  parts  of  the 
work.  The  jury  were  instructed,  at  the  request  of 
the  defendant,  that  they  should  allow  the  plaintiff  for 
such  items  as  were  of  real,  substantial  benefit  to  the 
county,  and  yet  the  verdict  was  for  the  defendant.  We 
think  the  court  erred  in  instructing  the  jury  as  to  the 
measure  of  recovery,  and  in  overruling  the  motion  for 
new  trial,  as  the  verdict  is  contrary  to  the  law  and  the 
evidence.  Reversed. 
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1.  Criminal  Frsotice :  lost  indictment.  The  indictment  in  this 
case  having  been  lost,  a  copy  was  substituted  after  the  jury  was 
impaneled  and  sworn.  Held  that  the  objections  that  the  jury  was 
not  sworn  to  try  the  case  upon  a  copy  of  the  indictment,  and  that 
the  court  had  no  jurisdiction  to  impanel  a  jury  when  no  indict- 

.ment  was  in  existence,  were  merely  technical,  and  did  not  affect 
the  merits,  knd  was  no  ground  for  reversing  a  judgment  of  con- 
viction. 

2.  Liquor  Nuisance :  blbments  of  crime  :  instruction  :  error 
WITHOUT  FRBJUDICB.  In  a  prosecutlon  for  keeping  a  liquor  nui- 
sance, an  instruction  which  ignores  the  fact  that,  to  constitute 
the  crime  charged,  the  existence  of  intoxicating  liquors  in  the 
place  described  is  essential,  is  erroneous  (State  v,  Tiemey,  74  Iowa, 
238) ;  but  such  error  is  without  prejudice  where  it  is  clearly  shown 
in  the  evidence,  and  not  questioned,  that  such  liquors  were  kept  in 
the  place  named. 

8.      :    REGISTERED  PHARMACIST  :    PRESUMPTION    FROM     UQUOR8 

FOUND  ON  PLACE.  The  finding  of  intoxicating  liquors  in  the  place 
named  in  an  indictment  for  liquor  nuisance  is  presumptive  evi- 
dence that  they  were  kept  for  unlawful  sale  (Laws  of  1886,  ch.  66, 
sec.  8);  but  the  presumption  is  not  conclusive;  and  where  the 
defendant  claimed  to  be  a  registered  pharmacist  he  was  entitled  to 
rebut  the  presumption  by  showing  that  fact  to  explain  the  purpose 
for  which  he  had  the  liquors.  The  instructions  in  this  case,  taken 
together,  sufficiently  state  this  rule,  and  are  not  erroneous. 

4.     : :  AMOUNT  of  liquors  on  hand  as  EVIDENCE.    Where 

a  registered  pharmacist  is  on  trial  for  keeping  a  liquor  nuisance, 
the  jury  may  consider  the  quantity  of  liquors  kept  by  him,  in  con- 
nection with  the  legitimate  demands  of  his  business,  in  determining 
whether  such  liquors  were  kept  for  a  lawful  purpose.  (See  State 
V,  Shank,  74  Iowa,  651.) 
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5.     :  :  TIMB :  instruction.    In  such  case  it  was  error  to 

instruct  the  jurj  to  determine  whether  the  defendant  kept  intoxi- 
cating liquors  for  illegal  purposes  during  the  time  covered  by  the 
indictment,  when  defendant,  as  a  registered  pharmacist,  could 
lawfully  sell  such  liquors  during  a  portion  of  that  time;  but  the 
error  was  without  prejudice,  since  counsel  for  the  state  waived  all 
claim  as  to  matters  which  transpired  during  the  time  when  defend, 
ant  could  lawfully  sell  such  liquors,  and  for  the  further  reason 
that  the  court,  in  another  instruction,  properly  limited  the  time 
to  be  considered  by  the  jury. 

6.  Appeal:  errors  not  reviewable.  Where,  by  agreement,  a 
transcript  of  the  Evidence  of  a  witness  given  upon  a  former  trial 
of  the  case  was  admitted, — the  witness  being  absent, — the  rulings 
made  on  the  former  trial,  as  shown  by  the  transcript,  cannot  be 
reviewed  on  appeal  from  the  second  trial.. 

Appeal  from  Montgomery  District  Court. — Hon,  H.  E. 

Deemer,  Judge. 

Piled,  January, 22,  1890. 

Defendant  was  indicted  and  tried  for  the  crime  of 
nuisance,  and  found  guilty.  He  was  adjudged  to  pay  a 
line  of  three  hundred  and  fifty  dollars,  an  attorney's 
fee  and  costs.     From  that  judgment  he  appeals. 

C.  -S.  Richards  and  S.  McPherson^  for  appellant. 

John  T.  Stone^  Attorney  General,  and  R.  W. 
Bedsony  County  Attorney,  for  the  State. 

Robinson,  J. — The  indictment  was  found  on  the 
twenty-first  day  of  June,  1887,  and  charged  defendant 
with  having  committed  the  crime  in  question  by  unlaw- 
fully keeping  for  sale  and  selling  intoxicating  liquors  in 
the  city  of  Red  Oak.  During  the  time  covered  by  the 
indictment  defendant  was  a  registered  pharmacist.  This 
cause  was  submitted  in  this  court  on  a  former  appeal. 
See  74  Iowa,  649. 

I.  After  the  jury  was  duly  impaneled  and  sworn 
on  the  last  trial,  the  county  attorney  stated  to  the  court 
that  the  original  indictment  was  lost,  and  moved  that  a 
copy  thereof  be  substituted  therefor.     The  motion  was 
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resisted  by  defendant,  but  sustained  by  the  court  after  a 
showing  that  the  original  was  lost.  Appellant  con- 
tends that  the  substitution  was  not  in  fact  made,  but 
the  transcript  shows  clearly  that  it  was.  The  record  ot 
the  order  made  by  the  court  is  as  follows  :  ''  And,  it 
appearing  to  the  court  that  the  original  indictment  in 
this  case  has  been  lost,  the  county  attorney  moves  to 
substitute  a  copy  thereof,  which  motion  is  supported  by 
oral  testimony,  and  motion  submitted;  and  upon  due 
consideration  it  is  ordered  by  the  court  that  said  motion 
be  sustained,  and  that  the  copy  of  the  indictment 
marked  *  Exhibit  A '  by  the  short-hand  reporter  is  sub- 
stituted as  and  for  the  original  indictment  found  herein." 
We  think  the  orders  of  substitution  and  identification 
were  suflScient. 

II.     It  is  objected  by  appellant  that  the  jury  were 
sworn  to  try  the  case  upon  the  indictment  as  returned 

by  the  grand  jury,  and  not  upon  a  copy 
*  practice:  lost  Substituted  therefor;    and,    that    the  jury 

indictment.       ,        .  ,  x.    r  j.-u 

having  been  sworn  before  the  copy  was 
substituted,  they  were  impaneled  and  sworn  when  no 
indictment  was  in  existence,  and  when  the  court  had  no 
jurisdiction  to  impanel  a  jury.  The  objection  made  is 
technical,  and  does  not  go  to  the  merits  of  the  case.  It 
was  said  in  Siate  v.  Rivers^  58  Iowa,  107,  that  the  court 
possesses  an  inherent  power  to  preserve  and  protect  its 
jurisdiction  when  it  has  once  attached,  and  that  it  is  the 
modern  practice  to  disregard  unimportant  technicalities, 
not  vital  or  material  to  the  rights  of  the  parties.  In 
contem Illation  of  the  law,  the  copy  of  the  indictment 
substituted  for  the  original  is,  in  effect,  the  original, 
and  is  to  be  so  treated.  The  substitution  relates  back  to 
the  presentment  by  the  grand  jury,  and  may  be  made 
whenever  it  is  discovered  that  the  original  is  lost.  It 
was  not  necessary  for  defendant  to  replead  after  it  was 
made.  The  issues  were  not  in  any  manner  changed  by 
it,  and  it  must  be  presumed  that  the  jury  were  sworn  to 
try  those  issues.  We  are  of  the  opinion  that  the  objec- 
tion  is  not  well  founded. 
Vol.  79—4 
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III.  Appellant  insists  that  the  evidence  to  show 
that  the  original  indictment  was  lost  was  not  suflScient. 
We  have  read  the  evidence  on  that  point  as  it  appears  in 
the  abstracts  and  in  the  transcript,  and  conclude  that  it 
fully  sustains  the  ruling  of  the  court. 

IV.  The  second  paragraph  of  the  charge  to  the 
jury  is  as  follows :  ''The  defendant  in  the  first  instance 
s  Liquor  is  presuHied  to  be  innocent,  and  this  pre- 

SrJmenS  of  sumptiou  contiuues  until  he  is  proven  guilty 
•S?o*tion\'  beyond  all  reasonable  doubt.  The  plea  of 
SSt^Sr^u?"  ^^*  gnilty  casts  upon  the  state  the  burden 
**^-  of  showing,  by  clear  and  satisfactory  proof, 

either  that  since  the  eighth  day  of  April,  1886,  and 
prior  to  the  twenty-first  day  of  June,  1887,  the  defend- 
ant in  this  county  kept,  managed  or  controlled  the 
lower  story  and  cellar  of  the  building  described  in  the 
indictment,  for  the  purpose  of  selling  intoxicating 
liquors,  or  that,  within  the  time  named  and  at  the  place 
above  stated,  the  defendant  managed,  kept  or  controlled 
the  said  lower  story  and  cellar  of  the  building  aforesaid, 
for  the  purpose  of  keeping  for  sale  therein  intoxicating 
liquors,  and,  if  either  of  these  matters  is  shown  beyond 
all  reasonable  doubt  then  the  defendant  should  be 
convicted;  but  if  neither  of  them  is  shown  by  that 
quantity  of  the  testimony,  then  the  defendant  should  be 
acquitted."  It  is  insisted  by  appellant  that  the  instruc- 
tion is  erroneous,  in  that  it  ignores  the  fact  that,  to 
constitute  the  crime  charged,  the  existence  of  intoxica- 
ting liquors  in  the  place  described  was  essential.  There 
can  be  no  question  that  the  claim  is  well  founded.  See 
State  V.  Tierney^  74  Iowa,  238,  and  cases  therein  cited. 
Counsel  for  the  state  concede  the  error,  but  contend 
that  it    was  not  prejudicial   for  two    reasons,    to- wit : 

(1)  The  fact  that  intoxicating  liquors  were  kept  in  the 
place  described  was  clearly  shown,  and  not  questioned; 

(2)  the  error  was  cured  by  other  parts  of  the  charge. 
No  issue  was  made  on  the  trial  as  to  the  fact  that 
defendant  kept  intoxicating  liquors  in  the  place 
described  in  the  indictment.  Officers  testified,  without 
contradiction,  that  they  found  such  liquor  there  during 
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the  time  covered  by  the  indictment,  and  defendant  tes- 
tified to  keeping  it.  Other  portions  of  the  charge 
tended  to  cure  the  omissions  in  the  second  paragraph, 
but  we  do  not  attach  much  weight  to  that  fact.  We 
should  not  deem  it  necessary  to  reverse  a  judgment  for 
the  omission  of  the  court  to  instruct  the  jury  that  they 
could  not  convict  unless  they  found  a  fact  which  was 
substantially  admitted  of  record.  In  our  opinion,  the 
error  in  question  was  without  prejudice. 

V.     The  eighth  paragraph  of  the  charge  was  as 
follows:  *  'With  reference  to  the  liquor  which  it  is  claimed 

was  taken  from  the  building  in  controversy, 

'  literidpEar.    you  are  instructed  that  the  finding  of  intoxi- 

f?3m  u°uo«  ^^*^^8  liquors,  except  in  the  possession  of 
lojjjd  on  one  legally  authorized  to  sell  the  same,  or 
except  in  a  private  dwelling  hoase,  is,  by 
an  act  of  the  general  assembly  which  took  effect  April 
9,  1886,  made  presumptive  evidence  that  such  liquors 
were  kept  for  illegal  sale.  And  as  there  is  no  proof  that, 
during  the  time  as  to  which  you  are  to  inquire,  the 
defendant  was  legally  authorized  to  make  sales  of  liquor, 
the  presumption  arises  that  the  liquors,  if  any,  that 
were  found  upon  the  premises  described  in  the  indict- 
ment were  kept  for  illegal  sale.  This  presumption, 
however,  is  not  conclusive,  but  may  be  rebutted  by  any 
testimony  which  shows  that  such  liquors  were  kept  for 
a  lawful  purpose."  Appellant  complains  of  this  instruc- 
tion on  the  ground  that,  it  having  been  admitted  that 
defendant  was  a  registered  pharmacist  during  the  time 
in  controversy,  it  thus  appeared  that  he  had  the  right 
to  keep  intoxicating  liquors  for  the  purpose  of  com- 
pounding medicine  and  filling  prescriptions.  Therefore 
there  could  be  no  presumption  that  he  kept  such  liquors 
for  an  unlawful  purpose.  The  instruction  was  author- 
ized by  section  8,  chapter  86,  Acts  Twenty-first  General 
Assembly.  As  applied  to  the  facts  in  this  case,  it 
required  modification  or  explanation,  and  that  is  found 
in  other  portions  of  the  charge.  The  j  ury  were  instructed 
in  the  ninth  and  tenth  paragraphs  of  the  charge  that,  as 
a  registered  pharmacist,  defendant  had  a  right  to  keep 
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intoxicating  liquors  needed  by  him  for  the  purpose  of 
niaking  tinctures,  compounds  and  prescriptions  in  his 
business,  and  to  keep  such  liquors  for  his  own  use. 
They  were  also  instructed  that  they  were  required  to 
determine  from  all  the  evidence  in  the  case  whether 
defendant  kept  intoxicating  liquors  for  an  illegal  pur- 
pose. We  are  of  the  opinion  that  the  eighth  paragraph 
of  the  charge,  construed  with  other  portions  of  it,  was 
not  erroneous.  It  permitted  defendant  to  rebut  the 
presumption  created  by  law  from  the  facts  stated,  by 
showing  that  he  was  a  registered  pharmacist,  and  such 
other  facts  as  might  be  relevant  and  competent. 

VI.     The    appellant    complains  of  a  part  of  the 
charge  which  instructed  the  jury  that  defendant  might 

"keep  such  an  amount  of  any  kind  of  liquors 

amouDt  of      as  are  necessary,  not  only  for  present  use, 
handasevi-    but  for  a  reasonable  time  in  the  fUture." 

denoe.  ,  -        i  . 

The  jury  were  further  instructed  as  follows: 
**In  arriving  at  your  conclusions,  *  *  *  you  should, 
so  far  as  can  be  gathered  from  the  testimony,  consider 
the  amount  and  kinds  of  intoxicating  liquors  kept  by 
the  defendant  in  the  place  in  question — if  any  are  shown 
to  have  been  kept  by  him — and  the  purpose  for  which 
the  same  were  used  by  the  defendant  in  his  pharmacy, 
for  the  necessities  of  compounding  medicines  and  tinct- 
ures only.'*  Appellant  complains  of  the  portion  of  the 
charge  first  quoted,  on  the  ground  that  it  is  not  the  law 
that  a  pharmacist  can  keep  on  hand  intoxicating  liquors 
only  for  present  use  and  for  a  reasonable  time  in  the 
future.  The  charge  must  be  considered  as  a  whole,  and 
as  applied  to  the  evidence  in  the  case.  It  was  contended 
on  the  part  of  the  state  that  the  stock  of  intoxicating 
liquors  kept  by  defendant  was  so  large  as  to  furnish 
some  ground  for  the  presumption  that  it  was  not  all 
designed  for  lawful  purposes.  Defendant  offered  evi- 
dence which  tended  to  show  that  he  had  on  hand,  at  the 
time  in  question,  no  larger  quantity  of  such  liquors  than 
a  reasonably  prudent  man  of  business  would  provide  for 
his  trade.  The  instruction  was  as  favorable  to  defend- 
ant as  to  plaintiff.     We  think  it  was  proper  for  the  jury 
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to  consider  the  quantity  ot  liquors  kept  by  defendant, 
in  connection  with  the  legitimate  demands  of  his  bus- 
iness, in  determining  whether  or  not  such  liquors  were 
kept  for  a  lawful  purpose.    State  v.  S/m/iAr,  74  Iowa.  651. 

VII.  Appellant  complains  of  a  part  of  the  charge 
which  instructed  the  jury  that  they  were  to  determine 

whether  intoxicating  liquors  were  kept  by 
time:  inetrao-  defendant  for  illegal  purposes  "during  the 

time  covered  by  the  indictment."  The  lan- 
guage quoted  was  erroneous,  and  we  so  held  on  the 
former  appeal.  The  error  was  without  prejudice  on  the 
last  trial,  however,  for  the  reason  that  during  the  exam- 
ination of  witnesses  counsel  for  defendant  asked  that 
the  state  be  required  to  confine  its  evidence  as  to  time 
to  the  period  either  before  or  after  April,  1886;  and  in 
response  to  that  request  counsel  for  the  state  waived  all 
claim  arf  to  matters  which  transpired  prior  to  April  8, 
1886,  and  for  the  further  reason  that  the  second  para- 
graph of  the  charge  limited  the  time  which  the  jury 
could  consider  to  that  between  the  eighth  day  of  June, 
1886,  and  the  twenty-first  day  of  June,  1887.  The  jury 
must  have  understood,  therefore,  that  ''the  time  covered 
by  the  indictment"  was  that  last  described. 

VIII.  Appellant  complains  of  rulings  of  the  court 
which  it  is  alleged  excluded  certain  competent  testimony 
8.  Appeal  •         wWch  would  have  bccu  given  by  witnesses 

vSwabie?*^  ^®"  Hiudmau  and  Ross.  After  the  ruling  as  to 
the  testimony  of  Hindman  was  made,  he 
was  recalled,  and  permitted  to  testify  fully  in  regard  to 
the  controverted  matter.  Ross  was  not  present  on  the 
last  trial,  and  his  testimony  was  submitted  in  the  form 
of  a  transcript  of  that  given  in  a  former  trial.  It  was  so 
submitted  by  agreement.  The  rulings  in  question  were 
made  on  the  former  trial,  and  not  on  the  last,  and  are 
not  properly  here  for  consideration. 

IX.  Appellant  contends  that  the  verdict  is  contrary 
to  the  evidence.  We  have  read  the  evidence  with  care, 
and  are  of  the  opinion  that  it  is  sufficient  to  sustain  the 
verdict.     The  judgment  of  the  district  court  is 

Affirmed. 
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Pearson  v.  Quist  et  al. 

1.  Sale :  dbuveby.  Where  a  farmer  sold  his  farm  and  his  personal 
property,  selling  a  team  to  hiB  wife,  who  rented  the  farm  of  the 
purchaser,  and  with  the  aid  of  her  son  cultivated  it,  while  the 
husband  engaged  in  other  business  and  ceased  to  have  any  control 
of  the  farm,  /le/d,  as  against  the  husband's  creditors,  that  there 
was  a  delivery  of  the  team. 

2.     :  EXEMPT  PBOPKRTT :  RIGHTS  OF  CREDITORS.    Creditors  have 

no  right  to  question  the  validity  of  a  sale  by  their  debtor  of 
exempt  property. 

3.      :    PAYMENT    WITH    OTHERS'    MONET:    RIOHTS   OP   CREDITORS. 

Creditors  cannot  attack  a  sale  of  property  made  by  their  debtor  on 
the  ground  that  the  money  used  in  paying  for  it  belonged  to  third 
parties. 

m 

Appeal  from    Page  District  Court. — Hon.  George 

Carson,  Judge. 

Filed,  January  23,  1890. 

TiiTS  is  an  action  of  replevin  for  two  mules,  a 
wagon  and  harness.  The  plaintiff  is  the  wife  of  Peter 
Pearson,  who  was  the  defendant  in  execution  on  a  judg- 
ment owned  by  the  defendant  Martin.  The  defendant 
Quist  was  a  constable,  and  he  levied  the  execution  on 
the  property  in  controversy.  The  plaintiff  claims  that 
she  was  the  owner  of  the  property  when  the  execution 
was  levied,  and  that  '*the  team,  wagon  and  harness 
were  the  only  property  of  the  kind  owned  by  either 
plaintiff  or  her  husband."  There  was  a  trial  by  jury, 
verdict  and  iudfi:ment  for  the  plaintiff,  and  defendants 
appeal. 

C.  S.  Keenan  and  O.  B,  Jennings^  for  appellants. 

J.  E.  Hill  and  James  McCahe^  for  appellee. 

KoTHROCK,  C.  J. — The  evidence  shows  in  a  general 
way  that  Peter  Pearson  was  a  farmer;  that  he  was  in 
debt  for  his  land,  and   was  compelled  to  sell  it  on 
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account  of  said  indebtedness.  He  also  sold  all  of  his 
teams,  except  that  in  controversy.  He  sold  the  mules, 
harness  and  wagon  to  his  wife.  She  rented  the  farm 
from  the  purchaser,  and,  with  the  assistance  of  her  son, 
carried  on  the  farming  business.  A  question  is  made 
whether  there  was  a  delivery  of  the  property  to 
the  plaintiff.  We  think  the  evidence  shows  that 
there  was  such  delivery.  The  husband  ceased  to  have 
any  control  of  the  farm.  He  quit  farming  as  a  busi- 
ness, and  went  into  the  *' stone  business  and  well 
business."  This  amounted  to  a  delivery.  The  prop- 
erty was  exempt  from  execution  as  long  as  it  was 
held  by  the  husband,  and  as  long  as  his  business 
was  that  of  a  farmer.  It  being  exempt  from  execution, 
he  had  the  right  to  sell  it  or  give  it  away,  and  his 
creditors  had  no  right  to  question  his  authority  to  do 
so.  Complaint  is  made  by  appellants  because  the 
consideration  paid  for  the  property  by  the  plaintiff  was 
not  all  her  own,  but  that  it  was  in  part  money  belonging 
to  her  children.  It  may  be  the  children  might  object 
to  a  wrongful  conversion  of  their  money,  but  that  is  a 
matter  of  no  concern  to  the  defendants.  We  think  we 
have  in  these  general  observations  disposed  of  every 
question  in  the  case  which  demands  consideration. 

Affirmed. 


Rebelsky  v.  The  Chicago  &  Northwestern  Railway 

Company. 

Bailroads:  injury  to  brakbhan:  contributory  negligence. 
Plaintiff  was  middle  brakeman  on  defendant's  freight  train.  He 
saw  a  car  in  bad  order  attached  to  the  rear  of  the  train  by  means 
of  a  chain,  and  knew  that  it  was  so  attached  because  the  draw-bar 
was  gone.  The  absence  of  the  draw-bar  permitted  the  bad-order 
car  to  come  so  near  to  the  car  to  which  it  was  attached  as  to  crush 
a  person  standing  between.  The  bad-order  car  afterwards  became 
detached  from  the  train,  and  plaintiff  went  back  to  assist  in 
attaching  it  again.    When  he  passed  the  rear  of  the  train  it  was 
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moving  slowly  forward,  and  the  bad-order  oar,  which  was  about 
fifteen  feet  from  the  train,  was  being  pushed  along  slowly  toward 
the  train  by  another  employe.  Plaintiff  took  hold  of  the  side  of 
this  car,  at  the  end  nearest  the  train,  and  helped  push  it  along. 
After  moving  along  a  few  steps,  he  went  between  the  bad -order 
car  and  the  train  to  adjust  the  chain,  and  very  soon  he  was  caught 
between  the  car  and  the  train,  which  meantime  had  come  to  a  stop, 
and  he  was  seriously  injured.  Held  that  plaintiff  was  himself 
guilty  of  negligence  contributing  to  the  injury,  and  that  he  could 
not  recover  of  the  defendant  on  account  thereof. 

Appeal  from  Clinton  District  Court. — Hon.  A,  How  at, 

Judge. 

Filed,  January  23,  1890. 

Action  to  recover  damages  for  a  personal  injury  to 
the  plaintiff,  alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant  in  the  operation  of  its  railroad, 
without  fault  or  negligence  on  thp  part  of  the  plaintiflf 
contributing  thereto.  The  case  being  on  trial  to  a  jury, 
and  the  plaintiff  having  introduced  all  his  evidence,  the 
defendant  moved  the  court  to  instruct  the  jury  to  find 
for  the  defendant,  which  motion  was  sustained,  and 
verdict  accordingly.  The  plaintiff  moved  for  a  new 
trial  on  the  grounds  that  the  court  erred  in  sustaining 
defendant's  motion,  and  so  instructing  the  jury,  which 
motion  for  new  trial  was  overruled,  and  judgment 
entered  against  plaintiff  on  the  verdict;  to  all  of  which 
plaintiff  excepted,  and  from  which  he  appeals,  assigning 
as  errors  the  sustaining  of  defendant's  motion  instruct- 
ing the  jury  to  find  for  defendant,  overruling  plaintiff's 
motion  for  a  new  trial,  and  entering  judgment  on  said 
verdict  in  favor  of  the  defendant. 

Walker  Bros,  and  Robert  T,  T.  Spence^  for  appellant. 
Hubbard  &  Dawley^  for  appellee. 

Given,  J. — I.  The  discussion  rests  entirely  upon 
the  action  of  the  court  in  sustaining  defendant's  motion, 
and  instructing  the  jury  to  find  for  the  defendant.  The 
grounds  of  the  motion  were  that  the  uncontradicted 
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evidence  shows  that  the  plaintiflE  was  guilty  of  negli- 
gence directly  contributing  to  his  injury;  that  h%  volun- 
tarily assumed  to  be  between  the  cars  when  he  did,  and 
at  his  own  risk;  and  that  there  is  no  evidence  that  the 
injury  was  caused  by  any  negligence  of  the  defendant, 
or  its  agents,  or  its  employes. 

The  facts  appearing  from  the  testimony  are  sub- 
stantially as  follows :  In  the  forenoon  of  March  31, 1888, 
freight  train  No.  18,  on  the  defendant's  line  of  road 
between  Belle  Plaine  and  Clinton,  arrived  at  the  station 
of  Stanwood,  on  its  way  east.  On  its  arrival  there, 
defendant's  agent  at  that  station  handed  the  conductor 
of  the  train  a  telegraphic  order  to  take  on  a  ''bad-order" 
car  and  haul  it  to  Clinton,  where  the  company  had 
repair-shops,  for  repairs.  The  plaintiflF,  Frederick  Reb- 
elsky,  who  was  middle  brakeman  on  this  train,  took 
this  order  in  duplicate  from  the  conductor,  who  told  him 
it  was  an  order  to  take  a  bad-order  car  to  Clinton,  and 
went  to  the  rear  of  the  train  to  give  one  of  the  copies  to 
the  rear  brakeman.  While  on  his  way  to  the  rear 
brakeman,  the  train  pulled  up,  preparatory  to  backing 
it  onto  the  sidetrack,  where  the  bad-order  car  was 
standing.  The  rear  brakeman  and  the  plaintiff  walked 
down  to  the  bad-order  car;  the  rear  brakeman  getting  a 
chain  with  which  to  chain  it  to  the  rear  end  of  the  way- 
car, — the  rear  car  of  the  train.  After  the  train  had 
backed  down  so  that  the  way-car  was  in  position  to  have 
the  bad-order  car  chained  up  to  it,  the  plaintiff  was  still 
there,  and  offered  to  help  the  rear  brakeman  pass  the 
chain  around  the  king-bolt  of  the  bad-order  car.  The 
rear  brakeman  said  to  him  :  "Never  mind.  I  will  fasten 
it  myself."  Then  the  plaintiff  took  the  other  copy  of 
the  order  to  the  head  of  the  train  and  gave  it  to  the 
engineer.  When  the  bad-order  car  was  secured  to  the 
way-car,  train  No.  18  proceeded  east,  and  arrived  at  the 
station  of  Lowden  about  noon.  On  the  way  from  Stan- 
wood  to  Lowden,  the  plajntiff  rode  on  top  of  about  the 
middle  car  in  the  train.  No.  18  had  orders  to  meet 
another  freight  train — No.  29,  west-bound — at  Lowden; 
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and,  on  coming  into  Lowden,  No.  18  came  in  on  the 
main  tr^ck  and  stopped  so  that  the  way-car  and  bad- 
order  car  did  not  clear  the  switch.  No.  29  was  standing 
on  the  no'rth  sidetrack,  ready  to  pull  west  as  soon  as 
the  track  was  clear.  When  No.  18  stopped,  the  plaintiff 
got  down  oflf  the  top  of  the  train,  and  got  into  the  way- 
freight  car,  which  was  about  in  the  middle  of  the  train, 
to  sort  out  the  way-freight  which  was  destined  for 
Lowden  station.  While  in  the  car.  No.  18  started  to 
pull  up  a  little, — probably  to  clear  the  switch  so  29 
could  get  out;  and,  a  moment  after  it  started,  the  plain- 
tiff heard  the  engine  of  No.  29  whistle  for  brakes.  He 
got  out  of  the  way-freight  car,  and  went  back  to  see 
what  was  the  matter,  and  saw  that  the  bad-order  car 
had  become  detached  from  the  way-car.  No.  18  was 
moving  at  a  very  slow  rate  of  speed  when  the  plaintiff 
passed  the  way-car  on  his  way  to  the  bad-order  car.  The 
grade  of  the  track  was  slightly  descending  from  the 
switch,  before  mentioned,  to  the  station.  Meanwhile  a 
brakeman  from  train  No.  29  had  gone  over  to  the  bad- 
order  car,  and  was  pushing  it  east,  toward  the  way-car 
of  No.  18,  at  a  slow  rate  of  speed,  which  was  unknown 
to  plaintiff,  and  of  which  no  warning  had  been  given. 
The  plaintiff  walked  towards  the  bad-order  car,  and, 
when  he  reached  the  east  end  of  it,  it  was  just  moving 
over  the  switch;  and,  when  plaintiff  passed  the  way-car 
of  No.  18,  the  bad-order  car  was  about  fifteen  feet  west 
of  the  way-car.  He  walked  along  the  north  side  of  the 
track  until  he  came  to  the  northeast  corner  of  the  bad- 
order  car.  He  then  faced  east,  and  helped  to  push  the 
car  along  toward  the  way- car  of  No.  18.  After  walking 
east  with  the  car  a  few  steps,  he  saw  the  chain  which 
connected  the  way-car  to  the  bad-order  car,  and  which 
had  been  put  onto  the  dead-woods  of  the  bad-order 
car  by  the  brakeman  of  No.  29  before  he  started  to 
push  the  car,  dropping  down  towards  the  ground.  With- 
out looking  to  see  how  far  distant  the  bad-order  car  was 
from  the  way- car  of  No.  18,  and  without  looking  to  see 
whether  No.  18  had  stopped  or  not,  he  stepped  in  front 
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of  the  bad-order  car  to  pick  up  the  chain,  fearing,  he 
says,  that  the  hook  in  the  end  of  the  chain  might  catch 
in  the  switch  rod,  and  stop  the  bad-order  car.  He  took 
two  or  three  side  steps  while  in  the  act  of  gathering  up 
the  chain;  and  just  as  he  rose  up,  with  the  chain  in  his 
hand,  he  was  caught  between  the  way-car  and  the  bad- 
order  car.  His  collar-bone  was  broken,  and  he  suffered 
the  other  injuries  complained  of  in  his  petition.  The 
only  defect  that  the  bad-order  car  had  was  the  absence 
of  a  draw-bar  from  its  then  east  end.  Plaintiff  knew 
that  there  was  some  defect  in  the  coupling  apparatus, 
but  did  not  know  its  exact  nature.  The  draw-bar  was 
entirely  gone,  and  this  was  apparent  at  the  slightest 
glance.  Plaintiff  did  not  look  to  see  what  the  nature 
of  the  defect  was,  though  when  he  stooped  down  to  pick 
up  the  chain  his  eyes  and  nose  were  within  six  inches  of 
the  defective  parts.  When  the  way-car  and  the  bad- 
order  car  came  together,  by  reason  of  the  absence  of  a 
draw-bar  from  the  bad-order  car,  the  draw-bar  of  the 
way-car  slipped  in  between  the  dead-woods  of  the  bad- 
order  car,  and  allowed  the  two  cars  to  come  so  close 
together  as  to  crush  the  plaintiff.  The  negligence 
charged  against  the  defendant  in  the  petition  is,  ''that 
said  defendant,  at  the  time  said  disabled  car  was 
attached,  failed  to  properly  attach  the  same,  and  was 
negligent  therein,  and  by  reason  thereof  said  car  became 
detached  at  Lowden;"  and  '*that  said  defendant  was 
negligent  in  hauling  said  disabled  car,  in  its  then  condi- 
tion, in  the  manner  it  did."  In  support  of  these  charges, 
appellant  contends  that  the  defendant  was  negligent  in 
ordering  a  bad-order  car  into  that  train;  that  it  was  neg- 
ligently and  insufficiently  attached;  that  defendant  was 
negligent  in  not  notifying  plaintiff  that  the  draw-bar 
was  gone,  and  in  not  giving  signals ;  that  the  car  was 
being  pushed,  and  that  the  train  was  about  to  be 
stopped.  Appellant  also  contends  that  it  was  his  duty 
to  go  in  and  attempt  to  take  up  the  chain  when  and  as 
he  did;  that  in  doing  so  he  had  a  right  to,  and  did, 
believe  that  the  draw-bar  was  so  in  place  that  it  would 
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not  be  extra  hazardous  to  do  so;  and  therefore  he  was 
not  guilty  of  negligence  contributing  to  his  injury. 

II.  To  enable  the  plaintiff  to  recover,  he  must  show 
that  the  defendant  was  guilty  of  negligence  in  one  or 
both  of  the  respects  charged  in  the  petition;  that  the 
negligence  charged,  of  which  the  defendant  was  guilty, 
was  the  proximate  cause  of  his  being  injured  to  his  dam- 
age; and  that  he  was  free  from  negligence  contributing  to 
such  injury.  "  If  the  facts  are  such  that  but  one  con- 
clusion can  reasonably  be  drawn  from  them,  it  is  the 
province  of  the  court  to  determine  that  conclusion. 
But,  if  different  minds  might  reasonably  reach  different 
conclusions  from  them,  the  parties  are  entitled  to  have 
the  question  determined  by  the  jury."  WhitseM  v. 
Railway  Co.y  67  Iowa,  159,  and  cases  therein  cited. 
There  being  no  counter  or  conflicting  testimony,  we  are 
to  take  that  introduced  as  true,  and  say  whether  differ- 
ent minds  might  reasonably  reach  different  conclusions 
therefrom.  That  the  defendant  might  haul  its  disabled 
car  from  where  it  was  to  the  shops  for  repairs  at  a 
proper  time,  and  in  a  proper  manner,  is  not  questioned; 
nor  is  it  questioned  but  that  it  was  proper  to  haul  it  in 
daytime,  and  in  a  freight  train.  The  draw-bar  being 
out,  a  chain  was  used  in  attaching  the  bad-order  car  to 
the  rear  of  the  train.  There  is  no  testimony  to  show 
that  it  should  have  been  attached  elsewhere  in  the  train, 
or  that  there  is  any  better  or  safer  appliance  known  for 
making  couplings  in  such  cases  than  a  chain  such  as 
was  used.  There  is  nothing  to  show  how  the  coupling 
was  made,  or  that  it  could  have  been  made  in  any  dif- 
ferent way.  The  fact  that  the  chain  came  loose  indicates 
that  the  attachment  was  not  perfect,  but  there  is  nothing 
to  show  that  it  could  have  been  more  so.  The  chain  was 
used  to  meet  an  emergency;  and,  for  aught  that  appears, 
it  was  the  best  known  appliance,  and  was  used  in  the 
best  known  way  to  meet  that  emergency.  The  defend- 
ant had  notified  the  plaintiff  that  it  was  a  bad-order  car. 
He  knew  that  a  chain  was  used  in  attaching  it,  and 
consequently  must  have  known  that  the  usual  appliance 
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for  coupling  was  out  of  order.  The  absence  of  the  draw- 
bar was  obvious,  and  with  his  attention  called  to  it,  as 
it  had  been,  by  the  order  and  the  use  of  the  chain,  could 
not  have  escaped  his  notice  when  he  went  in  to  pick  up 
the  chain,  if  he  had  exercised  the  slightest  care. 
Neither  the  engineer  of  this  train,  nor  the  man  that 
was  pushing  the  disabled  car,  had  any  reason  to  expect 
that  the  plaintiff  was  going  between  the  cars  when  and 
as  he  did,  and  therefore  had  no  reason  to  give  signals 
that  the  train  was  to  be  stopped,  or  that  the  bad-order 
car  was  being  pushed.  The  plaintiff  knew  the  bad- 
order  car  was  moving  towards  the  train,  and  that  the 
train  might  be  stopped  so  they  would  come  together. 
By  the  exercise  of  care  he  would  have  known  that  the 
train  had  stopped,  and  consequently  the  danger.  The 
only  reasonable  conclusion  that  can  be  drawn  from  this 
testimony  is  that  it  does  not  even  tend  to  show  that  the 
d-ef endant  was  negligent  in  either  of  the  respects  charged, 
and  fails  to  show  that  the  plaintiff  was  free  from  negli- 
gence on  his  part.     The  judgment  of  the  district  court  is 

AFFIRMED. 


Saab  v.  Finkin,  ^  ^ 

79     61 
^    .^  111    54.5 

Evidenoe :  conflict  :  what  constitutes  :  province  op  jury.    It  is   

not  essential  to  a  conflict  of  evidence  that  the  testimony  ehall  come  us  2T7 
from  opposing  sides;  but  if  the  statements  and  facts  in  evidence  ~ 
are  such  that  they  lead  the  mind  to  opposite  conclusions  as  tp  a 
particular  fact  in  issue,  then  there  is  a  conflict  of  evidence,  and 
its  reconciliation,  in  a  law  action,  is  the  peculiar  province  of  the 
jury,  or  of  the  trial  court,  where  the  trial  is  to  the  court  without 
a  jury,  and  this  court  will  not  interfere.  Accordingly,  where  a 
transfer  of  personal  property  from  father  to  son  had  the  effect  to 
defeat  the  father*s  creditors,  who  challenged  the  validity  of  the 
transfer,  and  the  testimony  of  the  members  of  the  family  was  all 
designed  to  sustain  it,  but  in  fact  showed  a  very  loose  transaction, 
which  might  be  consistent  with  an  honest  intention,  but  such  as  is 
often  engaged  in  between  members  of  a  family  to  defeat  creditors, 
held  that  there  was  a  conflict  of  evidence,  though  the  testimony 
was  not  contradicted. 
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Appeal    from   Mills    District    Court. — Hon.    H.    E. 

Deemer,  Judge. 

Filed,  January  23,  1890. 

The  issues  in  this  case  involve  the  ownership  of 
certain  personal  property  levied  upon  at  the  instance  of 
plaintiff,  as  the  creditor  of  John  Finkin.  Intervenor 
avers  that  he  owns  the  property,  and  asks  its  release 
from  the  levy.  Judgment  for  plaintiff,  and  intervenor 
appeals. 

Stone  &  OilUlland^  for  appellant. 
Flickinger  Bros,^  for  appellee. 

Granger,  J. — This  case  was  before  this  court  on  a 
former  appeal,  and  the  opinion  is  to  be  found  in  71 
Iowa,  at  page  425.  At  that  hearing  the  judgment  was 
reversed  because  of  an  erroneous  instruction.  At  the 
next  trial  the  cause  was  submitted  to  the  court,  without 
a  jury,  on  the  written  testimony  and  records  of  the 
former  trial,  by  stipulation.  The  only  error  assigned  is 
that  the  judgment  of  the  court  is  not  sustained  by  the 
evidence. 

The  rule  that,  in  a  law  action,  where  there  is  a  con- 
flict of  evidence  on  which  the  finding  of  the  court  or 
the  verdict  of  the  jury  rests,  we  cannot  interfere,  is  well 
settled,  and  we  do  not  understand  it  to  be  questioned 
in  this  case;  but  it  is  argued  that  there  is  no  eonflict. 
The  precise  question  is  as  to  the  fraudulent  transfer  of 
the  property  from  John  Finkin  to  the  intervenor,  his 
son.  The  facts  of  the  case  are  stated  in  the  opinion  on 
the  former  hearing,  and  it  is  unnecessary  to  restate 
them  here.  The  former  opinion,  in  considering  the 
validity  of  an  instruction  in  the  first  division,  deals  to 
some  extent  with  the  testimony  and  the  facts,  and, 
although  used  for  another  purpose,  shows  quite  clearly 
that  the  testimony  is  conflicting.  Many  other  facts 
and  circumstances  might  be  added,  among  which  are 
these :  That  the  sale  was  made  in  a  loose  and  unbusi- 
nesslike manner.     The  son  was  to  take  the  property  of 
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the  father,  and  pay  his  debts,  and  cancel  his  claim  for 
services  rendered.     These  services  were  rendered  under 
an  agreement,  as  stated  by  the  father,  to  this  effect  \  In 
1878,  when  the  son  became  of  age,  and  after  the  father 
and  mother  had  talked  over  the  matter  as  to  Thomas, 
the  father  says:     ''We  called  him  in,  and  asked  him  if 
he  would  work  any  longer  for  us,  or  on  what  terms. 
He  says :  *  Well,  I  will  work  for  you.'     *  Well,  on  what 
terms?    What  pay  will  you  have ? '     *Well,  just  what 
you  are  content  to  give  me, — what  you  want  to  do  for 
me.'     We  made  no  further  agreement  than  that  I  told 
him:     'If  you  work  for  us  until  you  go  to  keeping 
house,  I  will  make  it  right  with  you.     I  will  pay  you 
what  is  right.'    That  is  the  agreement  we  made.    Under 
this  agreement  he  worked  for  me — tended  the  farm, 
until  the  fall  of  1884."     At  the  time  of  this  agreement, 
as  stated  by  the  father,  the  amount  of  the  indebtedness 
to  be  paid  by  the  son  was  not  definitely  known.     It  was 
some  five  or  six  hundred  dollars,  but  did  not  include 
the  debt  of  the  plaintiff,  which  it  appears  grew  out  of 
signing  a  note  as  surety.     That  the  contracts  for  ser- 
vices to  be  rendered,  and  of  settlement,  were  such  as 
would  not  be  made  by  persons  of  ordinary  prudence, 
not  thus  related,  must  be  conceded.     It  was  a  transac- 
tion so  indefinite  and  loose  in  its  terms  as  to  be  well 
adapted  to  any  emergency  or  purpose  the  parties  might 
wish  to  use  it  for.     It  was  quite  readily  adjustable  to 
an  honest  or  a  dishonest    purpose.     We  believe  that 
many  such  family  transactions  take  place  entirely  free, 
from  fraudulent  taint.     Again,  we  know  that  many  are 
conceived  and  nurtured  in  fraud.     Hence,   where  the 
effect  is  to  leave  the  creditors  unpaid,  the  transaction  is 
viewed  with  suspicion.     It  is  true  there  are  no  witnesses 
to  contradict  the  intervenor  and  his  witnesses  as  to  the 
transaction,  for  it  transpired  entirely  in  the  family;  and 
there  is  much  evidence,  not  recited  in  this  opinion,  very 
favorable  to  the  intervenor,  and  on  which  a  finding 
might  have  been  based  for  him.     But  that  does  not 
show  that  there  is  no  conflict  of  evidence.    It  is  not 
essential  to  a  conflict  of  evidence  that  the  testimony 
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shall  come  from  opposing  sides;  but  if  the  statements 
and  facts  in  evidence  are  such  that  they  tend  to  lead 
the  mind  of  the  court  to  opposite  conclusions  as  to  a 
particular  fact  or  issue,  then  there  is  a  conflict  of  evi- 
dence, and  its  reconciliation,  in  a  law  action,  is  the 
peculiar  province  of  the  nisi  prius  court.  We  believe, 
without  doubt,  there  is  a  conflict  of  evidence  in  this 
case,  and  that  it  is  of  a  character  that  we  cannot  hold 
that  the  finding  of  the  court  below  was  a  result  of  pas- 
sion or  prejudice.  Under  such  circumstances,  we  cannot 
reverse  the  judgment,  and  it  is  Affirmed. 


JL  2411  Miller  v.  Murfield  et  al. 

79      64 

j^^^   ^         1.     Deed :  undue  influence.    The  evidence  in  this  case  (see  opinion) 

shows  that  an  aged  and  infirm  woman,  whose  death  was  expected 
soon  to  occur,  for  no  consideration  except  love  and  affection,  made 
a  deed  of  all  her  land  to  her  children,  exclusive  of  plaintiff,  who 
was  a  daughter;  that  she  had  expressed  a  desire  to  make  some 
provision  for  plaintiff,  but  was  overborne  by  the  influence  of  some 
of  the  defendants,  in  whose  care  she  was,  and  who  were  at  enmity 
with  plaintiff's  husband;  that  the  deed  had  been  prepared  by  some 
interested  person  a  week  or  more  before  it  was  executed,  but  had 
never  been  read  to  or  by  the  grantor,  and  that  she  executed  it  to 
avoid  further  trouble,  without  knowing  its  full  contents.  Held 
that  it  was  properly  set  aside  as  being  procured  by  fraud  and  undue 
'nfluence. 

2.  :  NO  DEUVERY.  A  deed  of  land  by  a  father  to  a  son,  exe- 
cuted on  the  same  date  as  the  father's  will,  and  enclosed  in  the 
same  envelope  as  the  will,  and  never  discovered,  nor  known  to  the 
son,  until  after  the  father's  death, — ^the  son,  in  the  meantime, 
leasing  and  paying  rent  on  the  very  land  described  in  the  deed, 
was  of  no  effect  as  a  deed,  because  never  delivered. 

Appeal  from   Jone&    District    Court. — Hon.    J.    H. 

Preston,  Judge. 

Filed,  January  23,  1990. 

Action  in  equity  for  the  partition  of  real  estate. 
There  was  a  trial  by  the  court,  and  a  decree  for  the 
plaintiff.     The  defendants  appeal. 

Sheean  &  McCarn,  for  appellants. 
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/.    W.  Jamison  and  Remley  &  Ercanhrack    for 

appellee. 

• 

Robinson,  J. — The  land  in  controversy  was  for- 
merly owned  by  J.  S.  Murfield,  who  died  testate  on  the 
twelfth  day  of  October,  1886.  By  his  will  he  devised 
to  his  wife,  Elizabeth  A.  Murfield,  all  the  land  in  certain 
sections  numbered  14  and  16,  and  to  their  five  sons  and 
to  two  daughters,  all  of  whom  are  parties  defendant, 
the  remainder  of  his  land.  By  a  codicil  it  was  provided 
that  after  the  death  of  Elizabeth  all  the  property  left  to 
her  should  be  equally  divided  between  the  sons  and 
daughters  aforesaid.  Elizabeth  died  intestate  on  the 
twenty-ninth  day  of  April,  1887.  The  plaintiff  is  a 
daughter  of  decedents,  and  claims  to  be  the  owner  of  an 
undivided  one- eighth  of  the  land  devised  by  her  father 
to  her  mother,  and  of  an  undivided  one-twenty-fourth 
of  certain  other  lands,  which  her  father  owned  at  death, 
and  claims  that  defendants  own  all  other  interests  in 
the  land  in  question.  Plaintiff  asks  that  her  shares  as 
aforesaid  be  confirmed,  and  that  partition  thereof  be 
made.  One  of  the  defendants,  Mary  L.  Holden,  does 
not  answer.  The  other  defendants  deny  that  the  mother 
died  seized  of  any  land  whatever.  They  claim  that  on 
the  twenty-second  day  of  April,  1886,  J.  S.  Murfield 
and  Elizabeth  A.  conveyed  to  defendant  John  B. 
Murfield  a  part  of  the  land  in  dispute;  that  the  will  of 
J.  S.  Murfield  limited  the  interest  in  land  devised  to  his 
wife  to  a  life-estate;  that  all  his  interest  in  real  estate 
not  given  to  his  wife  was  devised  to  defendants;  and 
that  on  the  twenty-second  day  of  January,  1887, 
Elizabeth  conveyed  all  her  interest  in  the  land  in  con- 
troversy to  defendants.  Plaintiff  denies  the  delivery  of 
the  alleged  deed  to  John  B.  Murfield,  and  alleges  that 
the  deed  of  January  22,  1887,  was  procured  by  fraud 
and  undue  influence,  and  that  it  should  be  set  aside. 
The  district  court  found  that  plaintiff  was  entitled  to 
the  interests  claimed  by  her,  and  decreed  a  partition  of 
the  premises  in  dispute. 

Vol,  79—5 
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L    The  matter  first  discussed  by  counsel  for  appel- 
lants is  the  validity  of  the  deed  executed  by  Elizabeth 
1.  Deed  :  undue  Murfield  on  the  twenty -second  day  of  Jan- 
influence.       ^^^^^  jgg^     jj  jg  claimed,   and  we  think 

justly,  that  it  was  the  desire  of  J.  S.  Murfield,  as 
indicated  by  his  will,  not  to  leave  to  plaintiff  any 
interest  in  his  real  estat^.  The  will,  as  first  drawn, 
bequeathed  to  her  three  hundred  dollars,  but  the 
codicil  revoked  that  bequest,  and  provided  that  she 
should  have  the  interest  on  that  sum  until  her  two 
oldest  children  should  become  eighteen  years  of  age, 
when  the  sum  should  be  paid  to  such  children.  The 
deed  of  Elizabeth  to  defendants  recites  that  it  is  for  the 
consideration  of  love  and  affection,  and  for  the  puri)ose 
of  carrying  out  the  wishes  of  the  grantors  deceased 
husband.  It  conveys  by  quitclaim  all  the  interest  of 
the  grantor  in  the  estate  of  her  late  husband,  excepting 
that  which  she  acquired  by  his  will.  The  closing  para- 
graph of  the  deed  is  as  follows :  **And  this  conveyance 
is  made  also  to  give  full  effect  to  said  will,  and  so  that 
the  entire  estate  of  said  deceased  will  be  disposed  of 
according  to  the  provisions  of  said  will  when  the  same 
is  admitted  to  probate."  It  was  dated  January  15, 
1887.  When  the  deed  was  executed,  Elizabeth  was 
living  with  her  son  John.  Her  health  had  been  poor 
since  the  death  of  her  husband.  On  the  day  the  deed 
was  signed  her  condition  was  so  alarming  that  some  of 
her  children,  who  were  at  a  distance,  in  other  parts  of 
the  state,  were  sent  for,  and  a  justice  of  the  peace  was 
called  in  during  the  forenoon,  and  the  deed  was  pro- 
duced, signed  by  the  grantor,  without  reading,  and  her 
acknowledgment  taken  by  the  justice.  Before  signing 
it  she  asked  if  there  was  any  way  she  "could  fix  it  so 
Hattie  could  have  a  little  something,  if  she  needed  it." 
The  justice  said  that  he  did  not  know.  Defendant 
Charles  Murfield  was  present.  He  was  the  executor  of 
his  father^ s  estate,  and  evidently  had  much  influence 
with  his  mother.  After  the  justice  answered  his  mother, 
he  spoke,  and  said  that  he  "didn't  want  any  more  sales; 
that  he  wanted  it  to  stand  as  his  father  had  it."     Hip 
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mother  then  said  she  did  not  want  any  more  trouble,  and 
signed  the  deed.  It  is  shown  that  there  was  much  ill 
feeling  on  the  part  of  some  of  the  defendants,  especially 
the  brothers,  towards  the  husband  of  plaintiff.  Charles 
had  been  especially  bitter  towards  him.  Less  than 
three  weeks  before  the  deed  was  executed,  the  plaintiff 
and  her  husband  had  visited  the  mother.  Charles  was 
present,  and  used  harsh  language  towards  the  husband, 
in  effect,  ordering  him  away.  The  mother  interfered  in 
behalf  of  Miller.  Other  facts  are  shown,  which  indicate 
that  some  of  the  defendants,  and  especially  Charles, 
were  active  in  trying  to  prevent  plaintiff  from  receiving 
a  share  of  her  mother's  estate.  It  appears  quite  clearly 
that  the  mother  desired  to  make  some  provision  for 
plaintiff,  but  that  she  was  induced  to  yield  to  the 
desires  of  Charles  and  others,  to  avoid  trouble,  and  her 
condition  at  the  time  was  so  feeble  that  she  was  easily 
!  influenced.    It  is  said  that  the  recitations  in  the  deed 

I  show  that  it  was  the  mother's  desire  and  intent  to  carry 

into  effect  the  wishes  of  her  late  husband,  and  that 
other  circumstances  and  declarations  of  the  mother, 
made  at  a  subsequent  date,  corroborate  the  recitals  of 
the  deed.  But  when  the  deed  was  executed,  and  from 
that  time  until  her  death,  she  was  constantly  subjected 
to  influences  adverse  to  giving  to  plaintiff  any  property, 
on  account  of  hostility  to  her  husband.  It  does  not 
appear  that  she  knew  the  full  contents  of  the  deed,  for 
it  was  not  read  to,  nor  by,  her,  so  far  as  is  shown,  while 
there  is  evidence  that  it  was  not  so  read,  and  it  seems  to 
have  been  prepared  by  some  interested  person  at  least  a 
week  before.  We  think  the  claim  of  appellant,  that 
the  deed  was  obtained  by  fraud  and  undue  influence  on 
the  part  of  defendants,  is  sustained,  and  that  it  was 
rightly  set  aside  by  the  court  below.  We  do  not  find 
that  all  the  defendants  are  equally  culpable,  but  the 
improper  influences  exerted  by  some  will  necessarily 
bar  all  from  deriving  anything  from  the  deed. 

II.     It  is  urged  that  the  deed  of  April  22,   1886, 
from  J.  S.  Murfleld,  operated  to  convey  title  to  a  part 
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2. :  no  deUT-  of  the  lands  in  controversy.    There  is  no 

^^'  evidence  that  the  deed  was  ever  delivered. 

It  appears  to  have  been  in  due  form,  and  to  have  been 
properly  signed  and  acknowledged.  It  bears  the  same 
date  as  the  will  of  J.  S.  Murfield,  and  was  found  with 
it,  in  the  same  envelope,  after  his  death.  It  does  not 
appear  that  the  grantee  knew  of  the  existence  of  the 
deed  until  after  the  death  of  his  father,  while  it  is 
shown  that  he  had  rented  the  farm  and  was  a  tenant 
after  the  date  of  the  deed,  and  that  he  paid  rent  to  the 
estate.  It  is  evident  that  the  deed  was  never  delivered, 
so  far  as  is  shown,  and  that  no  title  passed  thereby. 
Otto  V.  Doty,  61  Iowa,  26. 

III.  The  pleadings  raise  an  issue  as  to  the  effect  of 
the  limitations  attempted  in  the  codicil  of  the  will 
of  J.  S.  Murfield,  on  the  interest  in  real  estate  devised 
to  Elizabeth,  in  that  part  of  the  will  first  executed,  but, 
since  nothing  is  claimed  under  it  in  argument  for  appel- 
lants, we  will  not  further  consider  it.  We  are  satisfied 
with  the  decree  of  the  district  court,  and  it  is  therefore 

Affirmed. 


Edgerton  v.  Edgerton. 

Divorce :  inhuman  treatment  :  Evn>ENCB.  In  an  action  by  a  wife 
for  a  divorce  on  the  ground  of  inhuman  treatment,  where  the 
evidence  showed  many  unseemly  contentions  between  the  parties, 
and  that  they  were  both  more  or  less  in  fault,  but  feU  far  short  of 
showing  such  inhuman  treatment  as  to  endanger  plaintiff's  life, 
held  that  a  divorce  was  properly  denied. 

Appeal  from    Warren   District  Court. — Hon.   J.   H. 

Henderson,  Judge. 

Filed,  January  24,  1890. 

Action  for  divorce  and  alimony  upon  the  alleged 
ground  of  inhuman  treatment  endangering  life.  The 
case  was  tried  to  the  court,  and,  after  hearing  all  the 
testimony  offered  on  behalf  of  the  plaintiff,  and  the 
testimony  of  the  defendant  in  his  own  behalf,  the  court 
declined  to  hear  further  testimony  on  the  part  of  the 
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defendant,  and  decreed  that  the  bill  of  the  plaintiff  be 
dismissed;  that  the  plaintiff  pay  a  designated  part  of 
the  costs;  and  that  the  defendant  pay  the  balance.  The 
plaintiff  appeals. 

H.  McNeil^  tor  appellant. 

McOarry  &  Brown  and  W.  F.  Powell,  for  appellee. 

Given,  J. — These  parties  were  married  in  April, 
1884,  she  being  then  twenty-six  years  of  age,  and  he 
forty-four.  They  lived  together  as  husband  and  wife 
until  April,  1887,  when  she  left  his  home.  Unseemly 
contentions  and  disputes  arose  between  them  early  in 
their  married  life,  and  continued  to  disturb  their  peace 
and  comfort  as  long  as  they  remained  together.  The 
cause  of  contention  that  led  to  the  most  serious-  differ- 
ences was  as  to  the  proper  manner  of  caring  for  their 
infant  child.  Each,  with  but  little,  if  any,  corrobora- 
tion, and  generally  with  direct  contradiction,  accused  the 
other  of  many  improper  acts,  and  each  testifies  to  having 
been  threatened  with  violence  from  the  other.  The 
nature  and  causes  of  their  contentions  are  very  appro- 
priately summed  up  by  the  appellant  in  her  testimony, 
when,  in  response  to  questions  by  the  court,  she  stated : 
^^  I  suppose  we  are  both  to  blame  in  these  little  spats 
and  quarrels.  I  don^t  say  as  I  was  to  blame,  and  don't 
say  as  h,e  was  all  to  blame,  of  course;  no,  sir.  I  would 
not  say  that;  I  don't  want  to  tell  a  story  if  I  know  it." 
The  testimony  fully  supports  this  statement  that  both 
were  to  blame,  but  it  falls  very  far  short  of  sustaining 
the  charge  of  inhuman  treatment  endangering  life.  The 
decree  of  the  district  court  is  Affibmed. 


Irwin  v.  Burdick. 

Tax  Sale  and  Deed :  notiob  to  kedbbm  :  person  to  whom  land  is 
TAXED.  Where  land  sold  for  taxes  is  taxed  to  an  unknown  owner 
when  the  notice  to  redeem,  required  by  section  894  of  the  Code, 
should  be  given,  no  notice  is  required.  (See  opinion  for  citations.) 
And  where,  at  the  time  for  giving  such  notice,  the  land  was  taxed 
to  an  unknown  owner,  but  the  holder  of  the  tax-sale  certificate 
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had  x>aid  the  taxes,  and  the  treasurer,  after  his  castom,  had 
entered  his  name  opposite  the  description  of  the  land  in  the  tax 
list,  in  the  column  of  owners'  names,  this  did  not  amount  to  a  tax- 
ation of  the  land  to  him,  and  he  was  not  required  to  serve  notice 
upon  himself  of  the  expiration  of  the  time  for  redemption,  in  order 
to  make  valid  his  tax  deed  for  the  land. 

Appeal  from  OBrien  District  Court. — Hon.  Scott  M. 

Ladd,  Judge. 

Filed,  January  24,  1890.  * 

Action  to  quiet  title  to  certain  lands  in  O'Brien 
county.    Judgment  for  defendant,  and  plaintiff  appeals. 

H.  E.  Long^  for  appellant. 

Warren  Walker^  for  appellee. 

Granger,  J. — The  premises  in  controversy  are  the 
southeast  quarter  of  the  southwest  quarter  of  section 
5,  in  township  97  north,  of  range  40  west,  in  O'Brien 
county.  The  stipulated  facts  show  the  plaintiff  to  have 
been  the  fee-title  owner  of  the  land,  and  that  the  title 
should  be  quieted  in  him,  unless  he  has  been  divested  of 
it  by  a  tax-title  deed  to  the  grantors  of  the  defendant. 
The  record  evidences  two  sales  of  the  land  for  taxes, 
the  first  being  December  22,  1867,  for  the  taxes  of  1868 
and  1859;  and  the  second  on  the  fifth  day  of  October, 
1874,  for  the  taxes  of  1872  and  1873.  By  mesne  jconvey- 
ances  the  defendant  is  the  owner  of  the  title  resulting 
from  either  sale;  and,  if  either  tax  deed  is  valid,  his 
title  is  ficood.  With  our  view  of  the  case,  it  is  only 
necessary  to  consider  the  validity  of  the  deed  resulting 
from  the  sale  of  October  5,  1874. 

In  argument  but  a  single  objection  is  made  to  the 
validity  of  this  deed;  and  that  objection  goes  to  the 
question  of  a  proper  notice  under  the  provisions  of 
section  894  of  the  Code,  being  that  required  for  the 
expiration  of  the  time  for  redemption.  The  section 
provides  that  before  a  tax  deed  shall  issue  the  holder  of 
the  tax-sale  certificate  shall  cause  a  notice  to  be  served 
upon  the  person  in  whose  name  the  land  is  taxed  of  the 
time  when  the  right  of  redemption  will  expire.     It  has 
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been  held,  and  is  the  law,  that  when  land  is  taxed 
to  an  nnknown  owner  no  notice  is  required  under  the 
provisions  of  the  section  cited.  Walker  v.  Town-Lot 
Co.^  65  Iowa,  663;  Fuller  «.  Armstrong^  53  Iowa,  683; 
Tattle  V.  Oriffin^  64  Iowa,  455;  Parker  v.  Cochran^  64 
Iowa,  757.  In  this  case,  on  the  fifth  of  October,  1874, 
the  tax-sale  certificate  was  held  by,  and  the  tax  deed 
issued  to,  one  James  H.  Easton,  and  it  is  appellant's 
contention  that  the  notice  referred  to  should  have  been 
served  on  James  H.  Easton;  and  hence  we  might  be  con- 
fronted with  the  novel  question,  if  the  law  contemplates 
that  a  party  shall  cause  a  notice  to  be  served  upon  him- 
self. In  fact,  it  is  the  precise  point  urged  and  resisted 
in  this  case;  and  appellant  is  supported  in  his  position 
by  the  case  of  Slyfield  v.  Healy^  32  Fed.  Rep.  2.  With- 
out, by  this  reference,  committing  ourselves  to  any  view 
of  that  question,  we  think  this  case  may  be  disposed  of 
on  a  different  theory  as  to  the  facts. 

Appellant  ba^es  his  claim  that  the  notice  should 
have  been  served  on  Easton  on  the  assumption  that  the 
land  was  taxed  to  him.  In  this,  we  think,  he  is  mis- 
taken as  to  the  facts;  and,  for  its  determination,  let  us 
look  to  the  record.  The  facts  are  all  by  stipulation, 
and  the  thirteenth  is  as  follows :  "  (13)  That  said  real 
estate  always  had  been  wild  and  unoccupied  prairie 
land,  in  the  actual  possession  of  no  one,  up  to  the  time 
possession  was  so  taken  by  said  Anna  Dakin;  and  that 
the  same  was  assessed  by  the  assessor  to  ''unknown 
owners"  for  the  years  up  to  the  time  that  defendant 
took  actual  possession  thereof,  and  was  not  otherwise 
taxed  except  as  herein  stated."  The  statement  making 
the  exception  referred  to  at  the  close  of  the  stipulation 
is  stipulation  number  9,  in  the  following  words:  "(9) 
That  the  tax  lists  for  the  years  1874,  1876  and  1876  were 
then  in  the  hands  of  the  treasurer,  and  showed,  in  the 
columns  marked  ^  Names  of  owners,'  the  name  of 
James  H.  Easton  marked  therein  opposite  the  tract  of 
land  in  controversy;  that  the  treasurer  will  testify  that 
when  he  received  the  tax  lists  no  name  was  written 
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therein,  bat,  when  said  tax  was  paid,  he,  in  accordance 
with  his  custom,  marked  the  name  of  James  H.  Easton 
therein,  and  so,  and  not  otherwise,  said  name  was  made 
to  appear  in  said  tax  lists  of  1874,  1876  and  1876,  when 
said  notice  was  given;  and  that  at  said  time  said  tax  list 
for  1877  was  blank.  And  plaintiff  has  no  evidence  to 
dispute  the  foregoing,  but  objects  to  it  as  immaterial." 
Stipulation  number  8  is  as  follows:  "(8)  That  the 
tax  list  for  the  year  1877,  under  heading  of  '  Names  of 
owners,'  was  at  that  time  blank."  What  is  the  legiti- 
mate inference,  from  this  record,  as  to  the  land  being 
taxed  to  Easton  ?  The  parties,  while  not  in  terms 
stipulating  one  fact,  have  stipulated  the  evidence  from 
which  such  fact  alone  can  be  found;  and  in  an  equity 
cause  it  is  proper  for  us  to  find  the  fact.  With  the  fact 
established,  as  in  effect  testified  to  by  the  treasurer,  it 
is  conclusive  that  the  land  was  not  taxed  to  Easton. 
The  lands  were  each  year  taxed  to  "  unknown  owners," 
and  at  the  time  of  the  payment  of  taxes  the  name  of 
Easton  was  placed  in  the  column  of  names  merely  as 
a  result  of  a  custom  of  the  treasurer.  To  necessitate 
the  notice,  the  lands  must  have  been  taxed  to  Easton, 
and  not  because,  after  the  tax  was  paid,  his  name  was 
placed  in  the  column  for  convenience.  With  the  facts 
thus  found,  we  do  not  understand  that  there  is,  or 
could  well  be,  a  controversy  as  to  the  legal  stattis  of 
the  case.    The  judgment  of  the  district  court  is 

Affirmed 


Ibwin  v.  Dakin. 

Tax  Sale  and  Deed :  notice  to  redeem  :  person  to  whou  land  is 
TAXED.    Invin  v,  Burdick,  ante,  p.  69,  foUowed. 

Appeal  from  (y  Br  ten  District  Court — Hon.  Soott  M. 

Ladd,  Judge. 

Piled,  January  24,  1890. 
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Action  to  quiet  title.  Judgment  for  defendant,  and 
the  plaintiff  appeals. 

H.  E.  LonQy  for  appellant. 

Warren  Walker^  for  appellee. 

Gbanger,  J. — This  cause  was  submitted  with  and 
upon  the  record  in  the  case  of  Irwin  v.  Burdick^  ante^ 
p.  69,  and,  following  the  conclusions  announced  in  that 
case,  the  judgment  in  this  is  Affibmed. 


Shoet  v.  The  Chicago,   Milwaukee  and  St.  Paul 

Railway  Company. 


1. 


Appeal:  snx  of  exoeptionb  filed  too  latb.  Where  sixty 
days  were  allowed  defendant  within  which  to  file  a  bill  of  excep- 
tions, but  none  was  filed  until  long  after  the  expiration  of  that 
time,  when  one  was  filed  by  leave  of  court,  and  when  a  certified 
record  of  the  evidence  was  also  for  the  first  time  filed,  hM.  that  a 
motion  to  dismiss  the  appeal  should  be  sustained,  at  least  so  far  as 
to  strike  from  the  record  what  purports  to  be  the  evidence. 
(Compare  Deering  v,  Irving,  76  Iowa,  519.) 


2. 


:  INSTRUCTIONS  :    EVIDKNCB    WANTING  :    PEESUMPTION.     This 

court  will  presume  that  an  instruction  given  by  the  trial  court  was 
justified  by  the  evidence,  where  the  evidence  is  stricken  from  the 
record. 

Appeal  from   Pottawattamie  District    Court. — Hon. 

George  Carson,  Judge, 

Filed,  January  24,  1890. 

The  plaintiff  claims  to  be  the  owner  of  a  lot  in  the 
city  of  Council  Bluffs:  and  she  brought  this  action 
against  the  defendant  to  recover  the  damages  which  she 
alleges  she  sustained  by  reason  of  the  laying  down  of 
railroad  tracks  partly  on  the  street  adjacent  to  said  lot, 
and  partly  upon  said  lot.  The  defendant  answered  the 
petition  by  a  general  denial.  There  was  a  trial  by  jury, 
which  resulted  in  a  verdict  and  judgment  for  the  plain- 
tiff for  one  hundred  dollars.     Defendant  appeals. 
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Wright^  Baldwin  &  Haldane^  for  appellant. 

2).  C.  Bloomer  and  FUcJcinger  Bros.,  for  appellee. 

RoTHROCK,  C.  J. — T.  It  appears  from  what  is 
claimed  to  be  an  abstract  of  the  record  that  the  case 

was  tried  upon  the  oral  testimony  of  wit- 
*  of  exceptiong   nesscs,  and  a  claim  of  defendant  that  it  was 

authorized  to  do  the  acts  complained  of  by 
virtue  of  a  written  contract  made  between  the  defend- 
ant and  the  Kansas  City,  St.  Joseph  and  Council  Bluflfs 
Railroad  Company.  The  judgment  appealed  from  was 
rendered  on  the  thirtieth  day  of  June,  1888;  and  the 
judgment  entry  contained  the  following  clause:  "The 
defendant  is  to  have  sixty  days  in  which  to  file  a  bill  of 
exceptions  herein."  No  bill  of  exceptions  was  filed 
within  the  sixty  days,  and  no  action  was  taken  by 
defendant  during  that  time  for  an  extension  of  the 
time  within  which  to  file  exceptions. 

The  plaintiflf  moves  to  dismiss  the  appeal  because 
of  the  failure  to  perfect  the  record  within  the  time  fixed 
by  the  court.  In  resistance  of  this  motion  it  is  made  to 
appear  that  on  the  first  day  of  October,  1888,  the 
defendant  filed  a  motion  in  the  court  below  for  leave  to 
file  a  bill  of  exceptions  as  of  the  twenty-eighth  day  of 
August,  1888.  The  motion  was  heard;  and  on  the 
thirteenth  day  of  April,  1889,  the  court  sustained  the 
same  so  far  as  to  allow  the  defendant  to  file  the  bill  of 
exceptions  as  of  that  date,  and  the  motion  was  other- 
wise overruled.  On  the  same  day  the  defendant  tiled 
in  open  court  a  duly-certified  record  of  the  evidence. 
It  may  be  conceded  that  if  this  certified  record  had 
been  filed  within  the  time  fixed  by  the  court  it  would 
have  been  sufficient  as  a  bill  of  exceptions.  But  it  was 
not  filed  within  sixty  days  from  the  date  of  the  judg- 
ment, nor  until  more  than  seven  months  after  the  time 
fixed  by  order  of  the  court;  and  the  court  refused  to 
make  a  nunc  pro  tunc  order  in  the  premises.  Whether 
it  is  allowable  to  permit  the  time  fixed  for  filing  the  bill 
to  expire  and  then  to  obtain  a  nunc  pro  tunc  order 
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upon  a  motion  for  that  purpose^  we  need  not  determine 
in  this  case,  because  no  such  order  was  made  by  the 
court  below.  The  motion  to  dismiss  must  be  sustained, 
60  far  at  least  as  to  strike  wh  at  purports  to  be  the  evi- 
dence from  the  record.  See  Deering  v.  Irmng^  76 
Iowa,  619. 

II.    It   is  claimed,  however,    that   the  judgment 

should  be  reversed  for  error  in  the  instructions  given  by 

,  ,        the  court  to  the  jury.     The  instructions  are 

tionBieTt.      claimed  to   be  inconsistent  and  contradic- 

oenoe  want- 

tion  P"*^™^  tory.  Whether  they  are  vulnerable  to  the 
objection,  when  considered  in  connection 
with  what  is  claimed  to  be  the  evidence  in  the  case,  we 
cannot  determine.  The  court  instructed  the  jury  that 
the  defendant  would  be  liable  even  if  it  obtained  a  lease 
from  the  Kansas  City  Company.  We  cannot  determine 
the  correctness  of  this  instruction.  It  involves  a  con- 
struction of  the  lease  referred  to,  and  we  will  presume 
that  it  was  properly  construed  by  the  court.  We  think 
the  jude:ment  must  be  Affirmed. 


The  State  v.  Grossheim. 

Criminal  Law :  trial  bt  jury  of  ei^ven  :  consent  :  leqality. 
Where,  after  a  trial  for.a  felony  has  begun  to  a  jury  of  twelve  men, 
one  of  them  becomes  sick,  the  defendant  may,  with  the  consent  of 
the  state  and  the  court,  waive  a  jury  of  twelve  men,  and  agree 
that  the  trial  shaU  proceed  with  the  eleven  jurors,  and  that  their 
verdict  shaU  "  be  as  valid  and  binding  as  though  rendered  by  a 
full  jury,'*  and  a  verdict -of  guilty  and  judgment  thereon  cannot 
afterwards  be  questioned  on  the  ground  that  the  jury  was  not  f  ulL 
{State  v.  Kaufman,  51  Iowa,  678,  foUoioed.) 

Bape :  assault  with  intent  :  corroboration  of  prosecutrix. 
The  provision  of  section  4560  of  the  Code,  that  a  defendant  cannot  be 
convicted  of  rape  upon  the  testimony  of  the  prosecutrix  alone, 
unless  corroborated  by  other  testimony  tending  to  connect  him 
with  the  commission  of  the  offense,  does  not  apply  to  the  crime  of 
assault  with  intent  to  commit  rape.  (Ck>mpare  Rogers  v.  Winch, 
76  Iowa,  546.) 
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S.     :  :  CONSENT :'  agb   op  fbmalr.    Under   the  law,  a 

female  under  the  age  of  thirteen  years  is  not  competent  to  consent 
to  sexual  intercourse,  nor  can  she  consent  to  an  assault  for  that 
purpose.  (See  opinion  for  citations.)  Accordingly,  in  a  prosecu- 
tion for  attempting  to  rape  a  girl  of  eleven  years,  hdd  that  the 
court  properly  refused  to  instruct  that  "an  attempt  to  have 
sexual  intercourse  with  a  female,  whether  under  or  over  the  age  of 
consent  as  fixed  by  law,  when  made  with  the  consent  of  such 
female,  and  unaccompanied  by  violence,  does  not  include  an 
assault." 


4.     : :  PRESUMPTION  FROM  ACTS :  INSTRUCTION.    In  such 

case  the  court  instructed  :  If  you  find  from  the  evidence  that  the 
defendant  took  hold  of  the  prosecutrix,  and  that  he  disarranged 
or  removed  her  clothing  so  as  to  expose  her  x)erson,  and  also 
opened  his  own  clothes  and  exposed  his  private  parts,  and  then, 
while  he  was  lying  down,  he  drew  the  prosecutrix  down  upon  his 
person,  then  from  these  facts  you  are  instructed  the  law  would 
presume  an  intent  on  the  part  of  said  defendant  to  ha^e  sexua) 
intercourse  with  the  said  prosecutrix."  Held  that  the  instruction 
did  not  state  that  such  presumption  would  be  conclusive,  and  that, 
so  understood,  it  was  correct. 

5.    :  — :  INDICTMENT.    The  indictment  in  this  case  (for  an 

assault  with  intent  to  rape)  is  objected  to  on  the  ground  that  it 
charges  an  assault  by  force  and  against  the  will  of  the  person 
assaulted,  whereas,  in  law  she  had  no  will,  being  under  the  age 
of  consent.  But  held  that  the  objection  was  not  well  taken. 
(Compare  State  v.  Newton,  44  Iowa,  45.) 

6.  Appeal :  review  op  instructions  :  bvidbncb  wanting.  Com- 
plaint that  the  court  erred  in  giving  and  refusing  instructions 
cannot  be  considered  in  the  absence  of  the  evidence  necessary  to 
determine  the  questions  thus  raised. 

Appeal  from  Muscatine  District  Court. — Hon.  C.  M. 

Waterman,  Judge. 

Filed,  January  24,  1890. 

Dependant  was  convicted  of  the  crime  of  assault 
with  intent  to  commit  rape,  and  sentenced  to  imprison- 
ment in  the  penitentiary  for  the  term  of  five  years.  He 
appeals. 

D.  C.  Cloud  and  Jayne  &  Hoffman^  for  appellant. 

John  T.  StonCj  Attorney  General,  for  the  State. 

Robinson,  J. — The  indictment  charges  that  the 
assault  in  question  was  made  upon  a  female  of  the  age 
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of  eleven  years,  with  intent  to  wilfully,  unlawfully  and 
feloniously  ravish  and  carnally  know  her,  by  force  and 
against  her  will.     The  defendant  pleaded  not  guilty. 

I.  A  jury  of  twelve  men  was  impaneled,  and  the 
trial  of  defendant  commenced.  On  the  second  day  of 
,   ^  the  trial  one  of  the  jurors  was  excused  on 

1.  Crikival  HI. 

law:  trial  by  accouut  of  his  sorious  illuess,  and,  with  the 

jory  of  '  ' 

wtTt^TegSSiy.  consent  of  defendant,  duly  entered  of 
record,  the  trial  proceeded  under  an  agree- 
ment,  also  made  of  record,  that  the  verdict  of  the 
eleven  jurors  should  ''be  as  validand  binding  as  though 
rendered  by  the  full  jury."  Judgment  was  rendered  on 
the  verdict  of  eleven  jurors.  Appellant  insists  that  he 
was  not  tried  and  convicted  by  a  legal  jury,  and  cites* 
the  cases  of  Slate  n.  Carman^  63  Iowa,  130,  and  Stale  v. 
Larrigan^  66  Iowa,  426,  as  supporting  the  principle  for 
which  he  contends.  Those  cases  are  authority  for  the 
rule  that  a  jury  cannot  be  waived  in  a  criminal  case,  for 
the  reason  that  the  statuto  provides  that  issues  of  fact  in 
such  cases  shall  be  tried  by  jury.  The  essentials  of  a 
legal  jury  were  not  considered.  But  it  is  said  that  the 
constitution  of  the  United  States  and  the  constitution 
of  the  state  of  Iowa  contemplate  a  trial  by  a  jury  of 
twelve  persons,  and  that  a  legal  jury,  in  a  case  of  this 
kind,  cannot  consist  of  a  less  number;  therefore,  that 
the  case  of  Slate  v.  Kaufman^  51  Iowa,  678,  should  be 
overruled.  The  right  of  the  defendant,  with  the  consent 
of  the  court  and  state,  to  waive  a  jury  of  twelve  men 
and  accept  the  verdict  of  eleven,  was  fully  considered  in 
that  case,  and  the  conclusion  reached  was  that  it  could 
be  done.  We  are  of  the  opinion  that  the  decision  is 
right,  and  are  satisfied  with  the  grounds  upon  which  it 
rests. 

II.  The  court  refused  an  instruction  asked  by 
defendant,  to  the  effect  that  he  could  not  be  convicted  of 

the  crime  charged  on  the  testimony  of  the 
■aaitwith  In-  persou  alleged  to  have  been  injured,  unless 

tent:  oorrob-   -^  o  4  j 

oration  of      she  was  Corroborated  by  other  evidence  tend- 

proaeoutrlx. 

mg  to  connect  him  with  the  commission  of 
the  offense.     Section    4560  of    the  Code  requires  such 
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corroboration  in  prosecutions  for  rape,  and  defendant 
contends  that,  inasmnch  as  the  crime  of  assault  with 
intent  to  commit  rape  is  of  the  same  nature,  differing 
only  in  being  of  a  lower  degree,  the  same  rule  should 
apply.  The  question  thus  raised  was  referred  to,. but 
not  decided,  in  State  v.  Mclntire^  66  Iowa,  341.  See, 
also,  Rogers  v.  Winch^  76  Iowa,  646.  The  crime  of  rape 
is  punishable  by  imprisonment  in  the  penitentiary  for 
life  or  any  term  of  years.  Code,  sec.  3861.  The  crime 
of  assault  with  intent  to  commit  rape  is  punishable  by 
imprisonment  in  the  penitentiary  for  a.  term  not  exceed- 
ing twenty  years.  ^Code,  sec.  3873.  They  are  recognized 
and  treated  by  the  statute  as  distinct  offenses.  Section 
4560  refers  to  but  one  of  them,  the  crime  of  rape,  and 
cannot  be  extended  to  include  both.  The  instruction  in 
question  was  therefore  properly  refused. 

III.  Appellant  asked  the  following  instruction, 
which  was  refused :     *'The  crime  of  rape  or  attempt  to 

commit  rape,  when  accompanied  with 
'  consent:  age  violcuce  and  agaiust  the  will  and  consent  of 

the  person  ravished  or  assaulted,  includes 
necessarily  an  assault.  But  an  attempt  to  have  sexual 
intercourse  with  a  female,  whether  under  or  over  the 
age  of  consent  as  fixed  by  law  [thirteen  years],  when 
made  with  the  consent  of  such  female,  and  unaccompa- 
nied by  violence,  does  not  include  an  assault."  Under 
the  law  a  female  under  the  age  of  thirteen  years  is  not 
competent  to  consent  to  sexual  intercourse,  nor  can  she 
consent  to  an  assault  for  that  purpose.  2  Bish.  Crim. 
Law,  sec.  1091;  People  v,  McDonald^  9  Mich.  150; 
Hays  V.  People,  1  Hill,  351. 

IV.  The  seventh  paragraph  of  the  charge  is  as 
follows :  **  If  you  find  from  the  evidence  that  the 
^  . .       defendant  took  hold  of  the  prosecutrix,  and 

?n?m  SSs  ?"    *^^^  ^®  disarranged  or  removed  her  clothing 
Instruction.    gQ  ^g  ^  expose  her  person,  and  also  opened 

his  own  clothes  and  exposed  his  private  parts,  and  that 
then,  while  he  was  lying  down,  he  drew  the  prosecutrix 
down  upon  his  person,  then  from  these  facts  you  are 
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instructed  the  law  would  presume  an  intent  on  the  part 
of  said  defendant  to  have  sexual  intercourse  with  the 
said  prosecutrix."  The  presumption  specified  was  not 
conclusive,  but  might  be  overcome  by  evidence  or  cir- 
cumstances which  would  show  that  it  was  not  well 
founded.  But,  in  the  absence  of  something  to  show 
that  defendant  did  not  intend  to  have  sexual  intercourse 
with  the  prosecutrix,  the  fair  inference  from  the  acts 
described  would  be  that  he  intended  to  have  it.  That 
would  be  the  natural  result  of  such  acts,  and  the  one  he 
must  be  presumed  to  have  intended,  ii^  the  absence  of  a 
showing  to  the  contrary. 

V.  It  is  contended  that  the  indictment  is  defective 
in  that  it  charges  an  assault  by  force  and  against  the 
p  . .       will  of  the  person  assaulted,    whereas,   in 

indictment,    j^^  gj^^  \^2i^  qq  ^j]]^  ^ud  the  real  offense 

complained  of  was  an  attempt  to  carnally  know  and  abuse 
a  female  child  under  the  age  of  thirteen  years.  The 
indictment  is  substantially  like  that  in  State  v.  Newton^ 
44  Iowa,  45,  which  was  held  to  be  sufficient,  and  to 
charge  the  crime  of  assault  with  intent  to  commit  rape. 

VI.  Appellant  claims  that  the  court  erred  in  giving 
certain  other  portions  of  its  charge,  and  refusing  to  give 

certain  other  instructions  asked.     The  evi- 

f.  Appeal:  re-  i       •         -i  -i  .    -i 

view  of  in-      deuce    Submitted    on    the    trial     was    not 

Btructions : 

evwence  preserved  by  bill  of  exceptions,  and  no 
attempt  has  been  made  to  present  it  to  us. 
The  correctness  of  some  of  the  rulings  questioned 
depended  upon  the  evidence  in  the  case,  and  cannot 
now  be  determined  by  us.  So  far  as  we  can  ascertain 
from  the  records,  all  material  and  proper  instructions 
asked  wer^  substantially  incorporated  in  the  charge. 
We  do  not  discover  any  error  in  the  record  which  could 
have  prejudiced  the  defendant.  The  judgment  of  the 
district  court  ia  Affikmed. 
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Carrier  v.  The  Chicago,  Rook  Island  and  Pacifio 

Railway  Company. 

HixoN  et  al.  v.  The  Same. 
Blackwood  v.  The  Same, 
LouNSBURY  V.  The  Same. 


Jaughn  v.  The  Same. 


1.  statute  of  Limitations :  oabribbs  :  ukrbasonablb  ohabobs  : 
AonoNS  BASED  ON  FRAUD.  The  proviaion  of  section  2530  of  the 
Code,  that  in  actions  for  relief  on  the  ground  of  fraud  the  cause 
of  action  ehall  not  be  deemed  to  have  accrued,  for  the  purposes  of 
the  statute  of  limitations,  until  the  fraud  shall  have  been  discov- 
ered, refers  to  the  fraud  named  in  the  preceding  section — ^that  is, 
such  as  was  *'  heretofore  solely  cognizable  in  a  court  of  chancery.'* 
Accordingly  held  that  actions  at  law  for  the  recovery  of  unreason- 
able charges  exacted  by  a  carrier  for  the  transportation  of  prop- 
erty, not  being  actions  "heretofore  solely  cognizable  in  a  court  of 
chancery,"  accrued  when  the  charges  complained  of  were  exacted 
and  paid,  and  not  when  the  fact  was  discovered  that  they  were 
unreasonable  and  in  excess  of  the -charges  made  to  other  shippers 
from  the  same  place.    (See  opinion  for  citations.) 

2.      :    EXCEPTION:    FRAUDULENT    CONCEALMENT     OP    RIOHT    OF 

AcmoN :  AFPUOATION  OF  RULE.  The  rule  announced  in  District 
Twp,  of  Boomer  v,  French^  40  Iowa,  601,  that  where  the  party 
against  whom  a  cause  of  action  exists  in  favor  of  another,  by 
-fraud  or  actual  concealment  prevents  such  other  from  obtaining 
knowledge  thereof,  the  statute  of  limitations  will  only  commence 
to  run  from  the  time  the  action  is  discovered,  or  might,  by  the  use 
of  diligence,  have  been  discovered,  is  reviewed  and  adhered  to ; 
and  in  these  cases,  which  are  actions  to  recover  freight  charges 
exacted  by  defendant  and  paid  by  plaintiffs  in  excess  of  the 
charges  habitually  exacted  by  defendant  of  other  shippers  in  like 
cases,  it  appearing  that  defendant  fraudulently  concealed  from 
plaintiifs  the  fact  of  the  discrimination,  held  that  the  actions  did 
not  accrue,  nor  the  statute  of  limitations  begin  to  run  against 
them,  until  that  fact  was  discovered. 

Appeal  from   Jasper  District  Court — Hon.   W.  R. 

Lewis,  Judge. 
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Filed,  January  25,  1890. 

These  several  cases,  involving  the  same  questions, 
are  submitted  together.  They  are  actions  to  recover 
back  part  of  money  paid  by  the  plaintijffs,  respectively, 
to  the  defendant,  at  different  times,  as  freight  charges 
on  carloads  of  cattle  shipped  by  plaintiffs  from  Jasper 
county,  Iowa,  to  Chicago,  Illinois.  £ach  petition  con- 
tains several  counts,  aggregating' twenty-eight  hundred 
and  twenty-six ;  each  count  stating  a  separate  cause  of 
action  in  substantially  the  same  terms,  except  as  to  the 
dates  of  shipment.  The  count  set  out  in  the  abstract 
alleges  that  defendant  is  a  common  carrier ;  that,  from 
January,  1879,  to  1887,  plaintiff  was  engaged  in  buying 
and  shipping  live  stock  from  Jasper  county,  Iowa,  over 
defendant's  line  of  railway,  to  the  Union  Stock- Yards, 
at  Chicago,  Illinois ;  that  on  the  fifth  day  of  April,  1880, 
he  shipped  from  Jasper  county,  over  defendant's  road, 
a  car  of  cattle ;  that,  for  some  months  before  and  after 
date  of  said  shipment,  the  usual  tariff  rate  per  car 
charged  by  defendant  for  transportation  of  live  stock, 
per  carload,  over  its  line  of  raLilroad,  from  any  point  in 
Jasper  county,  Iowa,  to  the  Union  Stock- Yards, 
Chicago,  was  sixty  dollars  ;  that  the  defendant  charged, 
and  plaintiff  paid,  at  the  time  of  said  shipment,  the 
full  tariff  rate ;  that  during  the  time  of  said  shipment, 
and  for  a  long  time  prior  thereto,  and  after  the  said 
shipment,  there  were  firms  and  individuals  named,  and 
others  who  were  not  known  to  the  plaintiff,  engaged  in 
the  same  business  as  plaintiff  ;  that  during  the  time  of 
said  shipment  the  defendant  gave  and  allowed  to  each 
and  every  one  of  said  firms  and  individuals  a  drawback 
or  rebate  from  the  tariff  rate,  the  exact  amount  of  which 
is  unknown  to  plaintiff,  but  is  by  him  believed  and 
averi'ed  to  be  seventeen  dollars  for  each  and  every  car 
shipped  by  any  of  them  from  any  point  in  Jasper  or 
Polk  counties,  Iowa,  to  Chicago,  Illinois,  so  that,  in 
effect,  the  tariff  rate  or  freight  per  car  charged  by 
defendant  and  paid  by  plaintiff  was  seventeen  dollars 

Vol.  79—6 
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per  car  more  than  the  tariff  rate  or  freight  per  car 
charged  by  defendant  and  paid  by  any  other  of  said 
firms  or  individuals ;  that  said  drawback  or  rebate  of 
the  freight  charges  above  set  forth,  granted  and  allowed 
by  defendant,  was  accepted  by  each  and  every  one  of 
said  firms  and  individuals,  and  that  under  said  draw- 
back or  rebate  the  said  firms  and  individuals  did 
actually  ship  cars  from  and  to  the  same  point  that  plain- 
tiff shipped  them,  as  herein  set  out,  and  said  shipments 
were  made  at  and  about  the  same  dat«  as  plaintiff's 
shipments;  that  said  drawbacks  and  rebates  so  granted 
by  defendant  to  said  firms  and  parties  in  effect  reduced 
the  freight  or  tariff  rate  per  car  seventeen  dollars  less 
than  was  charged  by  defendant  and  paid  by  plaintiff 
for  the  same  service,  that  the  said  shipments  made  by 
plaintiff  as  herein  set  forth  were  from  the  same  place, 
upon  like  conditions,  and  under  similar  circumstances, 
as  the  shipments  made  by  said  parties  and  firms  above 
mentioned,  and  upon  which  the  rebate,  drawback  and 
concessions  of  freight  Charges  were  allowed  by  defend- 
ant and  accepted  by  said  parties  and  firms  separately, 
and  the  service  rendered  by  defendant  to  plaintiff  in  the 
shipment  herein  set  out  was  precisely  the  same  and 
like  service  as  it  rendered  the  other  parties  and  firms ; 
that,  by  reason  of  the  shipment  made  by  plaintiff  being 
for  the  same  and  like  service,  from  the  same  place,  upon 
like  conditions,  and  under  similar  circumstances,  as  the 
shipments  made  by  other  parties,  and  there  being  a 
difference  in  the  tariff  rate  per  car  of  seventeen  dollars 
charged  and  paid  by  plaintiff  and  the  rate  charged  and 
paid  by  any  of  said  other  parties,  the  plaintiff  avers 
that  the  rate  charged  and  paid  by  plaintiff  is  and  was 
unreasonable,  and  Is  and  was  an  unjust  discrimination. 
And  the  plaintiff  further  avers  that  the  rebate,  con- 
cession and  drawback  herein  complained  of  and  charged 
to  have  been  allowed  by  defendant  to  said  other  firms 
and  parties  was  not  known  to  plaintiff  till  shortly  before 
the  beginning  of  this  suit,  and  the  extra  rate  charged 
by  the  defendant  was  paid  by  plaintiff  in  ignorance  of 
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the  real  rate  charged  and  paid  by  the  olher  parties. 
The  plaintiff  further  says  that  th^  defendant  openly 
promulgated,  announced  and  published  its  tariflE  rate 
per  car  for  transportation  of  live  stock  to  Union  Stock- 
Yards,  Chicago,  Illinois,  from  every  point  or  station 
npon  its  line  of  railway  in  Iowa  ;  that  the  station  agents 
at  all  stations  in  Iowa  openly  announced  and  declared 
said  published  and  announced  tariflf  rates  to  be  correct, 
and  that  no  cut,  rebate  or  concession  from  the  same 
was  allowed,  and  that  plaintiff  believed  and  relied  upon 
said  statements ;  that  the  rebates  and  concessions  of 
said  freight  charges  were  a  private  and  secret  arrange- 
ment between  the  defendant  and  said  shippers,  and  the 
knowledge  of  such  rebates  or  concessions  was  by  the 
defendant  wrongfully  and  fraudulently  withheld  from 
plaintiff,  and  was  wrongfully  and  fraudulently  con- 
cealed from  plaintiff  by  the  defendant,  and  the 
shippers  so  favored  with  rebates  or  drawbacks  were 
pledged  and  bound,  under  solemn  promise,  to  reveal  it 
to  no  one,  and  it  never  was  by  them  revealed;  that 
plaintiff  never  knew  of  such  rebates  or  concessions  till 
about  May,  1888,  and  by  no  means  in  his  power  could 
have  discovered  it ;  but,  believing  in  the  averred  public 
and  published  freight- tariff,  paid  the  full  charge 
thereof,  not  knowing  of  the  fraudulent  and  dishonest 
and  concealed  rebate  given  as  a  favor  by  the  defendant 
to  said  shippers  who  were  at  the  time  in  competition 
with  the  plaintiff. 

,  Plaintiffs  further  say  that  they  and  each  of  them 
separately,  at  different  times,  and  as  often  as  four  times 

'  in  each  of  the  years  1880  to  1884,  inclusive,  asked  and 

ought  of  the  defendant  whether  rebates  or  drawbacks 
were  allowed  or  given  or  paid,  as  herein  complained  of; 
that  said  inquiries  were  oral,  and  were  addressed  to  and 

|.  answered  by  the  defendant's  station  agents  at  Newton, 

the  general  freight  agent  at  Chicago,  and  the  Iowa  stock 
agents  at  Des  Moines;  that  said  answers,  uniformly,  were 
that  no  rebates,  drawbacks  or  freight  concessions  were 
given  or  allowed  from  the  usual  tariff  rate  to  any  one; 
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that  all  shippers  were  treated  exactly  alike,  and,  if  any 
rebate  or  drawback  ever  was  granted  or  paid  to  any  one, 
a  like  amount  would  be  granted  and  paid  on  every  ship- 
ment of  plaintiff 's;  that  said  answers  were  false,  and  so 
known  to  said  officers,  andeach  of  them,  at  the  time  it  was 
told,  and  was  so  told  with  intent  to  defraud  and  deceive 
plaintiff,  and  to  prevent  him  from  acquiring  knowledge 
of  the  existence  of  the  cause  of  action  set  forth  in  this 
count,  and  that  plaintiff  relied  upon  said  false  repre- 
sentations; that  said  inquiry  and  false  answers  were 
made  both  before  and  after  the  shipments  were  made, 
and  by  it  the  plaintiff  was  induced  to  and  did  pay  the 
money  herein  alleged;  that  the  plaintiff,  so  believing, 
was  deceived  by  said  false  answers,  and  was  thereby 
prevented  from  acquiring  knowledge  of  the  existence  of 
the  cause  of  action  set  up  in  this  count;  that,  had  the 
truth  been  told,  the  knowledge  of  said  cause  of  action 
would  have  come  to  plaintiff,  and  this  action  would  have 
been  brought,  long  before  the  period  of  tive  years  from 
the  time  of  the  shipment  herein  set  out;  that,  had  the 
truth  been  told,  the  plaintiff  would  not  have  paid  out 
his  money;  that  said  plaintiff  has  been  damaged  by  the 
unjust,  unreasonable  and  extortionate  rate  charged  by 
the  defendant  and  paid  by  plaintiff  as  aforesaid,  and  on 
account  of  the  unjust  discrimination  as  aforesaid,  in  the 
sum  of  ninety  dollars,  no  part  of  which  has  been  paid, 
or  in  any  way  satisfied,  to  the  plaintiff. 

The  defendant  demurred  to  twenty-one  hundred 
and  sixty- six  of  these  counts,  for  the  following  reasons  : 
(1)  Said  counts,  and  each  of  them,  show  on  their  face  that 
the  cause  of  action  in  each  count  is  barred  by  the  statute  of 
limitations;  (2)  said  counts,  and  each  of  them,  show  that 
the  cause  of  action  therein  set  out  accrued  to  plaintiff 
or  his  assignor  more  than  five  years  prior  to  the  com- 
mencement of  this  action,  to- wit,  more  than  five  years 
prior  to  April  24,  1888;  (3)  said  counts  do  not,  nor  do 
either  of  them,  show  any  fraud  as  the  basis  of  said  action 
or  otherwise,  heretofore  solely  cognizable  in  equity;  (4) 
said  counts  do  not,  nor  do  either  of  them,  show  any 
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concealment  of  said  alleged  cause  of  action,  snch  as  in 
law  defeats  or  stops  the  bar  of  the  statute.  The 
demurrers  were  overruled,  and,  the  defendant  electing 
in  each  of  said  causes  to  stand  on  the  demurrer  as  to  the 
several  counts  demurred  to,  the  court  rendered  judg- 
ments against  the  defendant  for  the  amount  covered  by 
the  several  counts,  to  all  of  which  defendant,  in  each 
case,  at  the  time  excepted,  and  from  which  it  appeals 
to  this  court,  assigning  as  error  the  overruling  of  said 
demurrers  and  rendering  said  judgments. 

Tlios.  8.    Wright  and    Winslow  &  Yarnum^  for 
appellant. 

A.  ClarTCy  for  appellees. 

Given,  J. — I.     When  these  causes  of  action  are 

alleged  to  have  accrued,  there  was  no  statute,  state  or 

of      i^ational,    fixing  rates,    nor   providing  for 

'  iimiiaiiona :    equalitv  of  rates;    hence  the  right  of  the 

carriers  run-        T"  .       .i  .         .  ,  . 

jBMonabie      plaiutiffs  to  maintain  such  actions  must  be 
actioDsbased   determined  by  the  common  law.     It  is  not 

on  iraud.  '' 

questioned  but  that  at  common  law  a  com- 
mon carrier  was  only  entitled  to  charge  reasonable  rates, 
and  was  liable  to  an  action  for  unreasonable  charges. 
The  counts  demurred  to  show  that  the  alleged  causes  of 
action  accrued  more  than  five  years  before  the  bringing 
of  these  actions.  The  sole  question  presented  in  the 
record  and  arguments  is  whether  the  counts  contain 
such  allegations  as  take  the  cases  out  of  the  provisions 
of  paragraph  4,  section  2529,  Code,  limiting  the  bringing 
of  actions  '^founded  on  unwritten  contracts,  those 
brought  for  injuries  to  property,  or  for  relief  on  the 
ground  of  fraud,  in  cases  heretofore  solely  cognizable  in 
a  court  of  chancery,  and  all  other  actions  not  otherwise 
provided  for  in  this  respect,  within  five- years"  after  the 
causes  accrue.  Section  2530,  Code,  provides  that  in 
actions  for  relief  on  the  grounds  of  fraud  or  mistake, 
and  in  actions  for  trespass  to  property,  the  cause  of 
action  shall  not  be  deemed  to  have  accrued  until  the 
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fraud,  mistake  or  trespass  complained  of  shall  have  been 
discovered  by  the  party  aggrieved.  The  fraud  here  con- 
templated is  that  defined  in  the  preceding  section, 
to-wit,  such  as  was  heretofore  solely  cognizable  in  a 
court  of  chancery.  OehJiard  v.  Sattler^  40  Iowa,  152; 
Brown  v.  Browriy  44  Iowa,  349;  Plicenix  Ins.  Co,  v. 
Dankwardtj  47  Iowa,  432;  Higgins  v.  Mendenhall^  51 
Iowa.  141.  These  are  law  actions,  and  clearly  not  such 
as  were  heretofore  solely  cognizable  in  a  court  of  chan- 
cery, j^nd  therefore  not  within  this  exception  to  the  gen- 
eral sta^tute  of  limitation. 

II.     It  is  not  contended  that  they  are  within  any  of 
the  other  expressed  exceptions  to  the  general  statute; 

but  appellees  rely  upon  the  rule  laid  down 
■  tion*:  fraudu-  in  District  Twv.  of  Boomer  2).  French.  46 

lent  conceal-  -i  .       i  .  -■ 

ment  of  right   lowa,  601,  and  cases  cited  as  approving  and 

of  action  :ap-    -   „        .       '  —..  ^^  , 

pHcationof  foUowiug  that  case.  That  was  an  action  to 
recover  moneys  alleged  to  have  been  received 
by  the  defendant  French,  as  treasurer  of  the  plaintiff 
township,  and  appropriated  to  his  own  use.  The  peti- 
tion alleged  that  at  the  close  of  his  term  a  partial 
settlement  was  had  with  the  defendant,  but,  by  means  of 
false  and  fraudulent  entries  in  his  books  as  treasurer, 
and  by  means  of  fictitious  entries  and  corrupt  and 
fraudulent  concealments  and  misrepresentations,  the 
defendant  kept  from  the  plaintiff's  knowledge  the  fact 
of  the  receipt  of  said  sum  until  October,  1883,  and 
plaintiff  had  no  knowledge  of  the  facts,  or  of  the  gross 
frauds  perpetrated  by  defendant,  till  said  date.  The 
petition  showing  that  the  action  was  not  brought  within 
three  years,  defendant  demurred,  on  the  ground  that 
the  action  was  barred.  The  demurrer  was  sustained, 
and  plaintiff  appealed.  This  court,  after  citing  Code, 
section  2530,  says:  "This  action  does  not  come  within 
the  language  or  meaning  of  the  section  quoted,  for  the 
reason  that  the  action  is  not  for  relief  on  the  ground  of 
fraud,  but  on  the  ground  that  the  defendant  failed  to 
pay  over  money  received  by  him.  The  cause  of  action 
does  not  grow  out  of  the  fraud  alleged.  It  existed 
independent  of  the  fraud.     Under  the  provisions  of  the 
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section  quoted  above,  the  fact  that  the  plaintiff,  by  rea- 
son of  the  fraud  of  the  defendant,  failed  to  discover  the 
cause  of  action,  does  not  defeat  the  bar  of  the  statute. 
That  is  defeated,  by  the  terms  of  that  section,  only 
where  the  cause  of  action  is  grounded  in  fraud." 

There  is  some  contention  as  to  whether  these  actions 
are  for  unreasonable  charges  and  unjust  discriminations, 
or  for  unreasonable  charges  only,  Mere  discrimination, 
without  injury,  would  not  be  actionable.  When  the 
discrimination  is  by  charing  unreasonably,  it  is  the 
unreasonable  charge  that  is  the  ground  of  the  action. 
The  ground  of  the  action  against  French  was  his  failure 
to  pay  the  money  received;  the  ground  of  these,  the 
defendant's  failure  to  pay  back  the  money  charged  and 
received  in  excess  of  what  was  reasonable.  In  each  case 
the  plaintiffs  have  a  cause  of  action  independent  of  the 
frauds  alleged.  These  cases,  like  that  of  District  Town- 
ship V.  French^  measured  by  the  statute  alone,  are 
clearly  barred;  but  in  that  case  this  court  held  the  rule 
to  be  that,  *'where  the  party  against  whom  a  cause  of 
action  existed  in  favor  of  another,  by  fraud  or  actual 
fraudulent  concealment  prevented  such  other  from 
obtaining  knowledge  thereof,  the  statute  would  only 
commence  to  run  from  the  time  the  right  of  action  was 
discovered,  or  might,  by  the  use  of  diligence,  have  been 
discovered."  Appellant  contends  that  these  cases  are 
distinguishable  from  that;  that  French  occupied  a 
fiduciary  relation  towards  the  township,  by  virtue  of 
which  it  was  his  duty  to  disclose  the  truth,  and  espe- 
cially not  to  deceive,  while  such  was  not  the  legal  duty 
of  this  defendant.  The  defendant  is  a  quasi  public  cor- 
poration, owing  certain  duties  to  the  public;  and,  in  the 
absence  of  statute,  fixed  its  rates  without  other  restric- 
tion than  that  they  should  be  reasonable.  It  was  said 
in  Heiserman  v.  Railway  Co.^  63  Iowa,  736,  that  ''rail- 
road companies  are  public  carriers,  and  those  who 
employ  them  are  in  their  power,  and  must  bow  to  the 
rod  of  authority  which  they  hold  over  consignors  and 
consignees  of  property  transported  by  them."  The 
reason  for  the  rule  requiring  disclosures  and  fair  dealing 
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applies  to  this  defendant  with  the  same  force  that  it  did 
to  French. 

III.  Appellant  contends  that  when  exceptions  are 
provided  to  a  general  statute  it  excludes  all  others  than 
those  expressed,  and  that  the  courts  are  not  at  liberty 
to  ingraft  other  exceptions  than  those  expressed  upon 
such  a  statute.  This  claim  finds  strong  support  in  the 
following  cases,  cited  by  counsel :  Bank  v.  Kissane^ 
32  Fed.  Rep.  429;  Engel  v.  Fischer,  7  N.  E.  Rep.  300; 
Fee  V.  Fee,  10  Ohio,  470;  Amy  v.  Wdtertown,  22  Fed. 
Rep.  418;  Bank  v.   Dalton,   9  How.   626;  Kendall  v. 

United  States,  107  U.  S.  126,  2  Sup.  Ct.  Rep.  277; 
Favorite  v.  Booher^s  AdnCr,  17  Ohio  St.  654;  Wood- 
hurry   V.    Shackle/ord,   19    Wis.    65;  Freeholders    v. 

Veghte,  44  N.  J.  Law,  609;  Demarest  t).  Wynkoop,  3 
Johns.  Ch.  143;  Miles  v.  Berry,  1  Hill  (S.  C.)  296;  Troup 
V.  Smith,  20  Johns.  33.  These  precise  questions  were 
presented  and  passed  upon  in  a  number  of  those  cases, 
and  the  doctrine  announced  that  the  general  statute  was 
an  exclusion  of  all  others,  and  that  when  the  legislature 
has  made  exceptions  the  courts  can  make  none,  as  that 
would  be  legislation.  Several  decisions  by  this  court 
are  also  cited  in  support  of  these  propositions.  In 
CampheU  v.  Long,  20  Iowa,  382,  the  questions  were  as 
to  the  extension  of  time  granted  to  minors,  and  whether 
ignorance  of  a  right  would  prevent  the  operation  of  the 
statute.  The  court  says  that  "but  for  the  exception  in 
the  statute  it  would  run  against  minors  and  adults 
alike,  and  courts  are  not  at  liberty  to  ingraft  upon  the 
statute  exceptions  which  the  legislature  did  not  deem 
necessary."  ''No  fraud  is  charged  upon  defendants." 
It  was  simply  a  question  whether  ignorance  of  a  right 
would  prevent  the  running  of  the  statute.  In  Shorick  v. 
Bruce,  21  Iowa,  307,  the  court  says:  "The  thought 
that  the  statute  would  not  run  because  Wilson,  the 
ward,  was  a  person  of  unsound  mind  or  incapacitated  to 
sue,  finds  no  support  either  in  the  statute  or  in  the 
rules  of  the  common  law."  In  Helf  v.  Eberly,  23 
Iowa,  469,  the  question  was  whether  plaintiff's  case,  as 
made  by  his  petition,  was,  prior  to  the  statute,  and. 
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within  its  meaning,  solely  cognizable  in  a  court  of  chan- 
cery. Speaking  with  reference  to  this  question,  the 
court  says :  *'Our  opinion,  therefore,  is  that  in  cases  of 
fraud,  when  the  plaintiff's  remedy  is  concurrent, — that 
is,  when  he  could  have  the  same  relief  either  at  law  or 
in  equity, — the  action  must  be  commenced  within  five 
years  after  the  perpetration  of  such  fraud,  and  that  he 
could  not  sue  within  that  time  after  the  discovery." 
The  question  under  consideration  was  not  noticed  in 
that  case,  and  the  same  is  true  of  OebJiard  v.  Saltier^ 
40  Iowa,  152.  In  MiUer  v.  Lesier^  71  Iowa,  147,  the 
question  was  whether  the  fact  that  the  defendant 
changed  his  name,  and  that  his  place  of  residence  was 
unknown  to  plaintiff,  would  prevent  the  running  of  the 
statute.  The  right  of  the  courts  to  apply  exceptions 
recognized  at  common  law,  other  than  those  named  in 
the  statute,  was  not  directly  in  question  in  either  of 
these  cases ;  and  neither  of  the  exceptions  sought  to 
be  applied  are  such  as  were  recognized  at  common 
law. 

IV.  District  Tvop.  v.  French  finds  strong  support 
in  the  authorities  cited  in  the  opinion.  Reference  to 
Sherwood  v.  Sutton^  5  Mason,  143,  wherein  Judge 
Story  reviews  many  of  the  English  and  American 
cases,  and  to  the  cases  cited  by  appellant,  shows  a 
diversity  of  rulings  on  this  question  by  the  courts  of 
different  states.  It  is  true  that  some  of  the  cases  w-ere 
under  statutes  that  did  not  contain  an  exception  as  to 
actions  for  relief  on  the  grounds  of  fraud,  but  the  ques- 
tion was  whether,  in  the  absence  of  such  an  exception 
in  the  statute,  the  courts  might  apply  it,  just  as  in 
District  Tvop.  v.  French^  the  question  was  whether 
the  court  might  apply  the  common-law  exception 
announced,  though  not  expressed  in  the  statute.  If 
the  question  was  before  us  for  the  first  time,  we  might 
hesitate  to  declare  the  rule  announced  in  District  Twp. 
V.  Frenchx  but  that  case,  sanctioned  by  a  long  line  of 
respectable  authorities,  has  stood  unquestioned  as  the 
law  of  the  state  for  many  years,  with  several  sessions  of 
the  legislature  intervening,   and  has  been  cited,   and 
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more  or  leas  directly  followed  and  approved,  in  Hum- 
phreys c.  Mattoon^  43  Iowa,  556;  Findley  v.  Stewart^ 
46  Iowa,  655;  Brunson  v.  Ballou^  70  Iowa,  34;  Brad- 
ford V.  McCormick,  71  Iowa,  129;  Wilder  v.  Secor,  72 
Iowa,  161;  Shreves  v.  Leonard^  56  Iowa,  74.  We  think 
there  is  no  sufficient  reason  for  now  reversing,  the  con- 
clusion announced  in  District  Ttop.  v.  FVench^  supra. 
It  only  remain^  to  determine  whether  the  plaintiffs' 
petitions  alleged  such  fraud,  or  actual  fraudulent  con- 
cealment, by  the  defendant,  as  prevented  them  from 
obtaining  knowledge  of  their  causes  of  action  within 
five  years  next  preceding  the  commencement  of  these 
actions.  It  is  alleged  that  plaintiffs  were  induced  to 
and  did  pay  the  rates  charged  upon  representations 
that  they  were  the  usual  rates,  and  the  same  that  were 
being  charged  to  all  others  for  the  same  service,  and 
upon  the  promise  that  if  any  rebate  was  granted  to  any 
one  a  like  amount  would  be  granted  to  plaintiffs;  that  a 
less  rate  was  being  charged  to  the  shippers  named  and 
others,  which  fact  was  fraudulently  concealed  from 
plaintiffs;  that  the  representations  were  false,  and 
known  to  the  defendant's  officers  and  agents  making 
them  to  be  so,  and  were  made  to  prevent  plaintiffs  from 
acquiring  knowledge  of  the  fact  that  they  were  and  had 
been  charged  and  had  paid  unreasonable  rates.  Our 
conclusions  are  that  the  rule  laid  down  in  District  Twp. 
V.  French  should  be  sustained,  and  that  the  allegations 
in  the  counts  demurred  to  bring  them  within  this  rule, 
and  that  there  was  no  error  in  overruling  the  appel- 
lant's demurrer.  Affirmed. 


The  State  v.  Benadom. 

Intoxioating  Liquors:  dispensation  by  phtsician  to  patient: 
NUISANCE.  A  practicing  physician  has  no  right,  by  virtue  of  hui 
profession,  to  dispense  intoxicating  liquors  to  his  patients  for  the 
purposes  of  medicine,  unless  he  holds  a  permit  to  deal  in  such 
liquors;  and  for  so  doing  he  is  liable  to  indictment  and  punish- 
ment for  nuisance  the  same  as  any  other  person. 
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GiFFEN,  Judge.    ^ 
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Defendant  was  indicted  and  tried  for  the  crime  of 
nuisance.  He  was  convicted,  and  adjudged  to  pay  a 
fine  of  three  hundred  dollars  and  costs.  From  this 
judgment  he  appeals. 

!  ^^^ 

/.  W.  Jamison  J  for  appellant. 

Jo7in  T.  Stoney  Attorney  General,  and  F.  0.  Ellison^ 
County  Attorney,  for  the  State. 

I  Robinson,  J. — The  evidence  shows  that  defendant  is 

a  physician,  authorized  to  practice  medicine.  There  is 
some  evidence  tending  to  show  that  he  sold  intoxicat- 
ing liquors  contrary  to  law,  but  the  questions  involved 
in  this  appeal  have  been  reduced  to  one,  which  is  stated 

I  by  counsel  for  appellant  to  be  "whether  a  practicing 

physician  in  this  state  has  the  right  to  dispense  as 
medicine,  to  a  patient,  in  good  faith,  according  to  his 
needs,  intoxicating  liquors."  The  question  was  raised, 
but  not  determined,  in  Slate  v.  Cloughly^  73  Iowa,  628. 
Chapter  75  of  the  Laws  of  1880  was  enacted  to  regulate 
the  sale  of  medicine  and  poisons,  and  section  12  thereof 

>  contained  the  following :     **  This  act  shall  not  apply  to 

physicians  putting  up  their  own  prescriptions."  That  . 
provision  was  repealed  by  section  4,  chapter  83,  of  the 
Laws  of  1886,  and  the  following  was  enacted  in  lieu  of 
it,  to-wit:  '*  Physicians  dispensing  their  own  pre- 
scriptions only  are  not  required  to  be  registered  phar- 
macists." The  claim  of  appellant  seems  to  be  that, 
since  the  acts  of  the  general  assembly  relating  to  the 
practice  of  pharmacy  provide  for  the  sale  of  intoxicat- 
ing liquors  by  pharmacists,  and  the  provision  quoted  is 
found  in  one  of  those  acts,  it,  in  effect,  constitutes 
'  physicians  exceptions  to  the  general  rule,  and  author- 
izes them  to  sell  intoxicating  liquors  to  their  patients, 
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if  they  are  prescribed  in  good  faith,  for  medicinal  pur- 
poses. Section  1523  of  the  Code  provides  that  *'  no  per- 
son shall  manufacture  or  sell,  by  himself,  his  clerk, 
steward  or  agent,  directly  or  indirectly,  any  intoxicat- 
ing liquors,"  excepting  as  thereinafter  provided.  There 
is  no  provision  excepting  physicians  from  the  effect  of 
that  section,  unless  it  be  that  part  of  the  act  of  1886 
which  we  have  quoted.  That  does  not  in  terms  confer 
upon  physicians  the  right  to  sell  intoxicating  liquors, 
even  though  prescribed  by  them  as  medicine.  It 
should  be  construed  in  connection  with  section  2  of  the 
same  act,  which  provided  that  "pharmacists  *  *  * 
shall  have  the  sole  right  to  keep  and  to  sell,  under  such 
regulations  as  have  been  or  may  be  established  from 
time  to  time  by  the  commissioners  of  pharmacy,  all 
medicines  and  poisons,  including  intoxicating  liquors, 
only  for  the  actual  necessities  of  medicine:  provided, 
that  such  pharmacists  shall  have  procured  i)ermits 
therefor,  as  hereinafter  prescribed."  The  permits 
referred  to  were  for  the  sale  of  intoxicating  liquors.  It 
may  be  conceded  that  the  provision  of  section  4  of  the 
act  of  1886,  quoted,  authorized  physicians  who  were  not 
registered  pharmacists  to  dispense  their  own  prescrip- 
tions which  contained  medicines  and  poisons  which 
registered  pharmacists  were  authorized  to  keep  and 
sell;  but  it  did  not  authorize  such  physician  to  dispense 
intoxicating  liquors,  for  the  reason  that  registered 
pharmacists,  as  such,  had  not  that  right.  Before  they 
could  acquire  it,  they  were  compelled  to  obtain  permits, 
by  complying  with  certain  statutory  requirements. 
But  the  act  of  1886  was  amended,  and  various  portions 
of  the  statutes  previously  existing  were  repealed,  by 
chapter  71  of  the  Laws  of  1888.  That  provides  that 
after  it  should  take  effect  *'no  person  shall  *  *  * 
sell,  keep  for  sale,  give  away,  exchange,  barter  or 
dispense  any  intoxicating  liquors,  for  any  purpose 
whatever,"  otherwise  than  is  provided  in  that  act. 
It  also  provides  that  registered  pharmacists  may 
obtain  permits  by  pursuing  the  method  pointed  ou^ 
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and  that  holders  of  such  permits  shall  "be  authorized 
to  sell  and  dispense  intoxicating  liquors  for  pharma- 
ceutical and  medicinal  purposes,  and  alcohol  for 
specified  chemical  purposes,  and  wine  for  sacramental 
purposes,  but  for  no  other  purposes  whatever."  The 
language  of  the  statute  is  plain.  No  one  not  holding  a 
permit  as  therein  provided  has  any  right  to  sell  or  dis- 
pense intoxicating  liquors  for  any  purpose.  Physi- 
cians not  holding  such  permits  are  among  those 
prohibited  from  selling  and  dispensing  such  liquors. 
The  judgment  of  the  district  court  is 

AFflUMED. 


Ladd  v.  Osborne  et  al. 

1.  Injunction:  trespass:  ground  op  equitable  jurisdiction. 
Where  defendants  falsely  claimed  that  there  was  a  highway  across 
plaintiff 's  land,  and  repeatedly  tore  down  his  fences  and  passed 
oTer  his  premises,  and  threatened  to  continue  to  do  so,  held  that 
equity  would  enjoin  the  repetition  of  the  trespass,  in  order  to 
avoid  a  multiplicity  of  suits,  regardless  of  the  solvency  of  the 
defendants,  or  other  grounds  of  equitable  interference.  (See  opin- 
ion for  citations.) 

2.  Blparian  Bights :  government  surveys  :  meander  lines.  In 
the  government  survey  of  lands  bounded  on  one  side  by  water,  a 
meander  line  is  not  a  boundary  line,  but  is  made  for  the  purpose 
of  ascertaining  the  quantity  of  land  subject  to  sale  in  the  tract. 
And  where  the  government  plat  and  field-notes  show  no  reserva- 
tion of  land  between  the  meander  line  and  the  water,  the  title  of 
the  patentee  extends  to  the  water.    (See  opinion  for  citations.) 

Appeal  from    Greene   District  Court.  —  Hon.  J.   H. 

Macombeb,  Judge. 

Filed,  January  25,  1890. 

This  is  an  action  in  equity  by  which  the  plaintiff 
seeks  to  restrain  the  defendants  from  opening  fences 
upon  plaintiff's  land,  and  traveling  across  the  same, 
upon  a  claim  made  by  the  defendants  that  there  is  a 
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public  highway  over  and  upon  the  premises.  There  was 
a  full  hearing  upon  the  merits,  and  a  decree  was  entered 
for  the  plaintiff.    Defendants  appeal. 

/.  A.  OallaTier  and  Timothy  Brown^  for  appellants. 

Head  <6  Smithy  for  appellee. 

RoTHROOK,  C.  J. — I.  It  is  averred  in  the  petition 
that   the  defendant  W.  D.   Osborne  ''has  unlawfully 

entered  upon  and  travelled  over  the  said 
*  tre«paa» :        premises,  *    *    *  and    has   thrown  down, 

ground  of  "^  - 

equitable        tom    out    aud    cut   tlio   f^uces    surrouud- 

JoriBdiotion. 

ing  the  described  premises  belonging  to 
your  petitioner  herein,  although  notified  repeatedly  to 
desist  from  so  doing;  that,  in  spite  of  the  remonstrations 
of  said  plaintiff,  the  said  defendant  herein  has  continued 
to  throw  down,  tear  out  and  cut  said  fences,  and  travel 
over  the  said  premises,  belonging  to  said  plaintiff,  and 
has  threatened  to  commit  other  and  further  trespasses 
on  said  real  estate,  and  eject  your  petitioner  from  a 
portion  thereof,  to  his  annoyance  and  damage,  land  to 
the  disturbance  of  his  rights  in  and  to  said  premises.'' 
It  is  further  averred  in  the  petition  that  the  defendant 
is  insolvent,  and  that  the  injury  which  will  result  from 
the  threatened  acts  of  the  defendant  will  be  irreparable. 
Other  persons  were  made  parties  defendant  to  the  action 
.  by  an  amendment  to  the  petition,  but  they  were  either 
members  of  defendant  Osborne's  family  or  had  no  real 
interest  in  the  controversy.  The  defense  was  made  by 
W.  D.  Osborne  alone. 

It  is  claimed  that  the  proof  does  not  establish  the 
fact  that  the  defendant  repeatedly  opened  the  fences  and 
traveled  across  the  premises,  and  that  it  affirmatively 
appears  that  he  is  not  insolvent,  and  that  there  is  no 
ground  for  equitable  interference  by  injunction  for  what 
was  merely  an  action  at  law  for  trespass.  The  right  to 
an  action  in  equity,  restraining  the  removal  of  fences 
and  opening  up  highways,  the  cutting  down  of  shade 
trees,  or  any  other  threatened  invasion,  use  or  occupa- 
tion of  the  land  of  another,  has  been  too  long  established 
in  this  state  to  be  now  called  in  question.    In  City  of 
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Council  Bluffs  v.  Stewart^  51  Iowa,  385,  it  was  said  that 
"courts  of  equity  will,  under  certain  circumstances, 
interfere  by  injunction  to  prevent  trespasses  upon  real 
estate;  but  to  authorize  such  interference  there  must 
exist  some  distinct  ground  of  equitable  jurisdiction, 
such  as  the  insolvency  of  the  party  sought  to  be 
enjoined,  the  prevention  of  waste  or  irreparable  injury, 
or  a  multiplicity  of  suits."  See,  also,  BoUonv.  McShane^ 
67  Iowa,  207,  and  cases  there  cited.  In  the  case  at  bar. 
the  evidence  shows  that  there  had  been  for  some  time 
contention  between  the  parties  as  to  whether  a  public 
road  existed  over  plaintiff's  land.  The  defendant  con- 
tended that  there  was  a  public  highway,  and  he  more 
than  once  opened  the  plaintiff's  fences,  and  traveled 
over  the  land,  and  threatened  to  continue  to  do  so.  The 
plaintiff  was  not  required  to  institute  an  action  at  law 
for  every  act  of  trespass,  but,  to  avoid  a  multiplicity  of 
suits,  it  was  his  right  to  have  relief  in  equity  by  injunc- 
tion, regardless  of  whether  the  defendant  was  solvent 
or  insolvent. 

II.     The  plaintiff's  land  is  bounded  by  a  meandered 
body  of  water  called   *'Groose   Lake."     The  defendant 

claims  that  the  land  was  not  surveyed  to 
rights:  pv-  the  water  s  edge,  but  that  when  the  original 
der'ii™8*^"  government  survey  was  made  the  mean- 
dered line  was  established  some  distance 
from  the  lake,  and  that  a  piiblic  road  has  been  estab- 
lished over  this  strip  of  land  between  the  plaintiff's 
premises  and  the  lake;  and  he  claims  that  the  plaintiff 
has  no  ground  of  complaint,  because  he  does  not  own 
the  land  over  which  the  alleged  road  is  located.  There 
was  a  large  number  of  witnesses  examined  by  the  parties 
upon  this  question  in  the  case.  There  was  evidence 
tending  to  show  that  a  corner  of  plaintiff's  land  was 
established  some  distance  from  the  shore  of  the  lake, 
and  that  the  meandered  line  started  from  this  corner, 
and  there  was  evidence  contradictory  to  this.  The  gov- 
ernment plat  and  field-notes  show  that  no  reservation 
of  land  was  made  between  the  meandered  line  and  the 
water's  edge,  but  that  the  line  intersected  the  lake.   The 
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meander  line  is  not  a  line  of  boundary.  It  is  made  for 
the  purpose  of  ascertaining  the  quantity  of  land  in  the 
tract  bordering  on  the  lake  or  stream.  Kraut  ©.  Craw- 
ford^ 18  Iowa,  649;  Mtvsser  v.  Hershey^  42  Iowa,  356. 
Under  the  rule  of  these  cases,  the  plaintiff  is  a  riparian 
owner,  and  his  land  extends  to  the  lake. 

III.  It  is  claimed  by  appellant  that  there  is  a  high- 
way over  the  plaintiff's  land  by  prescription.  We  have 
given  this  feature  of  the  case  very  careful  consideration, 
because  we  regard  it  as  the  only  real  question  in  the 
case.  Our  conclusion  is  that  no  presumptive  right  had 
been  acquired  when  this,  suit  was  commenced.  It  would 
serve  no  useful  purpose  to  set  out  the  evidence  on  this 
branch  of  the  case.  It  is  enough  to  say  that  there  is 
no  sufficient  showing  of  adverse  user  of  the  strip  of  land 
in  question  to  authorize  a  finding  that  the  public 
acquired  a  right  to  the  same  as  a  public  highway.  We 
discover  no  sufficient  reason  for  disturbing  the  decree  of 
the  court  below.  Affirmed. 


District  Township  of  Carroll  v.  District  Town- 
ship OF  Arcadia. 

statute  of  Limitations :  agreement  to  pay  money  :  school  dis- 
tricts. The  defendant  district  was  formed  out  of  territory  for- 
merly belonging  to  the  plaintiff  district,  and,  in  the  adjustment  of 
the  indebtedness  of  the  original  district,  for  which  the  plaintiff 
was  primarily  liable,  defendant  agreed  to  pay  a  certain  per  cent, 
of  it.  More  than  fifteen  years  after  that  agreement  was  made, 
defendant  having  failed  to  pay,  plaintiff  brought  this  action  to 
recover  on  the  agreement.  There  was  nothing  in  the  contract  or 
the  petition  to  show  any  intention  on  the  part  of  the  contracting 
parties  that  payment  should  be  delayed,  nor  any  necessity 
therefor.  Held  that  a  right  of  action  at  once  accrued  upon  the 
agreement,  and  that  this  action  was  barred  by  the  statute  of 
limitations. 

Appeal  from  Carroll  District    Court. — Hon.   J.   P. 

Conner,  Judge. 

Filed,  January  25,  1890. 


\ 
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Dist  Twji.  of  Carroll  v.  Dist.  Twp.  of  Arcadia. 

Prior  to  June  5,  1871,  the  defendant  district  was 
included  in  that  of  the  plaintiff,  and  known  as  the  '*  Dis- 
trict Township  of  Carroll."  At  that  date  the  district 
was  divided,  and  the  defendant  district  created.  The 
district  township  of  Carroll,  before  the  division,  was 
indebted  in  a  large  amount;  and  on  the  thirteenth  day  of 
April,  1872,  the  two  district  townships,  through  their 
respective  boards,  with  a  view  to  properly  adjust  the 
burdens  of  the  previous  debt  between  them,  made  the 
following  agreement :  *'At  a  meeting  of  the  district  town- 
ship board  of  directors,  the  district  township  of  Carroll, 
and  the  district  township  of  Arcadia,  in  Carroll  county, 
Iowa,  held,  on  the  thirteenth  day  of  April,  1872,  at  the 
court  house  in  CarrroU,  for  the  purpose  of  dividing  the 
assets  and  liabilities,  and  adjusting  all  claims  and  dif- 
ferences between  the  said  townships,  it  was  resolved 
that  the  district  towiiship  of  Arcadia  hereby  assumes 
and  agrees  to  pay  one  hundred  and  twenty-nine  seven 
hundred  and  forty-two  hundredths  per  cent,  of  the 
debt  of  Carroll  township  that  existed  at  the  time,  on 
the  fifth  day  of  June,  1871;  the  judgment  taxes  of  1869 
and  1870,  and  other  unpaid  tax  levied  by  Carroll  town- 
ship, when  collected,  to  be  applied  on  the  payment  of 
said  indebtedness,  and  said  Arcadia  township  is  to  "psij 
one  hundred  and  twenty-nine  seven  hundred  and  forty- 
two  hundredths  per  cent,  of  the  remainder.  Said 
township  of  Carroll  agrees  to  pay  said  Arcadia  town- 
ship the  sum  of  seven-hundred  and  forty-eight  dollars 
for  the  use  of'  the  schoolhouse  fund  of  Arcadia 
township,  said  payment  to  be  made  on  or  before 
February  5,  1873.  The  school  tax  levied,  of  all  kinds, 
for  1871,  upon  the  property  in  said  Arcadia  township, 
is  to  belong  exclusively  to  Arcadia  township.  Said 
Arcadia  township  is  to  have  its  full  pro-rata  share  of 
all  discounts  or  money  saved  on  the  compromise  of  any 
of  the  indebtedness  herein  divided,  and  is  to  pay  one 
hundred  and  twenty-nine  seven  hundred  and  forty -two 
hundredths  per  cent,  of  said  indebtedness."  This 
action   was    commenced  in   April,   1888,   the  petition 
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Dist.  Twp.  of  Carroll  y.  Diet.  Twp.  of  Arcadia. 

showing  that  the  proportionate  amount  due  from  the 
defendant  district  under  contract,  because  of  debts  paid 
by  the  plaintiff,  is  eight  thousand  dollars;  and  to  the 
petition  is  appended  a  statement  of  the  items  of  such 
payment,  and  the  dates  thereof,  showing  the  payments 
to  have  been  made  by  the  plaintiff  at  different  dates, 
ranging,  in  point  of  time,  from  October,  1874,  to  March 
1,  1880.  The  district  court  sustained  a  demurrer  to  the 
I)etition;  and  the  plaintiff,  electing  to  stand  on  its  peti- 
tion, appeals  from  a  judgment  on  the  demurrer. 

« 

Oeo.  jR,  Cloud,  for  appellant. 

Powers  &  Powers^  for  appellee. 

Granger,  J. — The  ground  of  the  demurrer  avail- 
able for  our  consideration  is  that  the  action  is  barred  by 
the  statute  of  limitations.  The  agreement  by  which 
defendant  was  to  pay  does  not  in  terms -fix  a  particular 
time  for  payment;  and  unless,  by  legal  inference  from 
the  terms  of  the  contract,  or  from  the  averments  of  the 
petition,  a  rule  may  be  deduced  that  would  toll  the 
running  of  the  statute  to  a  time  within  the  statutory 
period,  the  action  must  be  treated  as  barred.  Keeping 
in  view  the  query,  when  did  the  cause  of  action  accrue  ? 
Let  us  first  look  to  the  contract,  to  ascertain  its  bearing 
on  the  question.  By  its  terms,  the  defendant  assumed 
and  agreed  to  pay  one  hundred  and  twenty-nine  seven 
hundred  and  forty-two  hundredths  per  cent,  of  the 
indebtedness  of  Carroll  township  that  existM  at  a  prior 
date,  June  5,  1871.  It  was  agreed  that  the  defendant 
should  share  pro  rata  all  discounts  or  money  saved  on 
a  compromise  of  any  of  the  indebtedness.  There  is 
nothing  in  the  contract  to  show  a  purpose  of,  or  a 
necessity  for,  delaying  an  early  adjustment  of  the 
affairs.  Aiding  the  contract  by  averments  of  the  peti- 
tion, and  such  a  purpose  or  necessity  is  no  more 
apparent.  It  does  not  appear  that  at  the  time  of  mak- 
ing the  agreement  the  amount  of  the  indebtedness  was 
not  definitely  known,  nor  that  there  was  pending  litiga- 
tion or  disputes,  or  any  facts  to  negative  a  presumption 
that   the    parties    intended    prompt    payment.     The 
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plaintiflE  treats  itself  as  the  party  of  primary  liability 
to  its  creditors;  and,  as  we  view  the  contract,  its  pur- 
pose was  to  raise  funds  to  aid  in  the  payment  of  its 
debts.  We  see  nothing  in  the  terms  of  the  contract  to 
require  the  plaintifiF,  as  between  itself  and  the  defend- 
ant, to  first  pay,  and  then  seek  repayment;  but,  with 
the  primary  obligation  for  payment  upon  it,  it  could  at 
once  demand  the  pro-rata  share  of  the  defendant,  and 
maintain  its  action  therefor. 

Appellant's  argument  is  based  upon  the  theory 
that  the  contract  *'was  a  continuing  one,"  and,  as  we 
understand,  that  its  right  to  demand  payment  depended, 
from  time  to  time,  upon  its  payments  of  the  different 
debts.  We  can  only  say,  as  in  substance  we  have  said 
before,  that  the  averments  of  the  petition  do  not  justify 
such  an  inference.  The  contract  is  to  pay  a  certain  per 
cent,  of  the '  indebtedness,  not  of  the  separate  debts; 
and  the  defendant's  liability  in  no  manner  depended  on 
the  different  items  of  the  plaintiff's  indebtedness,  but 
upon  the  aggregate  amount  at  a  particular  date.  If  the 
indebtedness  should  be  lessened  by  compromise,  the 
defendant  should  have  2^  prorata  share  of  such  benefits. 
The  action  is  at  law,  and  the  right  of  recovery  depends 
upon  a  strict  legal  liability.  No  excuse  for  the  long 
delay  is  offered  on  the  part  of  the  plaintiff ;  and,  so  far 
as  the  record  discloses,  all  matters  could  have  been  as 
well  adjusted  in  two  years  as  in  fifteen.  What  might 
have  been  the  effect  of  a  showing  that  disputes  or  liti- 
gation was  pending  or  anticipated,  and  that  payments 
by  the  defendant  were  not  to  be  made  until  after  adjust- 
ment, is  not  for  us  now  to  determine.  It  is  certain  that 
we  cannot  assume  such  a  state  of  facts,  to  avoid  the 
operation  of  the  statute. 

An  exhibit  to  the  petition  contains  an  itemized 
statement  of  ''Expenses  of  litigation,"  and  some  of 
these  items  appear  from  that  statement  to  have  been 
paid  as  late  as  September,  1879;  but  when  the  litigation 
took  place,  or  what  it  was  about,  does  not  appear.  We 
think  the  judgment  below  should  be 

Affirmed. 


a 
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District  Township  of  Carroll  v.  District 
Township  of  Pleasant  Valley. 

statute  of  Iiimitations :  aorebhent  to  pay  money  :  school  dis- 
tricts. District  Twp,  of  CarroU  v.  District  Twv.  of  Arcadia^ 
ante,  p.  96,  followed. 

Appeal  from    CarroU   District    Court. — Hon.   J.  P. 

Conner,  Judge. 

Filed,  JanuarV  26, 1890. 

This  action  is,  in  all  essential  particulars,  like 
that  of  District  Twp.  of  CarroU  v.  District  Tuyp.  of 
Arcadia^  ante,  p.  96,  the  defendant  district  in  this 
case  having  been  formerly  a  part  of  the  plaintiff  district; 
and,  aft^r  separation,  a  contract  was  niade  for  the  pay- 
ment of  indebtedness  as  in  the  former  case,  except  that 
it  differs  in  amount,  and  some  few  particulars  not 
essential.  From  the  judgment  on  demurrer,  as  in  the 
former  case,  the  plaintiff  appeals. 

Oeo.  a.  Clovd^  for  appellant. 

Powers  &  Powers^  for  appellea 

Granger,  J.— Counsel,  in  argument,  have  treated 
this  case  as  being  like  that  of  District  Twp.  of  CarroU 
V.  District  Twp.  of  Arcadia^  aiite^  p.  96,  and  evidently 
think  and  expect  the  ruling  in  the  two  cases  to  be  alike, 
as  we  think  they  must  of  necessity  be;  and,  following 
that  case,  the  judgment  in  this  is 

Affirmed. 
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2. 


8. 


4. 


5. 


e. 


Russell  &  Company  v.  Murdook  et  al. 

Promissory  'Notes :  made  on  sundat  :  batification  by  partial 
PAYMENT.  Promissory  notes  executed  on  Sunday  are  void,  but 
they  are  ratified,  and  thus  made  valid,  by  partial  payment  on  a 
secular  day.    (Ck>mpare  Harrison  t?.  Colton,  81  Iowa,  16.) 

The  Same :  batification  by  pabtneb  :  estoppel.  Where  the 
notes  in  such  case  are  executed  by  two  persons  as  partners,  ratifi- 
cation by  one  will  bind  both;  and  the  other,  having  alleged  that  she 
wad  a  partner,  cannot  afterwards  be  heard  to  deny  it  in  order  to 
avoid  the  effect  of  the  ratification. 

:  batification  by  one  joint  majceb     Partial  payment  by 

one  joint  maker  of  such  notes  is  a  ratification  for  other  joint 
makers,  and  makes  the  notes  valid  as  to  them. 


:  batification  OF  MOBTGAGE.    The  ratification  of  such  notes 

by  partial  payment  is  also  a  ratification  of  the  mortgage,  executed 
at  the  same  time,  to  secure  the  notes. 

Sale  of  Machine :  wabbanty  :  failube  to  comply  with  con- 
ditions. Defendant  purchased  a  machine  of  plaintiffs  upon  a 
warranty,  but  the  contract  provided  that  if  it  failed  to  fill  the  war- 
ranty within  ten  days  of  first  use,  written  notice  should  be  given 
to  plaintiffs,  and  that  they  should  have  reasonable  time  to  remedy 
the  defects,  and  that  continued  use  of  the  machine  after  the  time 
named  should  be  conclusive  evidence  that  the  warranty  was  ful* 
filled.  Defendants  gave  no  notice  of  defects  within  the  prescribed 
time,  but  continued  the  use  of  the  machine.  Held  that  they  could 
recover  no  damages  upon  an  alleged  breach  of  the  warranty.  (See 
opinion  for  citations.) 


:  conditioned  upon  void  settlement  :  batification.  Plain- 
tiffs sold  defendants  a  machine,  fpr  which  the  latter  agreed  to 
give  their  notes  secured  by  a  chattel  mortgage,  and  it  was  pro- 
vided that  the  title  should  not  pass  until  settlement  should  be  con- 
cluded and  accepted.  The  notes  and  mortgage  were  made  on 
Sunday,  but  they  were  afterwards  ratified  on  a  secular  day.  Held 
that  by  their  ratification  they  became  valid,  and  were  then  the 
settlement  contemplated,  and  thereupon  the  title  passed  to  the 
defendants. 
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Appeal  from  Humboldt   District    Court— Ro:n.    Lot 

Thomas,  Judge. 


Filed,  January  25,  1890. 
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R)is8ell  &  Co.  V.  Murdock. 

Action  in  chancery  to  foreclose  a  chattel  mortgage. 
There  was  a  decree  rendering  jadgment  against  two  of 
the  three  defendants,  but  nofoi^eclosureof  the  mortgage. 
Both  parties  appeal,  the  plaintiffs  first. 

Albert  E,  Clarke  and  0,.H.  Shelleriberger^  for 
appellants. 

J.  W.  Cory^  for  appellees. 

Beck,  J. — I.  The  mortgage  songht  to  be  foreclosed 
was  executed  to  secure  certain  promissory  notes  made  . 
by  defendants  in  consideration  of  a  separator  and 
attachments  and  a  traction  steam-engine,  purchased  by 
defendants  from  plaintiffs.  The  terms  and  conditions 
of  the  contract  of  purchase  are  expressed  in  an  order 
for  the  property  given  by  defendants,  and  addressed  to 
plaintiffs.  Among  other  conditions,  the  order  contained 
the  following :  (1)  The  defendants  agreed  to  execute, 
in  security  of  the  purchase  money,  a  chattel  mortgage 
upon  certain  specified  personal  property.  (2)  It  was 
stipulated  "that  title  to  the  goods  shall  not  pass  until 
settlement  is  concluded  and  accepted  by  Russell  & 
Company."  (3)  Other  conditions  are  in  the  following 
language :  ^^  Fourth.  The  above  articles  are  warranted 
to  be  of  good  material,  well  made,  and,  with  proper 
management,  capable  of  doing  as  good  work  as  similar 
articles  of  other  manufactures.  If  said  machinery,  or 
any  part  thereof,  shall  fail  to  fill  this  warranty  within 
ten  days  of  first  use,  written  notice  shall  be  given  to 
Russell  &  Company,  Massillon,  Ohio,  and  to  the  party 
through  whom  the  machinery  was  purchased,  stating 
wherein  it  fails  to  fill  the  warranty,  and  time,  opportu- 
nity and  friendly  assistance  given  to  reach  the  machin- 
ery and  remedy  any  defects.  If  the  defective  machinery 
cannot  then  be  made  to  fill  the  warranty,  it  may  be 
returned  by  the  undersigned  to  the  place  where  received, 
and  another  furnished  on  the  same  terms  of  warranty, 
or  money  and  notes,  to  the  amount  represented  by  the  " 
defective  machine,  shall  be  returned,   and  no  further 
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claim  made  on  Russell  &  Company.  Continued  posses- 
sion or  use  of  the  machine  after  the  time  named  above 
shall  be  conclusive  evidence  that  the  warranty  has  been 
fulfilled  to  the  satisfaction  of  the  undersigned,  who 
agree  thereafter  to  make  no  further  claim  on  Russell  & 
Company  under  warranty.  In  case  any  casting  fails 
through  defect  in  its  material  during  the  first  season, 
such  defective  piece  shall  be  replaced  without  charge, 
except  freight  or  express  charges;  but,  on  any  claim  for 
replacement  of  defective  castings,  the  defective  pieces 
shall  be  returned  to  Russell  &  Company,  or  to  the 
dealer  through  whom  the  machinery  was  ordered,  and 
shall  clearly  show  the  defects.  Defects  or  failure  of  one 
part  shall  not  condemn  or  be  grounds  for  claiming 
renewal  or  for  the  return  of  any  other  part.  It  is 
expressly  agreed  that  this  warranty  shall  not  include 
levers,  nor  will  any  be  replaced  on  account  of  breakage. 
All  warranties  to  be  invalid  and  void  in  case  the  machine 
is  not  settled  for  when  delivered,  or  if  this  warranty 
is  changed,  whether  by  erasure,  addition  or  waiver." 

II.  It  is  shown  by  the  evidence  that  the  machinery 
was  delivered  to  defendants  upon  this  order  on  the 
nineteenth  day  of  July,  1884,  and  that  upon  the  next 
day,  which  was  Sunday,  the  notes  and  mortgage  in  suit 
were  executed.  The  evidence  tends  to  show  that  the 
machinery  did  not  comply  with  the  warranty,  but  we 
find  it  unnecessary  to  find  the  facts  upon  this  point,  for 
reasons  which  wilt  hereafter  appear.  The  defendants, 
while  claiming  that  the  machinery  did  not  comply  with 
the  warranty,  did  not  return  or  oflfer  to  return  it  until 
the  sixth  day  of  January,  1888,  more  than  two  years 
after  this  action  was  commenced,  and  did  not  give 
written  notice  of  failure  of  the  machinery  to  comply 
with  the  warranty  'Vithin  ten  days  of  first  use,"  as 
provided  for  by  the  conditions  of  the  order  set  out 
above.  They  continued  in  possession  and  use  of  the 
machinery  until  long  after  suit  was  brought.  The 
defendants,  or  one  of  them,  acting  for  the  other,  made 
payments  upon  the  notes  before  suit  was  commenced. 
The  defendant,   A.   E.   Murdock,   is  the  wife  of  her 
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co-defendant,  J.  H.   Murdock.    The  defendants,   in  a 
'  certain  notice,  set  out  in  the  separate  answers,  describe 

* ;  themselves  as  constituting  a  co-partnership. 

III.  A  contract  entered  into  on  Sunday  is  void. 
But,  if  the  parties  enforce  or  perform  it  on  a  secular 

1.  PR0M1B80RT  ^aj,  ttiej  will  be  regarded  as  ratifying  it, 
SSsSndS^®  and  will  be  estopped  from  denying  its 
S^partlir  validity.  It  will  be  regarded  as  valid  from 
payment.  ^j^^  ^^j  ^f  j^g  ratification.     The  ratification 

takes  the  place  of  the  execution,  and  the  contract 
becomes  valid  by  reason  of  the  ratification.  Payment 
upon  a  Sunday  note  is  a  ratification.  If  it  be  not  so 
held,  this  result  would  follow:  The  payee  would 
receive  and  hold  money  paid  him  without  consideration. 
But  by  the  act  of  payment  the  maker  recognizes  the 
note  as  valid,  and  assumes  to  perform  its  obligations. 
It  becomes  a  valid  obligation  from  that  day,  and  is  no 
longer  void  because  it  is  a  Sunday  note.  See  HarrUon 
t).  Colton,  31  Iowa,  16. 

IV.  It  is  insisted  that  A.  E.  Murdock,  the  wife  of 
.   »                      J.  H.  Murdock,  did  not  ratify  the  Sunday  contract.     It 

2.  The  Bame :  ^  Claimed  that  she  was  not  a  partner  of  the 
by^Sirtner:  ^^her  defendants,  and  therefore  their  act 
estoppel.        of  payment  upon  the  notes  did  not  bind  her 

as  a  ratification  of  the  contract.  But,  as  she  shows  in 
her  answer  that  she  is  a  partner  of  her-  co-defendants, 
she  will  not  now  be  permitted  to  deny  it. 

V.  But,  if  she  be  not  a  partner  of  the  other  defend- 
ants, she  jointly  with  them  entered  into  the  contract 

for  the  purchase  of  the  machinery,  and  she 
tionbyone     jointly  exccutcd  with  them  the  notes  and 

mortgages.  The  payments  were  made  upon 
the  joint  contracts,  and  she  received  the  benefit  thereof 
by  the  discharge  and  satisfaction  of  the  debt  to  the 
extent  of  the  payment.  The  payments  will  be  pre- 
sumed to  have  been  made  with  her  approbation,  as  they 
operate  for  her  benefit,  discharging  the  debt  pro  tanto^ 
and  therefore  satisfying  the  claim  based  upon  the  orig- 
inal contract  of  purchase,  on  which  she  is  liable  if  the 
notes  and  mortgage  are  held  void  as  Sunday  contracts. 
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VI.  The  payment  of  a  part  of  the  debt,  whether 
the  payment  was  made  and  applied  upon  the  notes  or 

mortgage,  is  a  ratification  of  both  instru- 
Hon  of  morfc-  ments.     Both  are  but  incidents  of  the  debt 

gage.  ' 

and  the  satisfaction  of  the  debt  will  dis- 
charge both.  So  payment  upon  the  debt  will  discharge 
pro  tanto  both  instruments,  and  therefore  operate  as  a 
ratification  for  both. 

VII.  Defendants,  on  a  counter-claim,  seek  to 
recover  damages  for  the  breach  of  warranty  of  the 
6.  SAtsof  ma-    machinery  found  in  their  order.     They  did 

raityr'fafiure  ^^*  &^^  uotice  of  the  failure  of  the  machin- 
witb'SS.^  ery  to  fill  the  warranty  within  the  time 
diuons.  prescribed  in  the  contract,  and  continued 

its  possession  and  use  after  the  term  for  its  return  pre- 
scribed in  the  contract  of  the  parties.  This,  by  the 
terms  of  the  contract,  operates  as  conclusive  evidence  of 
the  fulfillment  of  the  warranty  to  the  satisfaction  of  the 
defendants.  This  condition  cannot  be  disregarded,  but 
must  be  enforced.  Under  it  the  defendants  can  set  up 
no  claim  for  a  breach  of  the  warranty.  Bayliss  v.  Hen- 
nessey^ 54  Iowa,  11;  Wendall  v.  Osborne^  63  Iowa,  100; 
Upton  Manuf.  Co.  v.  Suiske,  69  Iowa,  557. 

VIII.  A  condition  of  the  order  above  set  out  is  to 
the  effect  that  the  title  to  the  machinery    shall  not 

pass  "until  a  settlement  is  concluded  and 
*"ttoIied^uTOn     accepted  by  defendant."     We  understand 
ment.?ratmca-  that  the  Settlement  contemplated  pertains 
^^^'  to  the  transaction  upon  the  order,  and  the 

giving  of  notes  and  mortgage  for  the  purchase  money. 
Counsel  for  defendants  insist  that,  as  the  notes  and 
mortgage  were  illegal  becaase  they  were  contracts  made 
on  Sunday,  there  was  no  * 'settlement"  for  the  machinery, 
and  title  thereof  remained  in  plaintiffs,  and  their  only 
remedy  is  to  recover  the  property,  and  they  therefore 
cannot  maintain  this  action  to  recover  its  price.  The 
ready  answer  to  this  position  is  that,  by  the  ratification 
of  the  Sunday  contracts,  they  became  valid,  and  were 
then  the  settlement  contemplated,  and  thereupon  the 
title  of  the  property  passed  to  defendants. 
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IX.  It  is  argued  that  the  ratification  of  the  notes 
and  mortgage  in  effect  ratified  the  settlement.  This 
is  doubtless  correct.  From  this  position  counsel  argue 
that  defendants'  claim  for  damages,  on  the  ground  of 
the  breach  of  warranty,  must  be  sustained.  We  fail  to 
see  any  force  in  the  argument.  The  warranty  does  not 
arise  upon  the  notes  and  mortgage,  the  contracts  rati- 
fied, but  upon  the  order,  the  original  contract  of  pur- 
chase. It  was  not  a  Sunday  contract,  and  its  validity 
was  not  affected  by  any  other  cause.  It  did  not  need 
ratification,  and  in  fact  was  not  ratified,  but  from  the 
first  was  valid.  As  we  have  pointed  out,  defendants 
cannot  recover  damages  because  of  the  failure  of  the 
machinery  to  comply  with  the  warranty,  for  the  reason 
that  they  did  not  give  the  notice  in  the  time  prescribed 
in  the  contract,  and  retained  possession  of  the  property 
after  it  should  have  been  returned  under'  the  terms  of 

.  the  contract. 

X.  It  is  our  conclusion  that  plaintiffs  ought  to 
recover  against  all  the  defendants  upon  the  notes,  that 
the  mortgages  in  suit  ought  to^be  foreclosed,  and  that 
defendant  cannot  recover  upon  their  counter-claims  or 
cross-petition.  The  cause  will  be  remanded  to  the  court 
below  for  a  decree  in  accord  with  these  conclusions,  or, 
at  the  plaintiffs'  election,  such  a  decree  will  be  entered 
in  this  court.  Modified  and  affirmed. 
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~79  106  1.     streets :  neoliqence  leading  to  obstruction  :  evidence.    In  an 

1.^    ^  action  for  injury  to  plaintiff  'b  horse,  caused  by  rubbish  deposited 

iS  TM  ^^  ^^^  ^^  defendant's  streets  by  the  overflow  of   a  culvert  of 

jg    jQ^  insufficient  capacity,  held  that  it  was  error  to  exclude  evidence 

1*0    337  that  the  culvert  was  of  insufficient  capacity  and  that  it  was  choked 

up  with  rubbish,  and  that,  by  reason  thereof,  the  rubbish  causing 
the  injury  was  depo8ite<l  in  the  street;  for,  if  defendant's  negligence 
in  the  construction  of  the  culvert  caused  the  overflow,  then  the 
obstruction  caused  by  the  overflow  was  the  result  of  that  negli- 
gence. 
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2.       : :  LIABILITY  FOB   INJURIES    NOT   FORESEEN.     In    SUCh 

case  it  was  error  to  instruct  the  jury  that  the  defendant  was  not 
liable  for  negligence  in  constructing  the  culvert,  on  the  ground 
that  *'the  injury  could  not  reasonably  have  been  foreseen  and 
apprehended  as  a  result  of  the  insufficient  capacity  of  the  culvert;" 
for  if  defendant  was  negligent,  as  alleged,  it  was  liable  for  the 
results  of  such  negligence,  though  it  was  impossible  to  foresee  the 
particular  injury  resultihg  therefrom. 

Appeal  from   Pottawattamie    District   Court, — HoTf. 

H.  E,  Deemer,  Judge. 

Filed,  January  27,  1890. 

Action  to  recover  damages  sustained  by  pJaintiflE 
from  injuries  to  his  horse,  caused  by  defendant's  negli- 
gence in  constructing  a  culvert  under  a  street  of  the 
city,  which  caused  the  deposit  of  impediments  in  the 
street.  There  was  a  verdict  and  j  udgment  for  defendant. 
Plaintiff  appeals. 

Flickinger  Bros.^  for  appellant. 

G.  A,  Holmes^  for  appellee. 

Beck,  J. — I.  Plaintiff's  cause  of  action,  as  set  out 
in  his  petition,  is  stated  in  the  abstract  in  the  following 
language:  *' Plaintiff  in  his  petition  alleges  that,  at 
the  intersection  of  Pierce  street  and  Park  avenue, 
streets  of  defendant  city,  was  situated  a  small  culvert 
or  bridge,  forming  the  crossing  of  said  streets;  that 
said  culvert  was  wholly  inadequate  in  size  and  capacity 
to  carry  off  the  water  from  the  north  side  of  said 
avenue;  that,  by  reason  of  such  insufficiency  and  nar- 
rowness of  the  waterway,  said  culvert  became  fully 
stopped  up  with  mud  and  rubbish,  causing  the  drainage 
of  the  entire  ditch  on  the  east  side  of  said  avenue  to 
flow  upon,  and  over,  said  culvert,  thus  filling  the  inter- 
section of  said  streets  with  mud,  rubbish,  stones,  bricks 
and  other  refuse  matter;  that  the  defendant  negligently 
and  carelessly  permitted  and  allowed  large  quantities 
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of  broken  stones,  bricks,  brush,  sticks  and  other  rub- 
bish  to  accnnmlate  and  remain  at,  or  near,  the  inter- 
section of  said  streets,  and  at  the  culvert  aforesaid,  and 
that  the  defendant  city,  in  the  construction  of  said 
culvert,  negligently  and  carelessly  caused  same  to  be  so 
constructed  that  it  did  not  have  sufficient  capacity  to 
carry  oflf  and  drain  the  water  from  the  ditch,  for  which 
it  wap  designed;  that,  by  reason  of  the  negligent,  care- 
less and  unskilful  construction  of  said  culvert,  and  its 
lack  of  capacity,  the  same  became  filled  up  with  debris^ 
mud  and  other  accumulations,  and  the  overflow  thereof 
was  carried  into  the  street,  by  reason  of  which  accumu- 
lation of  rubbish  and  refuse  matter  in  said  street,  and 
the  condition  of  said  culvert  aforesaid,  etc.,  plaintiff's 
horse,  while  being  driven  along  the  same,  was  seriously 
and  irreparably  injured  by  having  its  leg  broken  above 
the  hock  joint."  Defendant  in  its  answer  denies  the 
allegations  of  the  petition,  and  alleges  that  the  injuries 
to  the  horse  were  caused  by  the  negligence  of  the 
plaintiff. 

II.  There  was  evidence  given  by  plaintiff's  wit- 
nesses tending  to  show  that  plaintiff's  horse  was  injured 
by  stepping  upon  a  brick,  which  rolled,  thus  breaking 
his  leg,  and  that  the  brick,  with  other  obstruction,  was 
washed  upon  the  street  by  the  overflow  of  the  water, 
caused  by  the  insufficiency  of  the  culvert  conducting 
the  water  under  the  street.  Plaintiff  offered  evidence 
tending  to  show  that  the  culvert  was  not  of  sufficient 
size,  and  that,  by  reason  thereof,  and  of  the  further  fact 
that  it  was  blocked  up  with  rubbish,  the  water  flowed 
into  the  street,  depositing  there  brick  and  other  obstruc- 
tions. The  district  court  excluded  this  evidence,  and 
other  evidence  tending  to  show  the  condition  and  char- 
acter of  the  culvert.  An  instruction  in  the  following 
language  was  given  to  the  jury :  **(10)  As  the  evidence 
in  this  case  shows  the  horse  in  question  was  injured,  if 
injured  at  all,  by  a  defect  or  obstruction  which  plaintiff 
claims  was  negligently  and  carelessly  permitted  and 
allowed  to  remain  in  the  streets  of  the  defendant  city, 


JANUARY  TERM,  1890.  109 

Hazzard  ▼.  The  City  of  Ck>uncil  Bluffs. 

you  are  instructed  that  the  fact  that  the  culvert  near 
where  the  injury  was  caused  was  not  of  sufficient  capac- 
ity to  carry  oflE  the  water  that  it  was  designed  to  carry 
off,  or  that  it  became  stopped  up  with  mud,  and  that 
one  or  the  other  fact,  if  it  be  a  fact,  caused  the  water  to 
flow  over  the  street  in  question,  and  that  the  overflow 
of  said  water  carried  the  obstructions  into  the  street, 
which  plaintiff  claims  caused  the  injury,  would  not  be 
sufficient  to  establish  a  liability  on  the  part  of  defend- 
ant, for  the  reason  that  such  injury  could  not  reasonably 
have  been  foreseen  and  apprehended,  as  a  result  of 
the  insufficient  capacity  or  lack  of  repair  of  the  said 
culvert." 

III.  It  will  be  observed  that  plaintiff  bases  his 
action  upon  the  negligence  of  defendant  in  permitting 

the  bricks  and  other  rubbish  to  accumulate 

1     St  RKKT8  * 

'  nexiifenoe  upou  the  Street.  It  is  shown  that  the  accu- 
o^b«traction:  mulatiou  upou  the  street  resulted  from  the 
negligent  construction  of  the  culvert.  It 
was  surely  proper  to  show  the  origin  and  cause  of  the 
obstruction,  in  order  that  it  might  be  determined 
whether  defendant  was  liable  therefor  by  reason  of  its 
own  negligence.  Unless  defendant  caused  or  permitted 
the  obstruction  to  the  street,  it  would  not  be  liable.  It 
is  plain  that,  if  defendant's  negligence  in  the  construc- 
tion of  the  culvert  caused  the  overflow  of  the  street, 
the  obstruction  was  caused  by  defendant's  negligence. 
The  evidence,  therefore,  was  erroneously  excluded. 

IV.  The  tenth  instruction,  above  set  out,  is  clearly 
erroneous  for  the  same  reasons  which  condemn  as 
2  . .        erroneous  the  rulings   upon  the  evidence 

ilfj^/riMnot  ]^^^  noticed.  The  reason  stated  in  the 
foreseen.  instructiou  for  holding  that  the  defendant 
is  not  liable  in  this  action  for  negligence  in  the  con- 
struction of  the  culvert,  viz.,  the  "injury  could  not 
reasonably  have  been  foreseen  and  apprehended,  as  a 
result  of  the  insufficient  cajmcity,  or  lack  of  capacity, 
of  the  culvert,"  is  obviously  unsound.  It  cannot  be 
claimed  that,  to  render  one  liable  in  an  action  for  negli- 
gence, he  must  foresee  the  identical  injury  for  which 
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recovery  is  sought.  Nothing  less  than  supernatural 
foresight  or  prescience  will  enable  any  one  to  know  just 
what  injuries  will  result  from  an  obstruction  in  a  street. 
The  person  injured,  the  character  of  the  injuries,  and 
their  extent,  and  the  manner  ii^  which  they  will  be 
incurred,  cannot  be  foreknown  by  the  one  who  is  negli- 
gent or  by  any  other  person.  It  is  sufficient  for  the 
negligent  party  to  know  that,  from  the  obstruction  in 
the  street,  which  he  negligently  causes,  the  property  or 
persons  of  those  passing  upon  the  street  will  be  exposed 
to  danger.  It  is  not  required  that  he  should  foresee  the 
injury  complained  of,  or  any  other  injury.  The  error 
of  the  instruction  is  apparent.  Other  questions  in  the 
case  need  not  be  considered.  For  the  errors  pointed 
out  the  judgment  of  the  district  court  is 

Reversed. 
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The  State  v.  Butcher. 

m 

1.  Information :  facts  not  stated  :  insufficiency  :  arrest  of 
JUDGMENT.  An  information  for  disturbing  a  school,  "  for  that  the 
defendant  *  *  *  did  commit  the  crime  of  unlawfully  and 
wilfuUy  disturbing  and  interrupting  a  school  taught  by/'  etc.,  is 
insufficient  to  sustain  a  conviction,  because  it  fails  to  state  the 
facts  constituting  the  offense ;  and  an  objection  based  on  such 
insufficiency  may  be  raised  for  the  first  time  on  a  motion  in  arrest 
of  judgment.    (See  opinion  for  citations.) 

2.      :    :    AMENDMENT  AFTER    VERDICT  ON  APPEAL.      While 


an  information  may  be  amended  in  justice's  court,  and  after 
appeal  to  the  district  court,  and  the  law  in  this  respect  is  very 
liberal  (see  opinion  for  citations),  yet  where  the  cause  has  been 
appealed  to  the  district  court  and  a  verdict  has  been  rendered 
against  defendant  there,  upon  an  information  which  fails  to  state 
the  facts  constituting  the  offense  charged,  it  is  then  too  late  to 
amend  the  information  by  stating  such  facts. 

Appeal /ro?7i  Muscatine  District  Court. — Hon.  C.  M. 

Waterman,  Judge. 

Filed,  January  27,  1890. 


JANUARY  TERM,  1890.  Ill 

The  State  v.  Batcher. 

-^ 1  ■       -  _|_         I ■__M^       MM^I  ^  -  --  -  -  ,,,  -  ^ 

Defendant  was  tried  in  justice's  court  on  an 
Information  which  accused  him  of  "wilfully  and  unlaw- 
fully interrupting  and  disturbing  a  school, '^  and  con- 
victed. He  appealed  to  the  district  court,  and'  was 
again  convicted.  From  the  iudfi:ment  rendered  in  the 
district  court  he  appeals. 

/.  J.  Russell^  for  appellant. 

H.  J.  Lauder^  County  Attorney,  for  the  State. 

Robinson,  J. — After  the  verdict  was  returned  in 
the  district  court,  and  before  judgment  was  rendered, 
defendant  filed  a  motion  in  arrest  of  judgment,  the 
grounds  of  which  were,  in  substance,  that  the  informa- 
tion was  insufficient  to  sustain  a  conviction.  The 
motion  was  overruled,  and  leave  given  the  state  to 
«mend  the  information,  which  was  done.  Judgment 
was  therefore  rendered  on  the  verdict. 

I.     The  body  of  the  information,  as  originally  filed, 

was  as  follows:  "The  above-named  defendant  is  hereby 

\.  jkforkatxon:  ^ccuscd  of  the  Crime  of  wilfully  and  unlaw- 

Buted^Miisnf-  ^^^^7  interrupting  and  disturbing  a  school, 

l^ii        *or  *^^*  ^^®  defendant  on  the  thirty-first 

judgment       ^^y  ^f  January,  A.  D.  1889,  at  Montpelier 

township,  in  said  county,  did  commit  the  crime  of 
unlawfully  and  wilfully  disturbing  and  interrupting  the 
school  taught  by  Miss  Louisa  Franklin  in  district 
number  four,  Montpelier  township,  in  said  county,  con- 
trary to  the  statute  in  such  case  made  and  provided ; 
wherefore  she  prays  that  the  said  Ambrose  Butcher 
may  bo  arrested  and  dealt  with  as  provided  by  law." 
The  first  question  presented  by  the  appeal  is  the  suflB- 
ciency  of  that  information  to  sustain  a  conviction. 
Section  4662  of  the  Code  requires  the  information  to 
contain  "a  statement  of  the  acts  constituting  the 
offense,  in  ordinary  and  concise  language,  and  the  time 
and  place  of  the  commission  of  the  offense,  as  near  as 
may  be."  The  facts  constituting  the  offense  should  be 
stated  with  as  much  precision  in  an  information  as  in 
an  indictment.     Code,  sees.  4662,  4296;  State  v.  Allen^ 
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82  Iowa,  492 ;  State  v.  BitmaUy  13  Iowa,  486.  It  has 
been  held  sufficient  to  charge  an  offense  in  the  language 
of  the  statute  (^State  v.  Ourran^  61  Iowa,  113;  Staie  v. 
Br  ewer  y  53  Iowa,  735);  but  we  think  that  rule  does  not 
apply  when  the  language  of  the  statute  does  not  so 
fully  describe  the  offense  as  to  show  the  material  facts 
which  constitute  it.  It  is  not  sufficient  to  charge  a 
mere  conclusion  of  law,  as  that  the  defendant  has  com- 
mitted burglary  or  arson.  Whart.  Crim.  PL  &  Pr.,  sees. 
154-221.  It  is  not  sufficient  to  name  the  offense.  The 
facts  charged  must  show  it.  State  t>.  Shaw^  35  Iowa, 
677 ;  State  ©.  McCormicTc^  27  Iowa,  412.  In  this  case, 
defendant  was  accused  of  committing  the  crime  named, 
"for  that  the  defendant,"  at  the  time  and  place  named, 
**did  commit  the  crime  of  unlawfully  and  wilfully  dis- 
turbing and  interrupting  the  school  taught  by  Miss 
Louisa  Franklin  in  district  number  four,"  in  the  county 
and  township  indicated.  The  acts  constituting  the 
offense  are  not  stated.  The  statement  does  not  show 
what  was  done,  excepting  by  the  averment  of  a  legal 
conclusion.  The  information  was  defective,  for  the 
reasons  stated  in  State  t).  Murray ^  41  Iowa,  580,  and 
not  sufficient  to  sustain  a  conviction.  It  is  contended 
on  the  part  of  the  state  that  the  information  .was  suffi- 
cient, in  the  absence  of  attack  before  the  case  was 
submitted  to  the  jury.  Section  4491  of  the  Code  pro- 
vides that  a  motion  in  arrest  of  judgment  shall  be 
granted  to  defendant,  after  verdict  against  him,  "(1) 
upon  any  ground  which  would  have  been  ground  of 
demurrer;  (2)  when,  upon  the  whole  record,  no  legal 
judgment  can  be  pronounced."  It  follows  that  the 
defects  are  not  waived  by  the  failure  to  point  them  out 
until  after  verdict.  See  State  v.  Potter^  28  Iowa,  558. 
II.  The  right  to  amend  an  information  is  well 
established.     It  has  been  held  proper  to  cause  it  to  be 

,  . .       signed  after  trial  in  justice's  court,  after 

tftS?  TeSiot    appeal  to  and  before  trial  in  the  district 

on  appeal.       court-    State  V.  Merchant,   38  Iowa,   375. 

It  has  also  been  held  that  after  conviction  in  justice's 
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court,  and  after  a  demurrer  to  the  information  has 
been  sustained  by  the  district  court  on  appeal,  it  is 
proper  to  amend  the  information.  State  v.  Doe^  50 
Iowa,  641.  In  the  case  last  named  it  was  said,  in  effect, 
that  such  amendments  should  be  permitted  to  any 
extent  *' consistent  with  the  orderly  conduct  of  judicial 
business,  with  the  public  interest,  and  with  public 
rights."  The  question  now  presented  is  whether  it 
would  be  within  that  rule  to  permit  an  amendment 
after  verdict  to  show  the  facts  constituting  the  offense. 
The  requirement  that  such  facts  shall  be  stated  in  the 
information  is  not  a  mere  matter  pf  form.  It  is 
designed,  not  only  to  identify  the  crime,  but  to  apprise 
the  defendant  of  the  essential  facts  upon  which  the 
state  relies,  in  order  that  he  may  prepare  his  defense. 
In  this  case  the  facts  upon  which  the  state  relied  were 
set  out  for  the  first  time  after  the  verdict  had  been 
rendered,  and  after  all  opportunity  for  further  prepara- 
tion for  defense  was  at  an  end.  Since  the  amendment 
was  not  merely  formal,  we  are  of  the  .opinion  that  it 
was  offered  too  late,  and  should  not  have  been  allowed. 
The  judgment  of  the  district  court  is 

Reversed. 


Allen  v.  Platt. 

1.  Pleading :  answer  after  demurrer  :  effect.  Where  defend- 
ant demurs  to  a  petition,  and  the  demurrer  is  overruled,  and 
defendant  answers,  he  thereby  admits  the  sufficiency  of  the  peti- 
tion, and  he  cannot  again  raise  that  question  upon  appeal. 

3.  Contract :  consideration  :  action  by  beneficiary.  Where  a 
sheriff  had  levied  upon  a  lot  of  hogs  under  execution  in  favor  of 
plaintiff  and  against  B.,  and  defendant  claimed  to  be  the  owner  of 
the  hogs,  and  he  entered  into  a  written  contract  with  the  sheriff, 
whereby  he  was  permitted  to  take  and  sell  the  hogs,  upon  his 
agreement  to  hold  the  proceeds  subject  to  the  order  of  the  court, 
and  that  the  rights  of  plaintiff  and  the  sheriff  should  be  in  no  wise 
prejudiced,  held-^ 
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(1)  That  the  instrument,  being  in  writing,  imported  a  con- 
sideration.    (Code,  sec.  2118.) 

(2)  That  the  instrument  was  intended  as  a  seciurity  for  plain- 
tiff, and  that  he  was,  therefore,  entitled  to  bring  an  action 
upon  it,  under  section  2552  of  the  Code.  (See  opinion  for 
citations.) 

Appeal  from  Sac  District  Court — Hon.  J.  P.  Conner, 

Judge. 

Filed,  January  27,  1890. 

Action  on  a  contract  executed  by  defendant  in  the 
following  words : 

*' Whereas,  Thos.  Batie,  sheriff  of  Sac  county, 
Iowa,  has  levied  upon  forty-nine  hogs  as  the  property 
of  H.  J.  Baxter  under  an  execution  in  a  judgment 
against  Baxter  et  al.^  and  in  favor  of  William  Allen; 
and,  whereas,  I  claim  ownership  of  said  hogs,  and  desire 
to  ship  the  same  to  market :  now,  then,  in  consideration 
that  I  may  so  ship  the  same,  I  hereby  receipt  for  them, 
to  be  held  by  me  subject  to  said  levy,  it  being  clearly 
understood  that  I  hold  said  hogs,  and  shall  hold  the 
proceeds  thereof,  subject  to  the  order  of  the  district 
court;  the  rights  of  said  judgment  creditor,  William 
Allen,  and  of  Thos.  Batie,  sheriff,  being  in  no  wise  prej- 
udiced. I  agree  to  respond,  upon  the  return  of  the 
execution  under  which  'said  levy  was  made,  upon  the 
iirst  day  of  the  term  of  said  district  court  of  Iowa  for 
Sac  county,  and  Abide  by  any  order  said  court  may 
joaake;  it  being  understood  that  this  writing  does  not 
prevent  in  any  manner  my  rights  to  claim  ownership  of 
said  hogs,  or  the  proceeds  thereof. 

"J.'O.  Platt." 

The  petition  contained  allegations,  in  effect,  that 
the  plaintiff  held  a  judgment  against  Baxter;  that 
execution  issued  thereon,  and  was  levied  on  the  prop- 
erty referred  to  in  the  contract;  that  the  contract  in 
suit  was  executed ;  that  the  property  was  released  to 
defendant  by  virtue  thereof;  that  the  execution  had 
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been  returned  unsatisfied ;  that  the  defendant  had  sold 
the  property  and  converted  the  proceeds  to  his  own  use, 
and  refused  to  apply  the  proceeds  to  the  satisfaction  of 
plaintiff's  judgment;  and  asks  judgment  for  such  appli- 
cation. The  answer  contains  four  divisions,  three  of 
which  aver  defensive  matter,  and  the  fourth,  matter  by 
way  of  counter-claim.  A  reply  was  filed,  and  the  cause 
tried  upon  the  issues  thus  presented*.  The  district 
court  gave  judgment  for  the  plaintifif,  fi>om  which  the 
defendant  appeals. 

# 

Ooldsmith  &  Hart^  for  appellant 

Mason  &  ThomaSy  for  appellee. 

Granger,  J. — The  errors  assigned  are  as  follows : 
*'-(l)  The  court  erred  in  holding  that  the  plaintiff  has 
such  an  interest  in  the  cause  of  action  that  he  may 
maintain  this  action.  (2)  The  court  erred  in  holding 
that  there  is  shown  to  be  a  good  and  valid  consideration  • 
passing  between  the  parties,  sufficient  to  make  the  con- 
tract upon  which  this  action  is  brought  a  valid  contract. 
(3)  The  court  erred  in  holding  that  there  was  sufficient 
evidence  to  support  the  finding  of  the  court." 

I.     The  first  division  of  appellant's  argument  deals 
entirely  with  matters  which  appear  on  the  face  of  the 
1  PLBADme:       petitlou.     The  argument  is  introduced  with 
deSSS^/i^'    these  statements :     *' Plaintiff  cannot  main- 
effeot.  i^ain  this  action  against  the  defendant.    The 

petition,  does  not  contain  allegations  sufficient  to  consti- 
tute a  cause -of  action  in  his  favor."  With  the  state  of 
the  record,  we  do  not  consider  these  questions.  They 
go  only  to  the  sufficiency  of  the  pleading.  To  the  peti- 
tion a  demurrer  was  presented,  which  was  overruled, 
and,  without  even  excepting  to  the  ruling,  the  defend- 
ant answered.  This  was  a  waiver  of  the  objection.  The 
demurrer  presented  a  law  issue  as  to  the  sufficiency  of 
the  petition.  The  judgment  of  the  court  on  that  issue 
was  favorable  to  the  petition,  and  that  judgment  stands 
conclusive  until  in  some  manner  set  aside,   under  the 
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provisions  of  the  statute.  This  rule  has  support  in  very 
many  cases,  and  they  are  to  be  found  in  the  note  to  sec- 

!  tion  2651  of  the  Code,  in  both  McClain's  and  Miller's 

Annotated  Editions  of  1888.  The  defendant,  by  taking 
issue  on  the  allegations  of  the  petition,  thereby  admits 
that  they  constitute  a  cause  of  action.  Frentress  v, 
Mohley^  10  Iowa,  450.  Hence,  after  the  answer  was 
filed  in  this  case,  the  trial  proceeded  upon  the  theory 
that  the  petition  stated  a  cause  of  action,  and  it  must 
be  so  treated  on  this  appeal. 

IL'    The  second  assignment  presents  the  question 

I  •  that  the  contract  has  no  consideration  to  support  it,  the 

precise  point  relied  on  being,  as  we  under- 

I  2  Contract  i 

j  ' nonaidera"      staud,  that  there  was  no  consideration  as 

I  tlon:  action        _^  _  .-^.i  ..         -ri/, 

by  benefioi-      between  the  parties  to  the  suit.     In  the  first 
!  division  of  this  opinion  it  is  held,  under  the 

I  state  of  the  pleadings,  that  the  petition  shows'  a  cause 

of  action  in  favor  of  plaintiff.  If,  therefore,  the  con- 
tract is  supported  by  any  consideration,  it  must  be  one 
on  which  plaintiff  can  maintain  the  action.  The  con- 
tract is  in  writing,  signed  by  the  party,  and  imports  a 
consideration.  Code,  sec.  2118.  But  it  is  said  that  the 
reply  admits  a  want  of  consideration,  and  hence  the 
fact  is  established  by  the  pleadings.  The  reply  does 
not  in  any  sense  indicate  to  us  such  a.  meaning  or  pur- 
pose, but,  on  the  contrary,  clearly  puts  in  issue  the 
matters  pleaded,  both  by  way  of  defense  and  counter- 
claim. In  this  connection  appellant  seems  to  regard 
the  plaintiff  as  not  a  proper  party  to  the  suit,  because 
not  substituted  by  the  court  under  the  provisions  of 
Code,  section  2574,  which  has  reference  to  actions 
against  a  sheriff  or  officer  for  the  recovery  of  property 
taken  on  attachment  or  execution,  and  permits  the 
party  in  whose  favor  the  process  issued  to  be  substi- 
tuted as  defendant.  This  is  no  such  a  proceeding.  It 
is  an  action  by  the  party  in  whose  favor  the  process 
issued,  and  not  against  an  oflBcer,  or  for  the  recovery  of 
property.  It  "is  true,  it  seeks  to  recover  a  part  of  the 
proceeds  of  certain  property,  but  the  right  of  recovery 
is  based  on  an  instrument  in  writing  averring  a  breach 
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of  the  conditions  thereof.  Section  2652  of  the  Code  is 
in  these  words:  "When  a  bond  or  other  instrument 
given  to  the  state  or  county  or  other  municipal  corpora- 
tion, or  to  any  officer  or  person,  is  intended  for  the 
security  of  the  public  generally,  or  of  particular  indi- 
Tiduals,  suit  may  be  bsoughfc  thereon  in  the  name  of 
any  person  intended  to  be  thus  sued  who  has  sustained 
an  injury  in  consequence  of  a  breach  thereof  That 
the  instrument  in  suit  was  intended  as  security  for  the 
plaintiff,  in  whose  interest  the  execution  issued  and 
the  property  was  seized,  hardly  admits  of  a  doubt. 
The  fact  is  apparent  on  the  face  of  the  instrument. 
That  it  was  not  a  statutory  bond  or  obligation  makes 
no  difference.  Oarretson  v.  Heeder^  23  Iowa,  21; 
Sheppard  v.  Collins^  12  Iowa,  670. 

III.  The  remaining  assignment  is  as  to  the  suffi- 
ciency of  the  evidence  to  sustain  the  finding  of  the 
court.  It  is  said  that  there  is  no  material  conflict  in 
the  evidence  as  to  ownership  of  the  property,  and  that 
it  belonged  to  the  defendant.  We  do  not  concur  in 
this  view.  The  evidence  is  decidedly  conflicting  as  to 
the  ownership,  and  the  court  below  has  found  for  the 
plaintiff.  Under  a  well-recognized  rule,  we  cannot 
interfere.  Affirmed 


The  State  v.  Bell. 

1.  Sednction :  bvidencb  :  lettebs  from  defendant.  In  a  prosecu- 
tioo  for  seduction,  letters  purporting  to  have  been  written  and  sent 
by  the  defendant  to  the  prosecutrix,  and  as  to  which  there  was 
evidence  tending  to  show  that  they  were  so  written  and  sent,  and 
the  contents  of  which  tended  to  show  the  relations  between  him 
and  the  prosecutrix,  were  properly  admitted  against  him. 

2.     :  :  :  instruction.    Where,  in  such  case,  the 

letters  purported  to  be  from  defendant,  and  the  prosecutrix  testi- 
fied that  she  received  them,  and  another  witness  testified  to  having 
carried  letters  from  him  to  her,  but  defendant's  experts  expressed 
the  opinion  that  they  were  not  all  in  the  same  handwriting,  the 
court  properly  instructed  that  if  defendant  had  some  other  person 

.  write  any  of  them,  and  he  then  sent  them  as  his  own,  the  effect 
would  be  the  same  as  if  he  had  written  them  himself. 
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3.  : :  C50RR0B0BATI0N.  Where,  in  addition  to  the  con- 
tents of  such  letters,  there  was  other  evidence  tending  to  show 
intimacy  and  courtship  between  the  parties,  the  prosecutrix  was 
sufficiently  corroborated,  as  required  by  section  4560  of  the  Ckxle, 
to  justify  a  verdict  of  guilty.  (As  to  what  constitutes  corrobora- 
tion in  such  cases,  see  cases  cited  in  opinion.) 

Anveal  from  Warren  District   Court, — Hon.   W.   H. 

McHenry,  Judge. 

Piled,  January  27,  1890. 

The  defendant  was  indicted  for  the  crime  of  seduc- 
tion, and  on  arraignment  pleaded  not  guilty.  Trial  to  a 
jury.  Verdict  of  guilty.  Defendant's  motion  for  new- 
trial  overruled,  and  judgment  on  the  verdict.  Defendant 
appeals. 

Powell  &  McOarry  ^ndi  H,  McNeil^  for  appellant. 
John  Y.  Stone^  Attorney  General,  for  the  State. 

Gi VEK,  J.  — I.  This  case  is  submitted  upon  transcript 
and  written  briefs.  On  the  trial,  certain  letters  Were 
1  Seduction-  P^oduced  by  the  prosccutrix,  which  she 
fetteffi^f?om  testified  she  had  received  from  the  defend- 
defendant.  ^ut,  and  that  they  were  in  his  handwriting. 
Another  witness  for  the  state  expressed  an  opinion  that 
they  were  in  the  defendant's  handwriting,  and  one 
David  Stevens  testified  to  having  carried  several  letters 
from  the  defendant  to  the  prosecutrix,  and  answers 
from  her  to  him.  Appellant  objected  to  the  introduc- 
tion of  the  letters  produced  as  immaterial,  and  not 
sufficiently  identified  as  being  from  the  defendant,  which 
objection  was  overruled.  The  original  letters  accompany 
the  transcript,  and  are  before  the  court.  The  contents 
of  these  letters,  if  from  the  defendant,  are  quite 
material,  as  tending  to  show  the  relations  that  existed 
between  him  and  the  prosecutrix.  There  certainly  was 
evidence  tending  to  show  that  these  letters  were  from 
the  defendant;  hence  there  was  no  error  in  overruling 
the  objection,  and  admitting  the  letters. 
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II.  The  defendant  having  introduced  evidence  of 
experts  who  expressed  the  opinion  that  the  letters  were 
.g  . .       not  all  in  the  same  handwriting,  the  court 

—-':  inBiruo-  instructed  the  jury  that,  if  the  defendant 

tlOD.  1 

had  some  other  person  write  them  or  any  of 
them,  and  he  then  sent  them  to  the  prosecutrix  as  his 
letters,  the  effect  would  be  the  same  as  if  he  had  written 
them  himself.  Appellant  contends  that  there  was  not 
testimony  upon  which  to  base  such  an  instruction,  and  . 
cites  a  number  of  cases  holding  that  to  so  instruct  is 
prejudicial  error.  The  letters  purport  to  be  from  J.  N. 
Bell.  The  prosecutrix  testifies  to  receiving  them,  and 
David  Stevens  to  having  carried  letters  from  the  defend- 
ant to  her.  The  testimony  of  the  defendant's  experts 
raised  the  question  as  to  whether  the  letters  were  all  in 
the  same  handwriting.  The  letters  were  before  the  jury, 
and  they  were  at  liberty  to  make  their  own  comparisons. 
The  instruction  was  evidently  correct,  and  called  for  by 
the  state  of  the  testimony. 

III.  Appellant's  further  contention  is  that  the 
verdict  is  not  supported  by  the  testimony,  and  especially 

in  that  the  prosecutrix  is  not  corroborated 
*  Zi^horii'      as    required   by    section    4660,    Code,  and 

because  it  does  not  appear  that  she  was 
previously  of  chaste  character.  That  the  crime  charged 
was  committed  may  be  established  by  the  testimony  of 
the  prosecutrix  alone,  but  she  must  be  corroborated  by 
other  evidence  teading  to  connect  the  defendant  with 
the  crime.  State  v.  McLaughlin^  44  Iowa,  82.  In  cases 
like  this,.facts  showing  intimacy,  courtship  and  attend- 
ing circumstances  are  corroborating  evidence.  State  v. 
Andre^  6  Iowa,  389;  State  v.  Curran,  51  Iowa,  11^. 
The  fact  that  the  parties  kept  company  together,  and 
acted  as  lovers  usually  do,  and  other  circumstances, 
may  be  suflBcient  corroboration.  State  v.  McCliniic,  73 
Iowa,  663.  In  addition  to  what  we  have  already  said 
about  the  letters,  there  was  other  testimony  tending  to 
show  intimacy  and  courtship  between  these  parties.  It 
is  contended  that  the  letters  produced,  being  identified  by 
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the  prosecutrix  alone,  should  not  be  considered  as  corrob- 
orating evidence.  We  have  mentioned  other  evidence 
tending  to  identify  the  letters,  and  from  which,  and  the 
face  of  the  letters,  it  might  be  inferred  that  they  were 
from  the  defendant  to  the  plaintiff;  and  hence  we  hold 
that  they  were  proper  corroborating  evidence,  without 
now  determining  whether  they  would  be  such  if  their 
identification  rested  solely  upon  the  testimony  of  the 
prosecutrix.  We  are  clearly  of  the  opinion  that  there 
was  testimony  corroborating  the  prosecutrix  in  her  state- 
ments tending  to  connect  the  defendant  with  the 
commission  of  the  offense  charged. 

Upon  the  issue  as  to  the  previous  chastity  of  the 
prosecutrix,  the  defendant  introduced  testimony  tending 
to  show  improper  conduct  and  associations  on  her  part 
during  the  time  that  she  was  employed  in  the  city  of 
Des  Moines.  We  conclude  from  the  character  of  the 
witnesses  called,  the  nature  of  the  statements  made,  and 
their  inconsistency  with  the  former  life  of  the  prosecu- 
trix, that  there  was  vastly  more  of  fabrication  than  fact 
in  the  testimony.  The  state  added  to  the  presumption 
of  chaste  character  the  testimony  of  a  number  of 
neighbors  and  acquaintances  that  her  previous  char- 
acter for  chastity  was  good.  Some  stress  is  laid  upon 
the  claim  that  the  prosecutrix  was  older  and  more  expe- 
rienced than  the  defendant.  They  were  both  of  mature 
years,  he  but  little  younger  than  she,  and  a  widower 
with  two  children.  Neither  should  be  heard  to  urge 
want  of  age  and  experience  in  excuse  of  their  wrong. 
We  have  examined  the  entire  transcript  and  argument 
with  care,  and  find  no  error  in  the  rulings  and  instruc- 
tions of  the  court,  and  are  of  the  opinion  that  the  testi- 
mony fully  supports  the  verdict.  The  judgment  of  the 
district  court  is  therefore  Affirmed. 
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Sadler  et  al.   v.  Olmstead, 

1.  Pleading :  diffbbbnt  oounts  fob  samb  cause.  In  the  first  count 
of  plaintiff's  petition  be  declared  upon  a  contract  for  hay  sold,  and 
sought  to  recover  the  contract  price.  Held  that  this  did  not  pre- 
clude him  from  setting  up  in  another  count  an  arbitration  .and 
award,  in  which  the  amount  which  defendant  should  pay  for  the 
same  hay  was  determined;  since  but  one  recovery  was  sought  upon 
the  whole  case,  and  plaintiff  had  aright  to  state  his  cause  of  action 
in  different  counts.  (See  Pearson  v.  Railway  Co.,  46  Iowa,  497, 
and  Van  Brunt  v,  Mather,  48  Iowa,  608.) 

2.      :  ADMISSION  OF  AWARD  IS  ADMISSION    OF  AGBEBMENT  TO  ARBI- 

TEATE :  BVIDENCB.  Where  plaintiff  in  one  count  sought  to  recover 
on  a  contract,  and  in  another  count  sought  to  recover  the  amount 
of  an  award  for  the  same  thing,  and  the  answer  was  a  general 
denial,  except  as  to  facts  admitted,  and  the  award  was  admitted, 
Tield  that  this  was,  in  effect,  also  an  admission  of  the  agreement  to 
submit  the  matter  to  arbitration,  and  that  it  was  error  for  the 
court  to  submit  any  other  view  of  the  case  to  the  jury;  but  that, 
since  the  court  proceeded  upon  the  theory  that  there  was  an  issue 
as  to  the  submission  to  arbitration,  it  was  inconsistent  with  that 
theory  to  exclude  any  evidence  which  tended  to  prove  that  the 
submi88i<m  was  fairly  made. 

Appeal  from  Tama   District    Court.  —  Hon.    L.   G. 

KiKNE,  Judge. 

Piled,  Januaey  27,  1890. 

This  is  an  action  at  law  to  recover  judgment  for 
certain  hay  sold  by  the  plaintiffs  to  the  defendant.  The 
defendant,  by  answer  and  counter-claim,  averred  that  he 
had  more  than  paid  for  the  hay  actually  delivered  to 
him,  and  demanded  judgment  against  the  plaintiffs. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment 
against  the  plaintiffs.    They  appeal. 

Brown  &  Miller ^  for  appellants. 

t 

J.  W.  WiUett  and  W.  H.  Stiver s^  for  appellee. 

RoTHROOK,  C.  J. — The  petition  is  in  two  counts.  In 
the  first  count  it  is  averred  that  the  plaintiffs  sold  and 
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delivered  to  the  defendant  one  hundred  and  thre^  and 
three  fourths  tons  of  hay  at  the  agreed  price  of  six 
dollars  per  ton,  and  that  defendant  has  paid  them  the 
sum  of  four  hundred  dollars,  and  that  the  sum  of  $222.60 
is  due  and  owing  to  the  plaintiffs.  The  second  count 
sets  forth  the  same  sale  of  hay,  and  avers  that  said  hay 
was  weighed  by  the  defendant,  and  received  without 
complaint.  That  afterwards  the  defendant  refused  to 
make  payment  therefor,  and  a  difference  arose  between 
the  parties  concerning  the  amount  due  on  said  contract, 
and  as  to  the  amount  of  hay  delivered  pursuant  thereto, 
and  what,  if  anything,  defendant  owed  plaintiffs  by 
reason  thereof,  and,  in  order  to  settle  and  adjust  amicably 
said  difference,  the  plaintiffs  and  defendant  orally 
agreed  to  submit  and  refer  said  differences  to  J.  L. 
Bracken,  as  an  arbitrator  to  determine  said  differences 
and  matters,  and  make  his  award  accordingly;  and  that 
both  parties  plaintiffs  and  defendant  agreed  to  abide  by 
said  award,  and  perform  the  same.  That  said  Bracken, 
after  having  examined  the  said  hay  and  heard  the 
statements  of  the  parties,  did  make  an  award  touch- 
ing said  matter,  pursuant  to  said  agreement,  which 
award  was  in  writing  and  figures  as  follows :  "Whereas, 
differences  have  arisen  between  T.  Brown  and  M.  Sadler, 
of  the  one  part,  and  N.  Q,  Olmstead,  of  the  other,  con- 
cerning a  contract  for  the  sale  and  delivery  of  hay,  and 
the  amount  of  hay  delivered  by  said  Brown  &  Sadler  to 
the  said  Olmstead,  the  parties  appeared  before  me,  and 
I  took  the  statements  of  each,  and  considered  the  state- 
ments of  both  parties  as  to  the  contract,  examined  the 
hay,  and  measured  it,  also  saw  the  weights  made  by  Mr. 
Olmstead;  and,  after  carefully  considering  the  whole 
matter,  I  determined  that  the  said  N.  Q-.  Olmstead  was 
indebted  to  said  T.  Brown  and  M.  Sadler  for  eighty-five 
tons  of  hay,  amounting  to  five  hundred  and  ten  dollars; 
that,  four  hundred  dollars  being  paid  on  same,  there  is 
still  due  one  hundred  and  ten  dollars  from  the  said  N. 
Gr.  Olmstead  to  the  said  T.  Brown  and  M.  Sadler. 

*'J.  L.  Bracken." 
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The  defendant  answered  the  petition  by  a  general 
denial,  except  as  admitted.  As  a  further  answer,  the 
defendant  alleged  that  he  agreed  to  purchase  of  plain- 
tiffs one  hundred  tons  of  good,  well-cured,  merchantable 
hay,  to  be  delivered  to  defendant  at  six  dollars  per  ton; 
that  defendants  commenced  to  deliver  said  hay  from 
their  meadows,  and  delivered  about  ten  tons,  in  a  wet, 
uncured  condition,  and  consisting  largely  of  slough 
grass,  and  defendant  refused  to  receive  any  more  of  said 
hay  in  said  condition,  under  said  contract;  and  that  it 
was  then  verbally  agreed  by  and  between  the  said  plain- 
tiffs and  defendant  that  the  balance  of  said  hay  should 
be  delivered,  placed  in  stacks,  and  when  cured  should 
be  measured,  and  the  number  of  tons  be  ascertained  by 
measurement,  and  paid  for  accordingly;  and  that  plain- 
tiffs, after  that,  delivered  fifty  tons,  making  sixty  tons 
in  all;  and  that  the  defendant  paid  the  plaintiffs  four 
hundred  dollars.  In  another  count  of  thp  answer  the 
defendant  demands  judgment  against  the  plaintiffs  for 
forty  dollars  on  account  of  the  overpayment  for  the  hay. 
The  defendant  answered  the  count  of  the  petition  based 
upon  the  arbitration  as  follows :  ''That  it  is  true  that 
after  the  hay  mentioned  in  the  said  count  was  delivered 
there  was  a  dispute,  and  difference  arose,  between 
plaintiffs  and  defendant;  and  defendant  admits  that  J. 
L.  Bracken  made  and  signed  the  instrument  set  out  in 
the  said  second  count  of  said  petition." 

It  is  conceded  that  but  one  purchase  of  hay  was 

made;  and  the  plaintiffs  sought  to  recover  upon  one 

1.  pl«adiho:      count  ouly  of  the  petition.     The  court  so 

^nto^for      treated  the  cause  in  the  instructions  to  the 

8amecao«e.      ^^^^       ^^     ^^    ^^^    ^j^.^j^    ^j^^    positiou    of 

defendant's  counsel,  that  the  first  count  of  the  petition 
is  a  waiver  of  the  award,  is  correct.  The  plaintiffs 
sought,  in  both  counts  of  the  petition,  to  recover  of  the 
defendant  for  certain  hay  sold  and  delivered,  and  had 
the  right  to  state  the  cause  of  action  in  different  counts. 
Pearson  v.  Railway  Co.^  46  Iowa,  497;  Van  Brunt  v. 
Mather^  48  Iowa,  603. 
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The  court  instructed  the  jury  upon  the  question  of 
award  as  follows  :  "(3)  If  you  find  from  a  preponderance 

8 :admi8-     of  the  evidence  that   after   the    hay  was 

S^JSSfiMion"^  delivered  a  difference  arose  between  plain- 
to  aSftreS:'  tiffs  and  defendant  concerning  the  amount 
evidence.       ^^^^  ^^  ^j^^  coutract  f or  the  sale  and  delivery 

of  the  hay,  and  as  to  the  amount  of  hay  in  fact  deliv- 
ered; and  if  you  further  find  that  both  parties  agreed  to, 
and  did,  refer  said  matters  of  difference  to  J.  L.  Bracken, 
an  arbitrator,  to  determine,  and  that  both  plaintiffs 
and  defendant  then  agreed  to  abide  by  the  decision  and 
award  of  said  Bracken,  and  that,  in  pursuance  thereof, 
the  said  Bracken  did  make  the  award  which  has  been 
introduced  in  evidence, — then  such  award  is  binding  on 
both  parties  thereto,  and  you  will  find  for  plaintiffs  for 
one  hundred  and  ten  dollars;  and  if  you  find  as  above, 
tl^en  you  will  not  consider  the  facts  set  out  in  the  first 
count  of  plaintiff's  petition,  as  in  such  case  plaintiffs 
should  not  recover  on  said  count.  (4)  If  you  should  fail 
to  find  that  the  matters  referred  to  in  instruction  3  were 
referred  to  J.  L.  Bracken,  as  arbitrator,  then  you  will 
determine  whether  or  not  plaintiffs  have  established,  by 
a  preponderance  of  the  evidence,  the  matters  set  out  in 
the  first  count  of  their  petition;  and,  if  you  find  that 
plaintiffs  sold  and  delivered  to  defendant  good,  well- 
cured,  merchantable  hay,  under  a  contract  for  six  dollars 
per  ton,  then  you  will  ascertain  how  many  tons  of  such 
hay  were  so  delivered,  and  allow  therefor  six  dollars 
per  ton;  and,  after  deducting  from  the  aggregate  sum 
so  found  four  hundred  dollars,  the  balance,  if  any,  will 
-be  your  verdict  for  plaintiffs,  unless  you  find  that  said 
original  contract  was  changed  after  part  of  the  hay  was 
delivered.'* 

We  have  stated  the  issues  quite  fully,  for  the  pur- 
pose of  determining  just  what  was  in  controversy 
between  the  parties.  It  is  true  the  answer  contains  a 
general  denial,  except  as  admitted.  But  it  is  admitted 
therein  that  after  the  hay  was  delivered  there  was  a 
dispute  and  differences  arose   between  plaintiffs  and 
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defendant,  and  that  J.  L.  Bracken  made  and  signed  the 
instrument  set  out  in  the  petition.  The  plaintiffs  claim 
that  this  was  an  admission  that  there  was  an  arbitration 
and  an  aw^rd.  We  think  the  position  must  be  sustained. 
It  is  true  the  answer  does  not  in  express  terms  admit  that 
the  difference  between  the  parties  was  submitted  to 
Bracken  as  an  arbitrator,  but  that  fact  should  be  held 
to  be  admitted  when  the  award  is  admitted,  and  not 
attacked  in  any  manner;  and  we  think  the  court  erred 
in  submitting  any  other  view  of  the  case  to  the  jury. 
This  is  what  is  denominatied  a  ^'common-law  submission 
to  arbitration;"  and  to  defeat  such  an  award  it  is  nec- 
essary for  the  defendant  to  impeach  the  same  in  some 
proper  manner.  Foust  v.  Hastings^  66  Iowa,  622.  And 
such  a  submission  is  always  construed  most  liberally, 
and  with  a  view  to  compelling  parties  to  submit  to  the 
adjustment  of  their  differences  made  by  an  arbitrator 
fairly  chosen.  The  defendant  did  not  impeach  the 
award  by  his  answer.  If  it  was  supposed  by  the  pleader 
that  he  could  admit  the  award  without  admitting  that 
there  was  a  submission  to  the  arbitrator,  we  think  it  was 
a  mistaken  view  of  the  law  of  pleading.  And  we  may 
say,  further,  that,  even  if  the  proper  issue  had  been 
raised  by  the  pleadings,  there  is  nothing  in  the  evidence 
which  would  warrant  any  interference  with  this  award. 
It  appears  that  the  parties  differed  as  to  the  amount  of 
hay.  The  defendant  claimed  that  the  number  of  tons 
should  be  ascertained  by  measuring  the  stacks  after 
they  had  settled,  and  the  plaintiffs  contended  that  the 
weights  of  the  loads  as  they  were  delivered  should  be 
considered.  It  appears  from  the  award  that  the  arbitra- 
tor took  into  account  all  the  claims  of  the  parties,  and 
made  his  award  accordingly. 

We  have  not  considered  in  detail  all  the  assign- 
ments of  error.  There  were  a  number  of  rulings  upon 
the  evidence  as  to  the  matters  between  the  parties  which 
were  submitted  to  arbitration  whereby  the  plaintiffs 
were  not  permitted  to  show  all  that  occurred  before  and 
at  the  time  of  the  arbitration.     We  think  everything 
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pertaining  to  the  differences  between  the  parties  should 
have  been  admitted  in  evidence,  if  it  whs  allowable  to 
introduce  any  evidence  impeaching  the  award.  As  we 
have  said,  we  do  not  think  any  attack  could  be  made 
upon  the  award  under  the  issues.  But,  upon  the  theory 
on  which  the  case  was  tried,  we  think  the  plaintiffs 
ought  to  have  been  allowed  to  prove  every  fact  lyhich 
tended  to  show  that  the  submission  was  fairly  made. 
Under  the  instruction  above  set  out,  the  jury  should 
have  returned  a  verdict  for  the  plaintiffs  for  the  amount 
found  due  by  theaward.  Reversed. 


Parley  v.  Hollenfeltz. 

Liquor  Nuisance :  abatement  of  action  :  other  AcrnoN  fending. 
The  petition  itk  this  case  charged  defendant  with  keeping  a  liquor 
nuisance  *'  at  numbers  154  and  162  Sixth  street/'  in  the  city  of 
Dubuque.  Defendant  in  his  verified  answer  admitted  all  that 
plaintiff  was  required  to  prove  to  authorize  an  injunction  restrain- 
ing the  nuisance;  but  he  withdrew  this  answer,  and  filed  an 
amended  answer,  denying  generally,  and  setting  up  as  a  plea  in 
abatement  that  another  action,  brought  by  the  same  plaintiff 
against  him,  was  pending  in  the  same  court  for  the  same  purpose, 
wherein  the  place  of  the  alleged  nuisance  was  described  as  "num- 
ber 168  Sixth  street,"  in  the  city  of  Dubuque,  and  alleging  that 
the  places  set  out  in  the  two  petitions  were  identical.  Held  thdt 
the  places  could  not,  from  their  descriptions  in  the  petitions,  be 
regarded  as  identical,  and,  as  the  evidence  introduced  faUed  to 
establish  such  identity,  and  as  defendant  under  oath,  in  his  original 
answer,  admitted  all  that  plaintiff  was  required  to  prove,  there 
should  have  been  a  decree  granting  an  injunction  as  prayed,  and 
for  attorney's  fees. 

* 

Appeal  from  Dubuque  District  Court — Hon.   D.   J. 

Leneiian,  Judge. 

Filed,  January  28, 1890. 

On  the  twenty-fifth  day  of  August,  1886,  the  plain- 
tiflf,  a  citizen  of  Dubuque  county,  filed  his  petition 
charging  that  the  defendant,  at  the  city  of  Dubuque, 
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"in  a  brick  building  at  numbers  154  and  162  Sixth 
street,  has  established  a  saloon  and  place  for  the  keeping 
and  sale  of  intoxicating  liquors"  in  violation  of  law, 
and  has,  since  the  eighth  day  of  April,  1886,  in  said 
saloon,  sold  to  divers  persons  intoxicating  liquors  con- 
trary to  law,  and  praying  for  an  injunction,  and  for 
costs.  On  April  18,  1887,  the  defendant  filed  his 
verified  answer,  containing  the  following  paragraph : 
*'For  further  answer,  defendant  says  that  heretofore, 
to- wit,  on*  the  eighth  day  of  April,  1870,  he  leased  from 
the  owner  thereof  the  premises  described  in  plaintiil's 
petition  for  the  sole  purpose  of  selling  beer  and  ale 
therein,  and  prepared  the  same  for  the  carrying  on  of 
said  business,  and  thereupon,  at  said  time,  to- wit,  the 
eighth  day  of  April,  1870,  he  commenced  the  prosecu- 
tion of  said  business,  and  has  ever  since,  at  the  place 
aforesaid,  conducted  the  same;  which  said  carrying  on 
of  said  business  as  herein  stated,  to- wit,  the  sale  of  beer 
at  retail  at  the  place  aforesaid,  is  the  keeping  of  a 
saloon  set  up  in  plaintiflE's  petition,  and  not  other  or 
diflferent."  January  8,  1889,  the  defendant,  by  leave  of 
court,  withdrew  said  answer,  and  filed  an  amended 
answer,  denying  generally,  and  alleging  "that  there  is 
now  pending  in  this  court,  brought  by  the  same  plain- 
tiif  against  this  defendant,  another  action,  making  the 
same  complaint,  and  stating  the  same  facts,  only  the 
numbers  of  the  place  are  different,  but  the  place  is  in 
fact  but  one  and  the  same  place.  And  defendant  further 
says  that  for  the  prosecution  of  this  action  plaintiff 
has  neither  paid,  .  nor  incurred  any  obligation  to 
pay,  any  attorney's  fee  whatever,  nor  paid  any  costs 
whatever."  On  these  issues  the  cause  was  submitted 
to  the  court,  the  plaintiff  introducing  in  evidence  the 
original  answer,  containing  the  paragraph  above  quoted. 
The  defendant  introduced  the  petition  of  this  plaintiff 
against  this  defendant,  filed  in  the  district  court  of 
Dubuque  county  on  the  sixteenth  day  of  April,  1885, 
alleging  that  the  defendant  ''at  the  city  and  county  of 
Dubuque,  Iowa,  at  number  168  Sixth  street,  Dubuqu.e, 
between  Main  and  Locust  streets,  south  side  of  Sixth 
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street,  has  established  a  saloon  and  place  for  the  keep- 
ing and  sale  of  intoxicating  liquors,  contrary  to  law;" 
that  in  the  month  of  April,  1885,  he  sold  liquor  therein 
contrary  to  law;  "and  that  since  the  fifteenth  day  of 
July,  1884,  at  the  saloon  and  place  aforesaid,  defendant 
has  sold  and  continues  to  sell  intoxicating  liquors;  and 
praying  for  injunction.  Defendant  also  introduced  his 
answer,  filed  April  18,  1887,  to  this  petition,  containing 
a  paragraph  the  same  as  that  in  the  original  answer  in 
this  case,  quoted  above,  and  his  amended  answer,  being 
a  general  denial.  John  Pier  called  by  defendant;  and 
the  record  shows  the  following  as  his  testimony : 
''That  he  understands  that  Mrs.  Sullivan  owns  the 
building  Hollenfeltz' s  place  is  in,  and,  in  reply  to  the 
question,  'How  many  places  or  rooms  does  Mr. 
Hollenfeltz  occupy  on  the  corner  of  the  alley  there, 
between  Main  and  Locust?'  he  answered:  'He  has 
one  place  there,  —  one  saloon.  He  has  got  a  storage 
room.  I  don't  know  what  he  has  got  in  it.  There 
is  one  small  room  there,  east  of  the  saloon,  and 
the  other  part  on  the  corner;  and  where  the  bar 
is  in,  where  the  liquors  are  sold,  is  one  part.  It  is 
kind  of  like  a  double  parlor.  It's  all  the  same  thing.' 
Cross-Exam ination :  Defendant  occupied  three  rooms. 
The  bar  is  in  the  middle  room;  the  next  room  is  a  kind 
of  attachment  to  the  bar-room, — chairs  and  tables  in 
there.  A  part  of  a  partition  divides  two  rooms,  but  is 
all  the  same  thing.  I  don't  know  what  is  in  the  east 
room, — never  been  in  there, — but  have  been  there  when 
the  door  was  open,  and  noticed  bottles  and  barrels 
stored  in  there."  It  was  admitted  that  the  plaintiff  has 
incurred  no  liability  for  attorney's  fee  in  this  case;  and 
upon  this  testimony  and  admission  the  case  was  sub- 
mitted. The  court  rendered  judgment  dismissing  the 
cause,  and  against  plaintiff  for  costs.    Plaintiff  appeals. 

S.  P.  Adams f  for  appellant. 

FouJce  &  Lyon  and   McCeney  &  Q  Donnelly  for 
appellee. 
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Given,  J. — The  admissions  made  by  the  defendant 
in  the  original  answer  in  this  case  establish  every  fact 
that  it  is  incumbent  upon  the  plaintiff  to  prove,  and,  in 
the  absence  of  any  further  testimony,  entitles  him  to  a 
decree  as  prayed.  In  that  answer  the  defendant  admits 
that  he  leased  the  premises  described  in  the  plaintiff's 
petition  in  April,  1870,  for  the  sole  purpose  of  selling 
beer  and  ale  therein,  and  prepared  the  same  for  carry- 
ing on  that  business,  and  that  he  has  carried  on  that 
business  in  said  premises  ever  since,  to-wit,  the 
sale  of  "beer  at  retail  at  the  place  aforesaid."  The 
place  aforesaid  is  described  as  "in  a  brick  building  at 
numbers  154  and  162  Sixth  street,  Dubuque,  Iowa.  The 
defendant  pleads  in  abatement  of  this  action  the  pend- 
ency of  the  former.  To  maintain  this  plea  the  burden 
is  upon  him  to  show  that  both  actions  relate  to  the 
same  place.  The  place  described  in  this  is,  "  in  a  brick 
building  at  numbers  154  and  162  Sixth  street,  Dubuque, 
Iowa,"  while  the  place  described  in  the  other  action  is 
"number  168  Sixth  street,  Dubuque,  Iowa,  between 
Main  and  Locust  streets,  south  side  of  Sixth  street." 
There  is  nothing  in  these  descriptions  to  show  that  they 
refer  to  the  same  place,  further  than  that  both  are 
described  as  being  on  Sixth  street,  Dubuque,  Iowa. 
The  only  other  testimony  is  that  of  John  Pier.  He 
testifies  about  the  defendant's  place  in  Mrs.  Sullivan's 
building,  the  place  on  the  corner  of  the  alley  between 
Main  and  Locust.  The  only  identification  that  he  gives 
of  the  place  of  which  he  is  speaking  is  that  he  under- 
stands that  Mrs.  Sullivan  owns  the  building;  and,  in 
answer  to  the  question,  "How  many  places  or  rooms 
does  Mr.  Hollenfeltz  occupy  on  the  corner  of  the  alley 
there,  between  Main  and  Locust?"  goes  on  to  state 
with  respect  to  the  rooms.  His  testimony,  as  set  out, 
does  not  even  show  that  the  place  of  which  he  is  speak- 
ing is  on  Sixth  street,  nor  is  it  designated  by  number, 
or  any  other  description.  Every  word  of  his  testimony 
may  be  strictly  true,  and  yet  the  defendant  be  keeping 
other  places  of  business  at  the  numbers  given  in  the  two 
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petitions.  We  do  not  understand  why  a  matter  about 
which  the  facts  would  seem  to  be  so  easily  established 
should  be  left  in  such  uncertainty.  In  the  argument  for 
appellee  it  is  said  :  ''We  need  not  discuss  the  findings 
of  fact,  for  it  is  well  known  and  fully  proven  that  the 
defendant  occupies  but  one  place,  and  uses  all  the  rooms 
in  that  place  in  conducting  the  one  business."  We  are 
not  referred  to  any  testimony  as  establishing  this  ' '  well- 
known  and  fully -proven  "  fact. 

Taking  the  testimony  as  it  is  before  us,  and  we  have 
the  defendant  admitting  upon  his  oath,  in  the  answer 
in  this  case,  that  he  kept  the  place  described  in  the 
petition  as^a  saloon,  to- wit,  ''in  a  brick  building  at 
numbers  154  and  162  Sixth  street,"  and,  in  the  answer 
filed  in  the  former  suit,  that  he  kept  a  saloon  at  "  num- 
ber 168  Sixth  street;"  and,  by  Pier's  testimony,  that  he 
kept  a  saloon  in  a  building,  which  he  understood  Mrs. 
Sullivan  owned,  on  the  corner  of  the  alley  between 
Main  and  Locust  It  was  a  possible  thing  for  the 
defendant  to  be  carrying  on  the  saloon  business  at  three 
different  places;  and,  while  such  may  not  have  been  the 
fact,  yet,  certainly,  it  so  appears,  from  this  testimony. 
We  think  the  defendant  failed  to  sustain  this  plea  in 
abatement  by  showing  that  the  two  actions  relate  to  the 
same  place;  and,  therefore,  the  judgment  of  the  district 
court  is  reversed,  and  a  decree  granting  an  injunction 
as  prayed,  and  for  costs,  including  an  attorney's  fee  of 
seventy-five  dollars,  will  be  entered  in  this  court. 

Reversed. 


Rosenthal  &  Co.  v.  Miller. 

Evidenoe :  sbbob  wrrHouT  frbjudicb.  If  it  be  admitted  that  the 
court  erred  in  admitting  testimony  in  this  case,  yet  it  appears  that 
such  errors  were  without  prejudice,  and  therefore  no  ground  for 
reversal,  because,  upon  the  evidence  properly  admitted,  the  judg^ 
ment  could  not  legally  have  been  different  from  what  it  was. 

Appeal  from  Council  BlvffB  Superior  Court. — Hon. 

E.  E.  Aylbsworth,  Judge. 
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Piled,  January  28,  1890. 

AcTioisr  upon  an  account.  Defendant  in  his  answer 
denied  indebtedness,  and  set  up  a  counter-claim  for 
damages  on  account  of  the  breach  of  a  contract  for  the 
sale  of  certain  goods.  The  case  was  tried  without  a 
jury,  and  judgment  rendered  for  plaintiff.  Defendant 
appeals. 

Smithy  Harl  &  McCdbe^  for  appellant. 

FlicJcinger  Bros.,  for  appellees. 

Beck,  J. — I.  The  objections  made  to  the  judgment 
of  the  court  below  are  wholly  directed  against  rulings 
upon  exceptions  to  depositions  and  other  testimony  in 
the  case.  The  action  is  upon  an  account  for  goods 
which  were  sold  by  a  traveling  salesman  for  plaintiffs. 
One  of  the  plaintiffs  testifies  by  deposition  that  the  sale 
was  made  upon  the  order  given  to  the  salesman;  that 
the  goods  were  shipped  to  defendants;  and  to  other 
matters  that  need  not  be  specified.  Various  objections 
are  made  to* the  different  interrogatories  of  the  plaintiff 's 
deposition;  as  that  the  evideuce  is  hearsay,  and  that  a 
copy  of  the  account  and  order  given  for  the  goods  was 
introduced  in  evidence.  These  objections  were  over- 
ruled. The  plaintiff  testifies  to  the  fact  tjiat  he  person- 
ally supervised  the  shipping  of  the  goods,  and  that  the 
goods  ordered  were  shipped.  He  presents  a  copy  of 
the  account  for  the  goods.  We  do  not  understand  that 
the  copy  is  made  evidence  of  the  purchase,  but  is  used 
to  describe  the  goods  sold  and  shipped.  This  witness 
did  not  produce  the  order  for  the  goods;  but  it  was 
afterwards  produced  by  the  traveling  salesman  who  sold 
the  goods.  All  this  competent  evidence  conclusively 
shows  that  the  goods  were  ordered  by  the  defendant, 
and  were  shipped  to  him.  He  was  a  witness  in  the  case, 
but  made  no  denial  in  his  testimony  that  the  orders  for 
the  goods  were  given,  or  that  the  goods  were  received  by 
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him.  There  was  evidence  also  tending  to  show  admis- 
sions of  the  debt  by  failure  to  make  any  objection  to  the 
claim  when  it  was  first  presented  to  defendant.  All  this 
evidence  was  certainly  competent,  and  it  cannot  be 
doubted  that  it  fully  authorized  the  court  below  to  enter 
judgment  on  the  claim. 

II.  Now,  let  it  be  assumed  that  all  other  interrog- 
atories than  those  presenting  the  evidence  we  have  just 
recited,  and  all  other  evidence,  upon  the  technical 
objections  urged  by  counsel,  should  have  been  sup- 
pressed, yet  the  judgment  must  have  been  as  it  was 
finally  rendered;  and,  had  the  court  failed  to  render 
such  judgment  to  that  effect,  it  would  have  been  an  error 
requiring  a  reversal  of  its  decision.  It  is  therefgre 
apparent  that,  if  the  court  below  erred  in  overruling 
defendant's  objections  and  exceptions  to  evidence,  it 
was  error  without  prejudice,  for  which  the  law  wiU  not 
permit  us  to  disturb  the  judgment. 

Affirmed, 


Wilson  v.  Daniels  et  at 
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1.  Homestead :  abandonment  :  facts  constitutino.  In  this  action 
to  set  aside  a  Isheritf  *8  sale  of  real  estate  on  the  ground  that  it  was 
plaintiff's  homestead,  it  appears  that  plaintiff  ceased  to  occupy 
the  proi>erty  as  a  home  about  three  years  before  the  sale ;  that  he 
directed  the  sheriff  to  levy  on  the  property  and  sell  it  on  execu- 
tion ;  that  he  did  not  commence  this  action  until  about  five  years 
after  the  sale  ;  and  that  the  purchaser  collected  the  rents  for  at 
least  a  portion  of  that  time.  Held  that  these  facts,  in  connection 
with  the  fact  that  plaintiff  and  his  wife  established  their  home  at 
another  place  before  he  commenced  this  action,  constituted  a  clear 
C'dse  of  abandonment,  and  justified  a  decree  against  him.  The 
facts  tliat  when  plaintiff  removed  from  the  house  he  left  some 
carpets,  window  shades  and  the  like,  therein,  and  that  three  years 
after  the  sale  he  filed  a  claim  of  homestead  in  the  property,  and 
that  he  testified  that  he  did  not  intend  to  abandon  it,  could  not 
overcome  his  acts  and  declarations  tending  to  show  an  abandon- 
ment. 
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2.  Appeal:  abstract  filed  too  late.  An  appellee's  abstract  will 
not  be  stricken  from  the  files  because  not  filed  within  the  time 
prescribed  by  the  rules  of  this  court,  where  it  does  not  appear  that 
the  submission  of  the  cause  was  delayed  thereby. 

Appeal  from   Linn    District    Court. — Hon.     J.    H. 

Preston,  Judge. 

Piled,  January  28,  1890. 

This  is  an  action  in  equity  by  which  the  plaintiff 
seeks  to  set  aside  and  annul  a  sheriff's  deed  for  a  house 
and  lot  in  the  city  of  Marion,  upon  the  ground  that 
said  property  is  the  homestead  of  the  plaintiff,  and  that 
the  judgment  upon  which  it  was  sold  by  the  sheriff  was 
no  lien  upon  the  premises,  and  the  same  were  exempt 
from  levy  and  sale.  A  hearing  was  had  upon  the 
merits,  and  a  decree  was  entered  for  the  defendants. 
Plaintiff  appeals. 

nickel  &  Crocker^  for  appellant. 

Thompson  &  Lanning^  for  appellees. 

» 

RoTHROCK,  C.  J. — It  appears  from  the  record  that 
the  plaintiff  was  the  owner  of  the  property  in  contro- 
versy. That  he  was  married  in  October,  1870,  and  that 
he  commenced  to  reside  in  the  house  on  the  lot  in  con- 
troversy in  the  year  1871,  and  continued  to  occupy  the 
same  as  a  home  until  September  or  October,  1873,  when 
he  removed  therefrom  with  his  family,  and  boarded  at 
a  hotel,  which  was  owned  by  him,  until  about  the  year 
1879.  During  this  period  he  ceased  to  be  the  owner  of 
the  hotel,  and  when  it  passed  into  other  hands  he  made 
a  claim  that  it  was  his  homestead,  and  attempted  to 
assert  such  claim  by  some  sort  of  legal  proceedings. 
Upon  his  removal  from  the  hotel  he  changed  his 
residence  to  the  city  of  Cedar  Rapids,  where  he  has 
since  resided  with  his  family.  His  wife  purchased  a 
home  in  the  last-named  place  in  the  year  1880,  and 
plaintiff  and  his  family  have  resided  therein  since  that 
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time.  The  property  in  controversy  was  sold  at  sheriflE  's 
sale  in  August,  1876,  to  A.  Daniels,  without  redemp- 
tion ;  and  on  the  same  day  a  sheriff's  deed  was  made  to 
said  Daniels.  This  action  was  commenced  in  April, 
1881,  and  it  was  finally  tried  and  disposed  of  in  Novem- 
ber, 1887.  It  appears  that  a  substituted  petition  was 
filed  May  2,  1885,  to  which  an  answer  was  filed  on  the 
twenty- fifth  day  of  the  same  month.  Another  substi- 
tuted petition  was  filed  June  1,  1885.  It  does  not 
appear  that  any  answer  was  filed  to  this  last  petition. 
There  is  some  controversy  between  counsel  as  to  this 
feature  of  the  case.  We  regard  it  as  of  no  consequence 
whether  an  answer  was  filed  to  the  last  substituted  peti- 
tion or  hot.  It  is  not  claimed  that  it  presented  any 
new  issue.  If  it  did  not,  the  answer  then  on  file  was 
sufficient. 

The  question  to  be  determined  is,  was  there  an 
abandonment  of  the  property  in  controversy  as  a  home- 
.  o  «,  •.^.    stead  at  the  time  it  was  sold  on  execution? 

1.  Hoxibtiad: 

me*ntf:°facu    '^^^^  ^^  *^  ^®  determined  from  the  evidence. 
oonstitutinR.    Without    Setting    out    the     testimony    in 

detail,  we  find  that  the  following  facts  are  established 
by  a  fair  preponderance:  The  plaintiff  ceased  to 
occupy  the  property  as  a  home  about  three  years  before 
the  sale.  He  directed  the  sheriff  to  levy  on  the  prop- 
erty and  sell  it  on  the  execution.  He  did  not  commence 
this  action  until  about  five  years  after  the  sale  was 
made.  Daniels,  the  purchaser,  collected  the  rents  of 
the  premises  for  at  least  part  of  that  time.  We  think 
that  these  facts,  in  connection  with  the  fact  that  the 
plaintiff  and  his  wife  established  their  present  home 
before  he  commenced  this  action,  constitute  a  clear  case 
of  abandonment.  The  fact  that  the  plaintiff  directed 
the  levy  to  be  made  ought  to  preclude  him  from  claim- 
ing any  homestead  right.  It  is  true  that  when  the 
plaintiff  removed  from  the  house  he  left  some  property 
therein,  such  as  carpets,  window  shades  and  the  like, 
and  that  in  1879  he  filed  a  claim  of  homestead  in  the 
county  recorder's  office,  and  had  it  recorded,  and  he 
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testifies  that  he  did  not  intend  to  abandon  his  home- 
stead. But  this  cannot  be  held  to  overcome  his  acts 
and  declarations  tending  to  show  an  abandonment. 

The  appellant  presented  a  motion  to  strike  the 
appellee's    abstract    from  the  files,  because   not  filed 

within  the  time  required  by  the  rules  of 
■  abstnust  filed  tUs  court.     The  motiou  will  be  overruled. 

There  is  no  showing  that  the  submission  of 
the  cause  was  delayed  by  reason  of  the  failure  to  file 
the  abstract  within  the  proper  time.  The  decree  of  the 
district  court  will  be  Affirmed. 


1.  Vendor  and  Vendee:  fbaud:  rescission:  evidbncb.  The 
evidence  in  this  case  (see  opinion)  is  held  to  show  that  defendants, 
who  knew  the  value  of  the  property  on  hoth  sides,  conveyed  to 
plaintiffs  land  in  the  state  of  Missouri,  worth  one  hundred  and 
sixty  dollars,  in  exchange  for  property  in  Iowa  (where  aU  the  par- 
ties resided)  and  notes  of  the  plaintiffs,  worth  in  the  aggregate 
twelve  hundred  doUars,  and  that  defendants  induced  plaintiffs  to 
make  the  exchange  by  false  representations'  as  to  the  quality,  loca- 
tion and  value  of  the  land;  wherefore  it  is  held  that  the  decree  of 
the  district  court  rescinding  the  contract  was  justified. 

2.  : : :  tender.  In  such  case,  although  defend- 
ants had,  prior  to  the  beginning  of  the  action  for  rescission,  paid 
off  an  incumbrance  on  the  property  conveyed  by  plaintiffs  to  them, 
it  was  not  necessary  for  plaintiffs,  in  order  to  recover,  to  tender 
the  defendants  the  amount  so  paid;  because  defendants  had  con- 
veyed the  property,  so  that  it  could  not  be  reconveyed  to  plaintiffs, 
and  the  decree  could  and  did  credit  defendants  with  the  amount. 
in  fixing  the  money  judgment  which  they  should  pay  in  lieu  of  the 
property. 

ft 

3.  ■  :  — — :  — ^  :  excessive  demand.  Nor  could  a  decree 
for  rescission  be  avoided  in  such  case  because  plaintiffs,  in  their 
offer  to  rescind,  demanded  their  property  back,  and  also  their 
damages  on  account  of  expense  and  trouble;  especially  where 
there  was  nothing  to  show  that  defendants  were  disposed  to  make 
a  reetitution  on  any  terms. 
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4.     :  :  -  ;  delay.     Where  in  such  case  it  appeared 

that  defendants  agreed,  when  the  contract  was  made,  that,  if  their 
representations  were  not  true,  the  property  of  plaintiffs  was  to  be 
returned  and  damages  paid,  an  action  for  rescission,  based  upon 
such  agreement,  could  be  maintained,  though  the  offer  to  rescind 
was  not  made  as  promptly  as  is  required  where  rescission  is 
demanded  on  the  ground  of  fraud  alone. 

5.     : : :  damage  to  land  in  the  meantime.    Nor 

could  defendants  in  such  case  avoid  a  rescission  on  the  ground 
that,  in  the  meantime,  timber  had  been  stolen  from  the  land  in 
Missouri,  so  that  they  could  not  be  placed  in  statu  quo  by  a  recon> 
veyance  to  them, — it  appearing  that  plaintiffs  had  not  been  in 
possession  of  the  land,  nor  responsible  for  the  theft,  and  that  it 
would  doubtless  have  occurred  had  there  been  no  change  in  the 
title. 

Appeal  from    Linn    District    Court, — Hon.   J.     H. 

Preston,  Judge. 

Filed,  January  28,  1890. 

Action  in  equity  for  the  rescission  of  a  contract  for 
the  sale  of  real  estate  and  for  general  relief. 

RicJcel  &  Crockery  for  appellants. 

William  O.  Clark  B,jid  James  A.  Reed^  for  appellees. 

Granger,  J. — In  January,  1887,  the  plaintiffs, 
Charles  Stroflf  and  wife,  resided  at  Mount  Vernon,  Iowa, 
as  did  also  the  defendants,  Swaflford  Bros.  On  the 
twenty-eighth  of  the  month  they  concluded  an  agree- 
ment by  which  one  hundred  and  twenty  acres  of  land  in 
Missouri  was  conveyed  to  Charles  Stroflf,  and  in  return 
the  home  of  the  plaintiffs,  being  a  house  and  two  lots  in 
Mount  Vernon,  was  conveyed  to  defendants.  Stroft  and 
wife  had  never  seen  the  land  in  Missouri,  and  claim  to 
have  t^ken  it  on  the  representations  of  the  defendants. 
It  appears  that  in  making  the  exchange  the  Missouri 
land  was  valued  at  twelve  hundred  dollars,  and  the 
house  and  lots  at  Mount  Vernon  at  five  hundred  dollars, 
on  which  there  was  a  mortgage  incumbrance  of  one  hun- 
dred dollars.    The  remaining  eight  hundred  dollars  for 
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the  Missouri  land  was  secured  by  notes  of  Charles  StroflF, 
and  a  mortgage  on  eighty  acres  of  the  land.  The  house 
and  lots  and  the  notes  given  by  Charies  Stroflf  were 
afterwards  transferred  to  third  parties  by  Swaflford  Bros. 
Plaintiffs  in  this  proceeding  claim  that  the  transaction 
was  fraudulent,  because  of  misrepresentations  as  to  the 
character  and  value  of  the  land  in  Missouri;  and  also 
claim  upon  defendants'  alleged  agreement  that,  if  the 
lands  in  Missouri  were  not  as  represented^  they  would 
receive  the  lands  back,  and  restore  to  plaintiffs  their 
property,  with  damages  resulting  to  them,  because  of 
the  misrepresentations.  In  the  district  court  the  issues 
wei'e  found  with  the  plaintiffs,  and  it  ordered  a  recon- 
veyance of  the  Missouri  lands  to  the  defendants,  and 
gave  judgment  for  plaintiffs  for  twelve  hundred  and 
seventy  dollars,  being  the  contract  price  for  the  house 
and  lots,  and  the  amount  of  notes  given  by  Stroff;  the 
money  judgment,  however,  to  be  satisfied  by  a  surrender 
of  the  notes,  and  a  reconveyance  of  the  house  and  lots. 
I.  Appellants  in  argument  present  several  ques- 
tions for  our*  consideration,  the  first  of  which  refers  to 

the  sufficiency  of  the  testimony  to  justify  a 
^ye^eeV"^*     finding  of  fraud.     The  testimony  and  the 
^Mrton^vi-    arguments  have  received  careful  attention, 
^^^^'  and  we   are  satisfied  that  the  defendants 

have  in  this  case  intentionally  deceived  and  wronged 
the  plaintiff.  We  are  first  met  with  the  clearly-estab- 
lished facts  that  the  defendants,  when  making  the 
contract,  did  not  own  the  Missouri  land,  but  with 
knowledge  of  its  market,  value,  having  first  secured  a 
sale,  and  knowing  the  plaintiffs  to  have  no  knowledge 
of  the  land,  they  paid  what  they  must  have  known  to 
be  its  value,  one  hundred  and  sixty  dollars,  and 
received  therefor  from  the  plaintiffs  twelve  hundred 
dollars.  It  is  further  clearly  established  that  at  the 
time  of  making  the  contract  the  parties  both  lived  at 
Mount  Vernon,  Iowa;  that  the  defendants  were  men  of 
business  experience,  and  to  some  extent  engaged  in 
real-estate  business;  that  the  plaintiffs  were  persons  of 
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foreign  birth  and  education,  without  business  expe- 
rience, or  a  purpose  to  engage  in  it,  within  the  ordinary- 
acceptation  of  the  term;  that  they  were  purchasing  the 
Missouri  land  for  a  home,  and  absorbing  their  home  in 
Iowa  for  that  purpose,  having  very  little  means;  that 
the  Missouri  land  was  in  a  spur  of  the  Ozark  mountains, 
and  unsuited  for  the  purposes  of  a  farm  or  a  home  for 
the  plaintiffs.  These  facts  in  the  case  are  practically 
without  dispute,  and  of  themselves  show  that  the 
transaction,  in  its  advantages,  is  all  on  one  side.  We 
have,  then,  a  case,  upon  facts  barely  questioned,  where 
one  party  knowing  the  values  of  the  property  on  both 
sides  of  the  transaction,  has,  as  a  result  of  the  igno- 
rance of  the  other  party,  absorbed  his  property  for  a 
jirifle  more  than  a  tithe  of  its  value.  This  is  an  advant- 
age that  an  honest  dealer  never  takes.  I'arties  thus 
situated  may  sometimes  be  so  hedged  about  by  legal 
advantages  as  to  receive  protection,  but  a  court  of 
equity  always  views  such  a  transaction  with  jealousy 
and  mistrust.  The  party  before  a  court  of  equity,  ask- 
ing that  such  advantages  be  legalized,  should  have  his 
decree  if  he  clearly  stands  within  the  shadow  of  the 
law;  but  upon  questions  of  fact,  when  confronted  by 
witnesses  and  circumstances  which  militate  against  him, 
he  stands  at  a  singular  disadvantage.  As  to  the  repre- 
sentations made  at  the  time  of  the  transaction,  the  testi- 
mony is  conflicting.  We  do  not  fully  set  out  the 
testimony,  and  extended  comments  are  unnecessary. 
Charles  Stroff  testifies  that  the  defendants  represented 
the  land  to  be  good  soil,  like  that  near  Mount  Vernon; 
that  there  were  twenty^five  or  thirty  acres  of  good  land 
on  each  forty;  that  he  could  cut  from  two  to  three 
hundred  ties  from  each  forty  acres;  that  Crocker  station 
was  thirteen  miles  distant,  where  he  could  get  fifty 
cents  apiece'for  them;  and  that  the  land  was  worth  ten 
dollars  per  acre  after  the  ties  were  removed.  Mr.  Stroff 
is  somewhat  corroborated  by  his  wife,  who  says  she 
could  not  well  understand  English,  but  could  under- 
stand some,  and  she  was  present  when  the  conversation 
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took  place.  Speaking  of  the  conversation,  she  says: 
*'Mr.  Swaflford  told  us  not  to  be  afraid  of  them,  and 
turned  to  me  and  said:  *If  the  land  is  not  what  I  say,* 
he  said  we  could  come  back  and  he  would  pay  the  loss, 
and  that  it  was  twenty- five  to  thirty  in  each  good  land, 
good  farming  land."  A  Mr.  Perkins,  against  whose 
credibility  plaintiffs  earnestly  contend,  says  he  was 
present  when  the  trade  was  talked,  and  he  corroborates 
Mr.  Stroff  in  his  statements.  Touching  the  value  of  the 
land,  the  defendants  made  statements  to  others  fixing 
the  valup  at  ten  dollars  per  acre,  while  their  correspond- 
ence with  one  Mr.  McGregor  in  Missouri,  who  held  the 
land  for  sale,  shows  that  they  knew  that  the  land  was 
worth  but  $1.25  per  acre,  and  was  on  the  market  for 
that  price.  The  defendants  in  their  testimony  clearly 
contradict  the  plaintiffs  as  to  the  representations  made, 
and  say  that  the  plaintiffs  took  the  land  upon  informa- 
tion obtained  from  other  sources,  and  not  upon  their 
representations.  If  the  representations  were  made  as 
claimed  by  Stroff,  they  were  grossly  false.  As  a  mat- 
ter of  fact,  the  land  was  twenty-five  miles  from  the  sta- 
tion. The  intervening  country  was  so  uneven  that  ten 
ties  would  be  a  load  for  a  team,  and,  with  the  expense 
of  making  ties  on  the  market  at  Crocker  station,  would 
cost  sixty-four  cents,  and  their  market  value  there  was 
but  twenty-five  cents.  Instead  of  there  being  twenty- 
five  or  thirty  acres  on  each  forty  suitable  for  cultiva- 
tion, there  are  but  twenty -five  or  thirty  acres  in  the 
entire  tract,  and  about  forty  or  fifty  on  which  fruit 
could  be  raised.  The  testimony,  taken  together, 
impresses  one  with  the  belief  that  the  land  at  this  time 
for  use  is  of  no  practical  value.  If  it  has  a  present 
value,  it  rests  largely  in  its  being  an  article  for  illegiti-^ 
mate  speculation.  It  is  in  fact  a  mountainous  tract  of 
land.  We  believe,  from  the  testimony,  that  the  defend- 
ants did  make  the  representations,  and  with  the  intent 
charged  by  the  plaintiffs,  and  that  the  plaintiffs  should 
have  the  relief  given  below,  unless  refused  on  other 
grounds* 
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II.     It  is  said  that  the  decree  as  entered  is  wrong, 
because  the  defendants,  long  before  there  was  an  effort 

.        at  rescission,    paid    off   the  one-hnndred- 

— :  tender.  (joUar  incumbrance  on  the  house  and  lots 
conveyed  to  them,  and  there  has  been  no  tender  of  the 
money  back.  Appellees  were  not  required  to  make 
such  a  tender,  in  view  of  the  fact  that  the  house  and 
lots  had  been  sold  by  appellants,  and  on  the  face  of  the 
record  they  could  not  be  restored.  In  fixing  the  money 
judgment  to  be  paid  in  lieu  of  the  house  and  lots,  the 
decree,  in  effect,  credits  appellants  with  the .  incum- 
brance paid. 

It  is  urged  that  appellees,  in  their  offer  to  rescind 
the  contract  after  discovering  the  true  condition  of  the 

land,    demanded    seventeen    hundred   and 

as   we    understand    the 


8. 


— :  excessive  fifty    dollars;    or, 

argument,  they  wanted  their  property 
back,  and  also  the  damages.  It  is  likely  true  that  they 
wanted  a  return  of  the  property  or  its  value,  and, 
besides,  the  damages  sustained  because  of  expenses  and 
trouble;  but  we  do  not  understand  that  more  was 
demanded,  and  the  fact  of  such  a  demand  would  not 
defeat  their  right  of  recovery  in  this  action.  There  is 
nothing  to  show  that  appellants  were  in  any  manner 
disposed  to  make  restitution,  and  were  denied  the  right 
because  of  excessive  demands. 

III.  A  question  is  further  made  that  the  offer  of 
rescission  was  not  made  in  time.     We  do  not  enter  into 

_. .       a  discussion  of  the  testimony  and  authori- 

— .delay,  ties  ou  that  question,  because  it  is  alleged, 
and  we  think  proven,  that  it  was  agreed,  when  the  con- 
tract was  made,  that,  if  the  representations  were  not 
true,  the  property  of  appellees  was  to  be  returned,  and 
damage  paid.  If  that  is  true,  appellees  had  the  right 
to  recover  on  that  promise,  and,  conceding  that  in  such 
a  case  a  notice  or  demand  for  the  return  of  the  property 
would  be  necessary,  the  rigid  rule  claimed  as  applicable 
to  cases  of  fraud  does  not  govern. 

IV.  After  the  transfer  of  the  land  to  plaintiffs, 
considerable  of  the  timber  thereon  was  cut  off  by  timber 
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^ . .        thieves,  and  appellants  urge  that  there  can 

toiiandta*t&  ^^  ^^  rescission  of  the  contract,  because 
meantime.  t^g  character  of  the  property  changed  while 
the  title  was  in  the  plaintiffs.  There  can  be  no  ques- 
tion as  to  the  authorities  or  the  law  to  the  effect  that 
before  appellees  can  rescind,  and  rightfully  demand  a 
return  of  their  property,  they  must  put  appellants  in 
statu  qTio.  Appellants  are  entitled  to  the  land  as  it 
would  have  been  but  for  the  transfer.  This,  we  think, 
they  have  done.  The  property  must  be  treated  as 
belonging  to  defendants  in  January,  1887.  Plaintiffs 
never  took  actual  possession  of  the  land,  and  the  change 
complained  of  was  without  their  fault,  and,  we  think, 
would  have  taken  place  if  the  title  had  been  retained  by 
the  defendants.  If  this  is  so,  then  the  defendants,  as 
to  the  land,  are  in  the  same  position  they  would  have 
been  had  the  transaction  not  taken  place.  Certainly 
they  are  in  such  a  position,  so  far  as  the  record  can 
determine  such  a  question.  It  is  not  claimed  that  the 
timber  thefts  resulted  in  any  way  from  the  transfer  or 
change  of  title.  The  facts  are  not  essentially  different 
from  what  they  would  be  if  a  tornado  had  swept  over  the 
land,  and  destroyed  the  timber,  while  the  title  was  in 
plaintiffs.  Surely,  such  a  change*  in  the  condition  of 
the  property  would  not  defeat  the  right  of  rescission. 

V.  The  deed,  by  order  of  the  court,  was  made  to 
Swafford  Bros.,  and  there  appears  to  be  some  confusion 
as  to  the  initials  of  the  members  composing  the  firm; 
there  being  C.  G.,  S.  G.  and  L.  G.  Swafford.  The  dis- 
trict court  found  the  firm  to  consist  of  C.  G.  and  L.  G. 
Swafford.  It  is  urged  that  the  testimony  shows  that 
the  firm  consists  of  C.  G.  and  S,  G.  Swafford.  To  avoid 
any  mistake  in  that  respect,  it  will  be  here  so  decreed, 
and,  as  the  deed  now  filed  runs  to  Swafford  Bros.,  the 
objection  made  will  be  fully  avoided.  We  think  the 
decree  of  the  district  court,  with  the  slight  modifica- 
tion, manifestly  just,  and  it  is  Affirmed. 
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1.  Vendor  and  Vendee :  bbsalb  upon  agbebhent  to  Aoooxmr : 

RESCISSION.  Where  plaintiff  conveyed  land  to  the  defendant  to 
secure  a  debt,  and  it  was  afterwards  agreed  that  the  latter  should 
sell  the  land  and,  after  paying  the  debt  and  another  lien,  should 
account  to  plaintiff  for  the  balance  of  the  proceeds,  and  plaintiff 
ratified  a  sale  so  made  by  surrendering  possession  of  the  premises 
to  defendant's  vendee,  held  that  plaintiff 's  right  to  recover  the 
balance  of  the  proceeds  could  not  be  defeated  by  a  rescission  of  the 
sale  by  defendant  and  his  vendee,  without  plaintiff's  consent. 

2.  Contracts:  new  one  annulling  the  original  :  consideration: 
pleading  and  proof.  Where,  in  an  action  upon  a  contract, 
defendant  answered  that  the  one  sued  on  was  annulled  by  a  new 
one  subsequently  made  and  based  upon  another  consideration,  the 
court  properly  instructed  that  defendant  had  the  burden  to  prove, 
not  only  the  new  contract  as  alleged,  but  that  it  was  sustained  by 
some  new  consideration  moving  to  plaintiff.  Although,  in  this 
case,  the  consideration  for  the  original  agreement  may  have  been 
sufficient  to  sustain  the  second  one,  the  instruction  was  justified 
by  defendant's  theory  of  his  defense,  as  stated  in  his  answer. 

B.  Damages :  conversion  of  commercial  paper  :  evidence.  Com- 
mercial paper  is  presumptively  worth  its  face,  but  in  an  action  for 
its  wrongful  conversion  its  real  value  may  be  shown,  as  by  proof 
of  the  insolvency  of  the  maker.  (See  Callanan  v.  Brown,  81  Iowa, 
841,  and  Latham  v.  Brown,  16  Iowa,  120.)  In  this  case,  where  the 
face  value  of  the  notes  converted  by  defendant  was  twenty-four 
hundred  dollars,  and  he  testified  that  he  considered  them  worth 
seventeen  hundred  or  eighteen  hundred  dollars,  but  their  market 
value  was  not  shown,  and  it  did  not  appear  that  the  mortgage 
security  was  inadequate,  nor  that  the  maker  was  insolvent,  held 
that  a  finding  by  the  jury  that  they  were  worth  their  face  could 
not  be  disturbed  on  appeal. 

I.  Appeal :  excessive  judgment  :  remittitur  :  costs.  In  this  case 
the  judgment  in  favor  of  plaintiff,  and  from  which  defendant 
appealed,  is  found,  by  a  calculation  from  the  data,  to  be  excessive; 
but,  plaintiff  having  offered  to  remit  the  excess,  the  judgment  is 
modified  accordingly  and  affirmed,  but  at  plaintiff 's  costs. 

Appeal  from  Clay  District  Court. — Hon.  George  H. 

Carb,  Jadga 
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Filed,  January  28,  1890. 

Action  to  recover  an  amount  alleged  to  be  ane  on 
account  of  the  sale  of  real  estate.  There  was  a  trial  by 
jury,  and  a  verdict  and  judgment  for  pl'aintifE.  The 
defendant  appeals. 

Soper  &  AlleUj  for  appellant. 

Parker  &  JRichardson^  for  appellee. 

Robinson,  J. — In  April,  1886,  plaintiff  was  the 
owner  of  one  hundred  and  sixty  acres  of  land  in  Clay 
county.  The  tract  was  incumbered  by  a  mortgage  in 
favor  of  the  Central  Loan  and  Trust  Company  of  Des 
Moines  for  the  sum  of  eight  hundred  and  fifty  dollars, 
and  by  another,  in  favor  of  defendant,  for  the  sum  of 
$446.64.  Plaintiff  was  also  owing  defendant  the  further 
sum  of  $194.10,  and,  on  the  seventeenth  day  of  the 
month  named,  to  secure  the  payment  of  the  last  two 
sums  specified,  the  plaintiff  and  his  wife  executed  and 
deli^^^^d  to  defendant  an  instrument,  in  the  form  of  a 
warranty  deed,  conveying  the  tract  of  land  aforesaid, 
subject  to  the  mortgage  for  eight  hundred  and  fifty  dol- 
lars. A  lease  of  the  premises  was  also  executed  by 
defendant  to  plaintiff.  The  plaintiff  claims  that  in  the 
month  of  July,  1886,  he  made  an  agreement  with 
defendant  by  virtue  of  which  the  latter  was  to  sell  the 
premises  to  any  one  he  might  elect;  that  plaintiff  .was 
to  have  all  for  which  such  premises  might  be  sold  in 
excess  of  the  indebtedness  aforesaid,  up  to  the  sum  of 
two  thousand  dollars,  and  one-half  of  all  for  which  it 
should  sell  in  excess  of  two  thousand  dollars  ;  that  on 
the  twentieth  day  of  January,  1887,  defendant  sold  the 
premises  to  one  Cross  for  the  sum  of  twenty -four  hun- 
dred dollars,  but  has  failed  to  pay  oyer  any  part  of  the 
proceeds  of  the  sale.  He  therefore  demands  judgment 
for  seven  hundred  dollars,  with  interest  from  date  of 
sale.  The  defendant  admits  the  sale  to  Cross  for  the 
amount  stated,  but  claims  that  no  money  was  received 
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from  the  purchaser,  but  his  notes,  secured  by  a  mortgage 
on  the  land  only,  and  that  the  sale  was  made  under  a 
verbal  agreement  with  plaintiff,  by  the  terms  of  which 
plaintiff  was  to  put  the  notes  received  on  the  sale  on  the 
market,  and  out  of  the  proceeds  thereof  pay  the  eight 
hundred  and  fifty-dollar  mortgage,  and  secure  defend- 
ant the  amount  due  him;  and  the  surplus  cash  was  to 
belong  to  plaintiff,  after  allowing  defendant  a  reasonable 
commission  for  effecting  the  sale.  The  defendant  further 
claims  that  after  the  sale  to  Cross  was  effected  plaintiff 
refused  to  carry  out  his  part  of  the  agreement,  but 
demanded  money  instead  of  the  notes;  that  thereupon, 
by  agreement  between  defendant  and  Cross,  the  sale 
was  rescinded,  and  the  deed  was  returned  to  defendant, 
and  the  notes  and  mortgages  of  Cross  were  returned  to 
him.  Defendant  demands  judgment,  by  way  of  counter- 
claim, for  the  amount  due  on  his  two  notes,  and  for  the 
amount  of  a  judgment  assigned  to  him  which  was  ren- 
dered against  plaintiff,  and  was  a  lien  against  the  land 
in  question.  The  amount  of  the  verdict  and  judgment 
against  defendant  was  $711.16,  besides  costs. 

I.  Appellant  contends  that  he  was  not  the  owner 
of  the  premises,  but  was,  in  contemplation  of  the  law,  a 
1.  VENDOBand  mortgagee;  that  by  his  conveyance  to  Cross 
Jaie^upon*"  ^^  transferred  his  interest  as  mortgagee 
S?count?^r^  only,  for  that  plaintiff  was  at  the  time  in 
scission.  possession  of  the  premises,  and  Cross  was 
chargeable  with  notice  of  his  rights;  that  therefore 
defendant  and  Cross  were  authorized  to  rescind  the  sale; 
and  that  plaintiff,  having  lost  no  rights,  should  not  be 
heard  to  complain.  But  there  was  evidence  from  which 
the  jury  might  have  found  that  the  sale  was  lutified  by 
plaintiff.  He  surrendered  possession  of  the  premises  to 
Cross  after  being  informed  of  the  sale;  and  the  evidence 
tends  to  show  that  he  did  so  before  the  sale  was  rescinded. 
That  being  true,  he  could  not  be  affected  by  the  agree- 
ment of  defendant  and  Cross  to  rescind,  without  his 
consent,  but  had  a  right  to  insist  upon  having  the  fruits 
of  the  sale^  according  to  the  terms  of  his  agreement  with 
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defendant.     Therefore  the  court  did  not  err   in    not 
instructing  the  jury  to  return  a  verdict  for  defendant. 

II.     It  seems  to  be  conceded,  in  effect,  that  plaintiff 
gave  to  defendant  authority  in  writing  to  sell  the  land 

in  question,  although  the  writing  was  not 
new  one  an-     produced  ou  the  trial.     Plaintiff  claims  that 

nulling  the         '^ 

Sderoiion  ?°'  this  Writing  was  given  about  the  first  day  of 
**roo?°**^^  July,  1886,  and  that  it  represented  the  only 
agreement  for  the  sale  of  the  premises 
which  he  had  with  defendant.  The  latter  admits  the 
writing,  but  claims  that  it  was  given  at  a  later  date,  and 
at  about  the  time  a  sale  to  one  Udi  was  contemplated. 
Defendant  further  claims  that  the  sale  to  Cross  was 
made  under  a  later  agreement,  which  was  verbal.  In  an 
amendment  to  his  answer,  he  speaks  of  it  as  follows : 
*'Said  oral  contract  expressly  waived,  and  made  null 
and  void,  all  former  contracts,  whether  the  same  were 
in  writing  or  not.  Said  contract  was  that,  in  consider- 
ation of  the  prospect  of  selling  the  said  premises  to 
B.  B.  Cross  on  time,  for  an  enhanced  price,  the  pro- 
ceeds of  the  Cross  sale,  after  paying  indebtedness  to 
defendant,  and  enabling  plaintiff  to  realize  on  same, 
above  commission  to  defendant,  to  go  to  plaintiff;  that 
the  plaintiff  was  to  take  the  notes  given  by  Cross,  and 
convert  the  same  into  cash,  to  be  used  in  imyment  of  the 
indebtedness  to  defendant, — the  balance  for  the  benefit 
of  plaintiff,  as  above  stated."  Plaintiff  denies  the 
making  of  this  alleged  agreement,  and  there  is  a  con- 
flict of  the  evidence  in  regard  to  it.  Appellant  complains 
of  a  part  of  the  ninth  and  of  the  fifteenth  paragraphs  of 
the  charge  to  the  jury,  which  are  as  follows :  *'(9) 
*  *  *  If  you  find,  by  a  preponderance  of  the  evi- 
dence, that  the  contract  set  up  by  the  plaintiff  was  in 
fact  entered  into  between  the  parties,  then  the  plaintiff 
will  be  entitled  to  recover  herein  in  accordance  with  its 
provisions,  unless  such  contract  was  waived  by  a  sub- 
sequent parol  agreement  entered  into  between  the 
parties,  for  a  good  and  sufficient  consideration."  *'(15) 
If  you  find  that  the  contract  sued  on  was  in  fact  entered 
Vol.  79—10 


146  SUPREME  COURT  OF  IOWA, 

Pelley  ▼.  Walker. 

into  between  the  parties,  but  that  subsequent  thereto, 
and  prior  to  the  sale  to  Cross,  an  oral  contract  was 
entered  into  between  the  parties,  by  the  terms  of  which 
the  said  written  contract  was  waived,  and  that  the  sale 
to  Cross  was  made  under  such  subsequent  oral  contract; 
and  if  you  further  find  that  there  is  a  new  or  additional 
consideration  for  such  oral  contract, — that  is,  some 
other  or  further  advantage  or  benefit  to  plaintiiBf,  addi- 
tional to  the  benefit  he  was  to  receive  under  the  written 
contract,  if  any  was  made,r— then  the  plaintiflf  is  not 
entitled  to  recover  upon  the  contract  sued  on,  and  your 
verdict  should  be  for  the  defendant.  The  burden  of 
proving  such  subsequent  contract  by  a  preponderance 
of  the  evidence  is  upon  the  defendant."  The  ground 
of  appellant's  complaint  is  that  the  portions  of  the 
charge  quoted  prohibit  the  finding  that  the  subsequent 
parol  agreement  was  made,  unless  a  further  and  addi- 
tional consideration  was  shown.  It  may  be  conceded,  as 
claimed  by  appellant,  that  the  consideration  of  the  first 
agreement  might  have  been  sufiicient  to  sustain  the  sec- 
ond, and  thajb  the  charge,  abstractly  considered,  is 
erroneous.  But  the  answer  of  defendant  as  amended 
states  that  the  oral  agreement  expressly  waived,  and 
made  null  and  void,  all  former  contracts,  and  specified 
a  new  consideration  upon  which  it  was  based.  It 
excludes  by  its  terms  the  consideration  of  former  agree- 
ments; and  the  portions  of  the  charge  objected  to  were 
evidently  given  on  defendant's  theory  of  his  defense. 
It  is  not,  therefore,  a  case  where  a  party  has  pleaded 
more  than  it  is  necessary  for  him  to  prove  in  order  to 
succeed,  but  one  where  he  has  excluded  from  his  defense 
matters  not  pleaded. 

III.     It  is  contended  that  the  verdict  is  excessive, 
and  not  sustained  by  the  evidence.    Cross  gave,  in  pay- 
ment for  the  land,  his  two  notes,  amounting 
conversion  of  to  tweuty-four  huudred  dollars,  secured  by 

commercial  ''  ••        -i        t'       t^i    •      •« 

paper  :evi-      his  two  mortgages  on  the  land.     Plaintiff 

alleges    that    these    were  of  the  value  of 

twenty-four  hundred  dollars;  that  his  interest  in  them 

was  of  the  value  of  seven  hundred  dollars;  and  that 
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defendant  wrongfnlly  converted  them  to  his  own  use, 
by  surrendering  them  to  Cross,  and  causing  the  notes  to 
be  destroyed.  PlaintiflE  offered  no  evidence  as  to  the 
value  of  the  notes,  excepting  to  show  that  they  were 
secured  by  mortgages  on  the  land  sold.  Commercial 
paper  is  presumptively  worth  the  amount  recoverable 
thereon;  yet,  in  an  action  for  its  wrongful  conversion, 
its  real  value  may  be  shown  to  be  less,  as  by  showing 
the  insolvency  of  the  maker.  Callanan  v.  Brown^  31 
Iowa,  841;  Latham  v.  Brovm^  16  Iowa,  120.  Defendant 
testified  that  the  Cross  notes  "were  worth,  I  should  say, 
seventeen  hundred  to  eighteen  hundred  dollars.  *  *  * 
I  consider  these  notes  worth  seventeen  hundred  to 
eighteen  hundred  dollars."  But  their  market  value  was 
not  shown,  nor  did  it  appear  that  the  security  was  inad- 
equate, nor  that  the  maker  %vas  insolvent.  Under  these 
circumstances,  we  are  not  authorized  to  disturb  the  find- 
ing of  the  jury  as  to  the  value  of  the  notes.  It  appears, 
without  material  conflict  in  the  evidence,  that  the 
amount  due  January  20,  1887,  the  date  of  the  sale  to 
Cross,  on  the  mortgage  in  favor  of  the  Central  Loan  and 
Trust  Company,  and  on  the  two  notes  given  by  plaintiff 
and  held  by  defendant,  was  $1,580.47.  To  that  should 
be  added  the  two  hundred  dollars  which  defendant  was 
entitled  to  retain  as  one-half  of  the  price  paid  for  the 
land  in  excess  of  two  thousand  dollars;  making  $1,780.47. 
That,  deducted  from  the  purchase  price,  left  a  balance 
$619.63.  Add  to  that  sum  interest  thereon  at  six  per 
cent,  to  the  date  of  the  verdict  and  the  amount  is  $684.88. 
The  evidence  shows  that  defendant  took  an  assignment 
of  a  judgment  against  plaintiff,  and  in  favor  of  Emerson, 
Islcott  &  Co.,  which  was  a  lien  on  the  premises  in  ques- 
tion, on  which  there  was  due  at  the  date  of  the  verdict 
the  sum  of  $68.25.  Defendant  asks  to  be  allowed  that 
amount,  and  his  right  to  recover  thereon,  by  way  of 
counter-claim,  does  not  seem  to  be  questioned.  There- 
fore we  think  he  should  be  allowed  for  it,  thus  reducing 
the  amount  for  which  the  verdict  and  judgment  should 
have  been  to  $626.58,  instead  of  $711.16. 
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Plaintiff  offers  to  remit  the  amount  of  the  judgment 
in  excess  of  $626.58,  in  case  we  find  him  entitled  to 
4  appkal  :  ex-  recover  no  more  than  that  sum.  Judgment 
mStTremft-  ^^^^  therefore  be  rendered  in  favor  of  plain- 
titur:*co8u.  tijf  for  $626.58,  and  interest  thereon  at  six 
per  cent,  per  annum  from  October  22,  1888.  The  costs 
of  this  appeal  will  be  taxed  to  plaintiff. 

Modified  and  affirmed. 
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•Ida  County  v.  Woods  et  al. 


1. 


3. 


3. 


4. 


6. 


Pleading:  motion  to  strike  surplusaob:  appeal.  Error  in 
oyemiling  a  motion  to  strike  out  of  a  petition  irrelevant  and 
redundant  matter  is  not  prejudicial,  and  an  appeal  wiU  not  lie 
from  Buch  a  ruling,  because  the  defendant  still  has  the  right  to 
object  to  such  matter  on  the  trial.  (See  Specht  v,  Spangenberg,  70 
Iowa,  488.) 


:  MOTION  FOR  MORE    SPECIFIC    STATEMENT  :    PLEADING    OVER. 

Error  in  overruling  a  motion  for  a  more  specific  statement  is 
waived  by  pleading  over. 

Appeal :  presumption  in  favor  of  trial  court.  This  court  will 
presume,  in  favor  of  a  judgment  of  the  district  court,  that  the 
action  in  which  it  was  rendered  was  not  prematurely  brought, 
where  the  record  does  not  forbid  such  presumption. 

Evidence:  proceedings  of  board  of  supervisors.  The  fact 
that  no  proceedings  on  a  certain  point  were  had  by  the  board  of 
supervisors  is  not  a  matter  of  record,  and  may  be  shown  by  the 
testimony  of  the  county  auditor,  if  he  knows  the  fact. 

Embezzlement :  evidence.  In  an  action  to  recover  of  an  officer 
money  alleged  to  have  been  embezzled,  evidence  that  he  had  money 
on  deposit  in  a  bank,  to  his  credit  officially,  at  the  time  of  the  alleged 
embezzlement,  is  not  admissible  to  negative  the  alleged  embezzle- 
ment. 


Appeal    from    Ida    District    Court.— Tios.    J.     H. 

Macomber,  Judge. 


Piled,  January  29,  1890. 
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Action  upon  an  official  bond  against  the  principal 
and  sureties.  The  cause  was  tried  without  a  jury,  and 
judgment  was  rendered  for  plaintiff.  The  sureties 
appeal 

Warren  <&  Buchanan  and  Bradshaw  &  McOiffin^ 
for  appellants. 

W.  A.  Helselly  for  appellee.^ 

Beck,  J. — I.  Defendants  moved  in  court  to  strike 
out  certain  parts  of  the  petition  as  irrelevant  and 
redundant,  and  also  for  a  more  specific  statement  of  the 
cause  of  action.  These  motions  were  overruled.  The 
defendants  did  not  stand  upon  their  motions,  but  went 
to  trial  upon  the  pleadings  as  they  stood  before  the 
motions  were  made.  They  now  complain  of  the  action 
of  the  court  in  overruling  the  motions. 

II.  By  proceeding  to  trial  after  the  motion  to 
strike  was  overruled,  defendants  did  not  waive  the  right 
1.  plkabino:      *^  object  to  the  matter  complained  of  as 

Strike  sowing-  irrelevant  and  redundant;  and,  if  the 
aire:  appeal,  objection  was  Well  takou,  they  should  have 
been  treated  as  mere  surplusage.  Specht  v.  Spangen- 
herg^  70  Iowa,  488.  It  follows  that  the  error,  if  there 
was  any,  in  overruling  the  motion,  was  without  preju- 
dice, for  it  left  defendant  free  to  urge  his  objection  at 
the  trial.  Besides,  it  was  held  in  the  case  just  cited 
that  an  appeal  does  not  lie  from  the  overruling  of  a 
motion  to  strike. 

III.  The  error,  if  any  there  be,  in  overruling  the 
motion  for  a  more  specific  statement,  was  waived  by  the 
2. :  motion     defendants'  pleading  over.     Kline  v.  Rail- 

M^S^t!^'   loay  Co.,  50  Iowa,  666;  Coakley  v.  McCarty, 

Srove?!"**"'    34  Iowa,  106.. 

•  I V.  It  is  insisted  that  the  evidence  fails  to  support 
the  judgment.  The  arrearage  claimed  by  plaintiff  arose 
from  fees  of  jurors,  witnesses  and  others,  received  by 
the  principal  in  the  bond,  as  clerk  of  the  county,  and 
which  wera  not    paid    into    the    county  treasury,   as 
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required  by  Code,  section  3786.  It  cannot  be  said  that 
there  is  such  an  absence  of  proof  in  support  of  the 
judgment  as  will  require  us  to  interfere.  Indeed,  we 
think  one  admission  shown  in  the  record  is  to  the  effect 
that  the  records  kept  by  the  clerk  show  the  receipt  of 
the  money  by  him,  but  fail  to  show  the  payment  by 
him.  Surely,  if  the  clerk  was  liable  at  all  for  the  sums 
in  question,  his  liability  is  sufficiently  established  by 
this  admission,  and  other  evidence  in  the  case. 

V.  Counsel  for  defendants  insist  that  plaintiff  is 
not  entitled  to  recover,  for  the  reason  that  the  petition 
8  Appeal: pre-   ^U^o^s    that    the     embezzlement    occurred 

f2^?*o?  trial  before  the  first  Monday  of  July,  1886,  and 
court.  j^  jg  jiQ^  shown  that  it  did  not  occur  more 

than  a  day  or  two  before  that  date.  The  statute  (Code, 
section  3786)  requires  payments  of  fees  in  the  hands  of 
the  clerk  to  be  made  to  the  county  treasurer  on  the  first 
Mondays  in  January  and  July  of  each  year.  Now,  as 
we  have  seen,  it  is  shown  that  the  clerk  received  the 
money,  and  he  has  failed  to  show  that  he  has  i)aid  it 
out-  He  was  bound  to  pay  it  six  months  after  July  1, 
and  at  the  expiration  of  that  time  he  would  be  liable. 
While  the  abstract  nowhere  shows  the  exact  date  of  the 
commencement  of  the  actions,  we  are  authorized  to 
infer  that  it  was  commenced  after  the  expiration  of  six 
months,  in  order  to  sustain  the  judgment  of  the  court 
below,  in  the  absence  of  any  proof  to  the  contrary. 
The  clerk  would  at  that  time  be  liable  for  the  money. 
The  allegations  of  the  petition  do  not  estop  the  plaintiff 
to  claim  either  that  the  embezzlement  was  six  months 
before  July  1,  or  that  the  suit  was  brought  more  than 
six  months  after  that  date.  In  either  case,  defendants 
would  be  liable. 

VI.  The  county  auditor  verified  a  written  state- 
ment filed  with  the  supervisors  as  to  the  receipt  of 
4.  eyidencb:      ^oney  by  the  clerk,  and  produced  it.     He 

Srboard°i?     stated  that  no  proceedings  were    had   in 

Buperrisow.     regard  to  it.     To  this  last  statement  of  the 

witness  objections  were  made  and  overruled.     We  think 
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the  evidence  was  rightly  admitted.  It  was  competent 
for  the  auditor  to  testify  to  the  fact  that  no  action  on 
the  statement  was  had  by  the  board  of  supervisors. 
We  know  of  no  other  way  of  establishing  the  negative 
fact  that  no  proceedings  were  had  than  by  the  testimony 
of  one  knowing  the  fact. 

VII.     Defendants  proposed  to  prove  that  the  clerk 
had  on  deposit  in  a  bank,  to  his  credit  officially,  money 

in  excess  of  the  sum  which  it  is  alleged  he 
*  MENTrevi-       embezzled,  at  the  time  of  the  embezzlement. 

draice. 

The  evidence  was  rightly  excluded.  The 
defendant  could  have  paid  to  the  parties  entitled  to  it 
the  money  on  deposit,  and  unlawfully  appropriated 
other  moneys.  The  evidence  does  not  tend  to  show 
that  the  clerk  did  not  unlawfully  appropriate  to  his  own 
use  the  money  for  which  judgment  was  claimed  in  this 
case. 

These  views  lead  to  a  disposition  of  all  questions  in 
the  case.     The  judgment  of  the  district  court  is 

Affirmed. 
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1.    Domestic  Relations :  duty  of  parent  to  support  child  :  124  498 
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IMPUBD  PROMISE  TO  THIRD  PARTY.    It  is  the  legal  as  well  as  moral  79    I5i 

duty  of  i)arents  to  support  their  children  during  minority;  and,  

though  a  parent  cannot  be  charged  for  necessaries  furnished  by  a 
stranger  for  his  minor  child,  except  upon  an  express  or  implied 
promise  to  pay  for  the  same,  such  promise  may  be  inferred  on  the 
grounds  of  the  legal  duty  imposed.  (See  opinion  for  citations  pro 
and  con.) 

2.  :  UABILTFY  OP  PARENT  FOR  MEDICAL  TREATMENT.  OP  EMANCI- 
PATED CHILD.  Defendant's  daughter,  at  the  age  of  fourteen,  went 
to  reside  away  from  her  father's  house,  at  a  place  thirty  miles 
distant,  where  for  three  years  she  contracted  for,  earned  and  con- 
trolled her  own  wages,  and  provided  herself  with  clothing;  defend- 
ant consenting  thereto,  and  not  furnishiDg,  nor  agreeing  to 
furnish,  her  with  any  money  or  means  of  support.  While  thus 
absent  she  was  dangerously  attacked  with  typhoid  fever,  and  at 
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her  request  was  attended  by  the  plaintifif,  as  her  physician,  for  a 
period  of  twenty-one  consecutive  days,  which  services  were  ren- 
dered without  the  procurement,  knowledge  or  cpnsent  of  defend- 
ant. Held  that  there  was  a  partial  emancipation  only,  and  not 
such  a  total  emancipation  as  exempted  the  defendant  from  actual 
necessaries  furnished  to  his  daughter;  that  the  services  were 
necessary  under  the  circumstances,  and  that  judgment  was  rightly 
rendered  agfiinst  defendant  therefor.  (Everett  v.  Sherfey,  1  Iowa, 
B58,  distinguished,)    [Beck,  J.,  dissenting.} 

Appeal  from    Dallas    District  Court. — Hon.    O.    B. 

Ayres,  Judge.  ' 

Filed,  January-  29,  1890.       '- 

,  >     ■ 

.^The  district  court  certifies  to  this  court  the  follow- 
ing question,  upon  which  it  is  desirable  to  have  the 
opinion  of  the  supreme  court:  "Is  a  father  legally 
liable  to  a  physician  for  the  latter' s  services  in  profes- 
sionally treating  the  minor  daughter  of  said  father, 
dangerously  attacked  with  typhoid  fever,,  who,  at  the 
date  of  said  treatment,  was  seventeen  years  of  age,  and 
was  then,  and  had  been,  residing  away  from  her  father's 
house  for  three  years  prior  to  the  rendition  of  said 
services,  earning  and  controlling  her  own  wages,  and 
providing  herself  with  clothing,  at  a  place  thirty  miles 
distant  from  her  father's  place  of  residence,  the  father 
not  furnishing,  or  agreeing  with  his  daughter  to  furnish, 
her  with  any  money,  or  means  of  support,  but  consent- 
ing to  her  absence  from  home;  the  said  professional 
services  being  rendered  at  the  request  of  the  said  minor 
daughter,  but  were  rendered  and  furnished  without  the 
procurement,  knowledge  or  consent  of  the  defendant, 
and  without  knowledge  of  the  sickness,  until  demand 
was  made  for  payment  of  said  services  by  plaintiff,  the 
attendance  of  plaintiff  being  from  day  to  day,  for  a 
period  of  twenty-one  days?"  Judgment  for  plaintiff. 
Defendant  appeals. 

W.  W.  Cardell  and  R,  8.  Barr,  for  appellant. 
Parsons  &  Perry  and  D.  W.  Wooden^  for  appellee. 
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Given,  J. — I.     Appellant's  contention  is  that  the 
obligation  of  parents  to  support  their  minor  children  is 
1.  DoMBSTio       ^°^y  ^  moral   one,  and  is  not. enforceable  in 
'  a^jTi^r.    the  absence,  of  statute  or  promise;  that  such 
5htM:*to?^'*  promise  is  not  to  be  implied   from  mere 
gudpromise  moral    Obligation,    nor    from    the    statute 
party.  providing  for    the    reimbursement    of    the 

public;  and  that  an  omission  of  duty,  from  which  a  jury 
may  find  a  promise  by  implication  of  law,  must  be  a 
legal  duty,  capable  of  enforcement  -by  process  of  law. 
At  first  glance,  this  view  of  the  law  seems  opposed  to 
our  naturail  sense  of  justice;  yet  it  is  not  without  sup- 
|)ort  in  the  authorities.  Such  is  held  to  be  the  law  in 
New  Hampshire  and  Vermont.  See  Kelley  v.  Davis, 
49  N.  H.  187;  Farmington  v.  Jones,  36  N.  H.  271; 
Gordon  ©.  Potter,  17  Vt.  348.  A  diflferent  doctrine  has 
long  since  been  held  in  this  state.  In  Dawson  v.  Daioson, 
12  Iowa,  513,  this  court  held  that  "the  duty  of  the  parent 
to  maintain  his  oflfspring  until  they  attain  the  age  of 
maturity  is  a  perfect  common-law  duty,"  In  Johnson 
V,  Barnes,  69  Iowa,  641,  which  was  an  action  by  the 
mother,  who  had  been  divorced,  against  tlie  father,  for 
support  furnished  their  children,  the  court  says  :  *'  As 
there  was  no  promise,  the  question  to  be  determined  is 
whether  one  can  be  inferred  in  favor  of  a  wife,  who 
supports  her  child,  as  against  her  husband,  who  has 
without  cause  abandoned  her  and  his  child.  The  obli- 
gation of  parents  to  support  their  children  at  common 
law  is  somewhat  uncertain,  ill  defined  and  doubtful. 
Indeed,  it  has  been  said  that  there  is  no  such  obligation. 
*  *  *  But  we  are  not  prepared  to  say  that  this  rule 
has;  been  adopted  in  this  country,  and  it  should  be 
conceded,  we  think,  that,  independent  of  any 
parents  are  bound  to  contribute  to  the  support 
minor  children,  and  that  such  obligation  rests  mainly 
on  the  father,  in  the  absence  of  a  statute,  if  of  sufficient 
ability;  and  that,  in  favor  of  a  third  person  who  sup- 
ports a  child,  a  promise  to  pay  may  and  should  be 
inferred  on  the  ground  of  the  legal  duty  imposed."     In 


lould  be. 

statuten 
of  their  j 
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Yan  Valkinburgh  ^.  Watson^  13  Johns.  480,  it  is  said : 
"  A  parent  is  under  a  natural  obligation  to  furnish 
necessaries  for  his  infant  children;  and,  if  the  parent 
neglect  that  duty,  any  other  person  who  supplfes  such 
necessaries  is  deemed  to  have  conferred  a  benefit  on  the 
delinquent  parent,  for  which  the  law  raises  an  implied 
promise  to  pay  on  the  part  of  the  parent."  In  6  Wait. 
Act.  &  Def.  60,  the  author  says :  **  The  duty  of  parents 
to  support,  protect  and  educate  their  offspring  is  founded 
upon  the  nature  of  the  connection  between  them.  It  is 
not  only  a  moral  obligation,  but  it  is  onie  which  is 
recognized  and  enforced  by  law.  *  '*'  *  In  order  to 
hold  the  person  liable  in  any  case  for  goods  f urnished| 
either  actual  authority  for  the  purchase  must  be  shown, 
or  circumstances  from  which  such  authority  may  be 
implied.  *  *  *  The  legal  obligation  of  parents  in 
respect  to  support  extends  only  to  those  things  which 
are  necessary;  and  if  a  parent  refuses  or.  neglects  to 
provide  such  things  for  his  child,  and  they  are  supplied 
by  a  stranger,  the  law  will  imply  a  promise  on  the  part 
of  the  parent  to  pay  for  them."  Without  further  cita- 
tion of  authorities,  we  announce  as  our  conclusions  that 
it  is  the  legal  as  well  as  moral  duty  of  parents  to  furnish 
necessary  support  to  their  children  during  minority; 
that  a  parent  cannot  be  charged  for  necessaries  furnished 
by  a  stranger  for  his  minor  child,  except  upon  an 
express  or  implied  promise  to  pay  for  the  same;  and  that 
such  promise  may  be  inferred  on  the  grounds  of  the 
legal  duty  imposed. 

II.     It  is  further  contended  on  behalf  of  appellant 
that  the  facts  certified  show  an  emancipation  of  his 

8, .  liability  daughter,    such    as   to    relieve   him   from 

meSfSri* '*"'  liability  for  the  services  sued  for;  that 
l™nXa\ed'  support  and  services  are  reciprocal  duties, 
ohud.  an^  if  QHQ  jg  withheld  the  other  may  be 

withdrawn/  Parents  are  entitled  to  the  care,  custody, 
control  anS  services  of  their  children  during  minority.  * 
To  emancipate  is  to  relase;  to  set  free.     It  need  not  be 
evidenced  by  any  formal  or  required  act.    It  may  be 
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proven  by  direct  proof  or  by  circumstances.  To  free  a 
child,  for  all  the  period  of  minority,  from  care,  custody, 
control  and  service  would  be  a  general  emancipation ; 
but  to  free  him  from  only  a  part  of  the  period  of 
minority,  or  from  only  a  part  of  the  parent's  rights, 
would  be  limited.  ^The  parent,  hairing  the  several  rights 
of  care,  custody,  control  and  service  during  minority, 
may  surely  release  from  either  without  waiving  his  right 
to  the  other,  or  from  a  part  of  the  time  without  waiving  as 
to  the  whole.  A  father  frees  his  son  from  service.  That 
does  not  waive  the  right  to  care,  custody. and  control,  so 
far  as  the  same  can  be  exercised  consistently  with  the 
right  waived.  He  frees  his  son  of  eighteen  from  services 
for  one  year.  That  does  not  waive  the  right  to  his 
services  after  the  year;  and  if  the  waiver  has  been  for 
an  indefinite  period,  the  parent  may  assert  his  right  to 
the  services  ot  the  child  at  any  time  within  the  period 
of  minority,  subject  to  the  rights  of  those  who  have 
contracted  with  the  child  on  the  strength  of  the  waiver 
as  to  services.  In  the  law  of  contracts,  where  a  father 
expressly  or  impliedly,  by  his  conduct,  waives  his  right 
generally  to  the  services  of  a  minor  child,  such  child  is 
said  to  be  emancipated.  The  child  may  sue,  under  such 
circumstances,  on  such  contracts  as  are  made  with  him 
for  his  services.  Nightingale  v.  WitJiington^  15  Mass. 
272;  McCoy  v.  Huffman^  8  Cow.  84;  Stiles  v.  Oranville^ 
6  Cush.  458;  Schouler,  Dom.  Rel.,  sec.  267.  There  is 
nothing  in  these  authorities,  nor  any  reason,  against  the 
view  expressed,  that  emancipation  may  be  general  or 
limited.  There  is  no  direct  evidence  as  to  the  purpose 
of  the  defendant  with  respect  to  his  daughter;  but  we 
are  to  say,  from  the  circumstances  shown,  whether  they 
evidence  either  a  general  or  limited  emancipation.  The 
case  of  Everett  t).  Sherfey^  1  Iowa,  358,  is  relied  upon. 
That  was  an  action  to  recover  damages  of  the  defendant 
for  having  harbored  and  retained  the  plaintiff '^  minor 
son  in  his  employ.  The  issues  and  circumstances  were 
quite  different  from  those  certified  in  this  case.  The 
court  says:     ''There  could  be  no  such  harboring  as 
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would  render  the  defendant  liable  to  the  father  in  this 
action,  if  the  son  was  in  trath  emancipated;  and,  if  the 
son  was  not  emancipated,  it  will  still  be  a  question 
whether  there  was  such  harboring  as  renders  the  defend- 
ant liable.  By  *  emancipation,'  in  this  connection,  we 
understand  such  act  of  the  father  as  sets  the  son  free 
from  his  subjection,  and  gives  him  the  capacity  of  man- 
aging his  own  affairs  as  if  he  was  of  age."  The  follow- 
ing is  given  as  a  condensed  statement  of  the  facts :  "In 
the  spring  or  summer  of  1852,  plaintiff's  son,  a  minor 
of  the  age  of  seventeen,  went  to  reside  at  defendant's 
house,  and  was  then  and  afterwards  employed  by  him 
as  a  hired  hand  for  over  one  year;  the  defendant  paying 
the  son  full  wages  for  his  services.  In  February,  1853, 
plaintiff  sued  defendant  to  recover  for  the  services,  in 
which  suit  the  judgment  was  for  the  defendant.  The 
son  was  of  a  dissatisfied  and  roving  disposition,  careless 
and  improvident  in  his  habits,  not  under  parental 
Kjontrol,  and,  either  through  wilfulness  or  negligence, 
had  not  received  the  education  proper  for  a  person  of 
his  age  and  condition.  In  December,  1851,  a  misunder- 
standing arose  between  the  parent  and  the  child,  which 
resulted  in  the  son's  leaving  home,  and  residing  and 
working  at  various  places,  before  he  went  into  the 
defendant's  service.  After  said  December,  1851,  the 
father  did  not,  appgirently,  have  or  exercise  the  proper 
and  necessary  control  and  authority  over  the  said  minor 
that  a  parent  of  a  well-regulated  family  ought  and 
should  exercise,  and  permitted  and  sanctioned  the 
hiring  out  of  said  minor  at  various  places,  and  at  differ- 
ent employments,  away  from  home;  but  who  made  the 
contracts,  or  received  the  pay,  is  not  stated  nor  proven. 
The  father  had  also  stated  that  he  had  no  control  over 
his  son,  and  had  in  some  instances  waived  his  authority 
over  him.  It  also  appears  that  on  the  eleventh  of 
September,  1852,  the  plaintiff,  by  publication  in  a 
newspaper,  forewarned  all  persons  from  crediting  his  said 
son  on  his  account,  avowing,  also,  therein  that  he  would 
pay  no  debts  of  his  contracting,  and  that  he  would  not 
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fulfill  any  contracts,  or  pay  debts,  entered  into  by  him." 
The  court  says :  "  From  these  circumstances,  to  mention 
none  others,  we  think  the  court  might  fairly  conclude 
there  was  a  manumission  or  emancipation  up  to  the 
time  above  stated,  and  that  there  was  no  liability  for 
giving  the  son  shelter,  residence  and  a  home.  At  least, 
we  think  it  so  fairly  deducible  from  the  facts  that  we 
should  not  disturb  the  conclusion." 

The  circumstances  disclosed  in  this  case  are  these : 
The  defendant's  daughter,  at  the  age  of  fourteen,  went 
to  reside  away  from  her  father's  house,  at  a  place  thirty 
miles  distant,  where  for  three  years  she  contracted  for, 
earned  and  controlled  her  own  wages,  and  provided 
herself  with  clothing,  her  father  consenting  thereto  ;  he 
not  furnishing,  or  agreeing  to  furnish,  her  with  any 
money  or  means  of  support.  That,  while  thus  absent, 
she  was  dangerously  attacked  with  typhoid  fever,  and 
at  her  request  was  attended  by  the  plaintiff,  as  her 
physician,  from  day  to  day,  for  a  period  of  twenty-one 
days,  which  services  were  rendered  without  the  procure- 
ment, knowledge  or  consent  of  the  defendant.  These 
circuip stances  are  widely  different  from  those  in 
Eveiett  v.  Sher/ey.  Here  there  was  no  disagreement 
that  resulted  in  the  daughter  leaving  home  ;  no  want  or 
waiver  of  parental  authority  ;  no  dissatisfied  and  roving 
disposition  ;  no  statement  by  the  father  that  he  had  no 
control  over  his  daughter ;  and  no  publication  by  the 
father  notifying  persons  not  to  credit  her  on  his 
account.  The  circumstances  disclosed  in  this  case  are 
such  as  are  of  frequent  occurrence  in  this  country. 
Parents,  either  from  necessity  or  from  a  desire  to  teach 
their  children  to  be  industrious  and  self-supporting, 
emancipate  them  from  service,  for  a  definite  or  indef- 
inite time,  without  any  inteption  of  thereby  releasing 
their  right  to  exercise  care,  custody  and  control  over 
the  child.  The  obligation  of  parents  to  supi)ort  their 
minor  children  does  not  arise  alone  out  of  the  duty  of 
the  child  to  serve.  If  so,  those  who  are  unable  to 
render  service  because  of  infancy,  sickness  or  accident 
— who,  most  of  all  othera,  need  support — would  not  be 
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entitled  to  it.  Blackstone,  in  his  Commentaries  (volume 
1,  page  446),  says:  *'The  duty  of  parents  to  provide 
for  the  maintenance  of  their  children  is  a  principle  of 
natural  law, — an  obligation,  says  Puffendorf,  laid  on 
them,  not  only  by  Nature  herself,  but  by  their  own 
proper  act  in  bringing  them  into  the  world  ;  for  they 
would  be  in  the  highest  manner  injurious  to  their  issue 
if  they  only  gave  their  children  life  that  they  might 
afterwards  see  them  perish.  By  begetting  them,  there- 
fore, they  have  entered  into  a  voluntary  obligation  to 
endeavor,  as  far  as  in  them  lies,  that  the  life  which  they 
have  bestowed  shall  be  supported  and  preserved.  And 
thus  the  children  will  have  the  perfect  right  of  receiv- 
ing maintenance  from  their  parents."  This  obligation 
to  support  is  not  grounded  on  the  duty  of  the  child  to 
\  serve,  but  rather  upon  the  inability  of  the  child  to  care 
, ,  for  itself.  It  is  not  only  a  duty  to  the  child,  but  to  the 
'  public.  The  duties  extend  only  to  the  furnishing  of 
necessaries.  What  are  necessaries  must  be  determined 
by  the  facts  in  each  case.  The  law  has  fixed  the  age  of 
majority ;  and  it  is  until  that  age  is  attained  that  the 
law  presumes  the  child  incapable  of  taking  care  of 
itself,  and  has  conferred  upon  the  parent  the  right  to 
care,  custody,  control  and  services,  with  the  duty  to 
support. 

III.  There  being  no  direct  evidence  as  to  the 
purposes  of  the  defendant  with  respect  to  his  daughter, 
we  are  to  say  with  what  intention  he  consented  to  his 
daughter's  going  and  remaining  away  from  his  home  as 
she  did.  That  he  intended  she  should  control  her  own 
earnings,  at  least  until  such  time  as  he  should  declare 
otherwise,  is  evident ;  but  that  it  was  ever  his  intention 
that  if,  by  sickness  or  accident,  she  should  be  rendered 
unable  to  support  herself,  he  would  not  be  responsible 
to  those  who  might  minister^  to  her  actual  necessities, 
we  do  not  believe.  Such  an  inference  from  these  facts 
would  be  a  discredit  to  any  father.  In  our  view,  there 
was,  at  most,  but  a  partial  emancipation, — an  emanci- 
pation from  service  for  an  indefinite  time.  The  father 
had  a  right  at  any  time  to  require  the  daughter  to 
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return  to  his  home  and  service ;  and  she  had  a  right  at 
any  time  to  return  to  his  service,  and  to  claim  his  care, 
custody,  control  and  support.  There  v^ras  no  such  an 
emancipation  as  exempted  the  father  from  liability  for 
actual  necessaries  furnished  to  his  daughter.  In  view 
of  the  legal  as  well  as  the  moral  duty  of  appellant  to 
furnish  necessary  support  to  his  daughter  during 
minority,  and  especially  when  unable,  from  infancy, 
disease  or  accident,  to  earn  her  own  necessary  support, 
we  think  he  may  well  be  understood  as  promising 
payment  to  any  third  person  for  actual  necessaries 
furnished  to  her.  As  already  stated,  what  are  necessa- 
ries must  be  determined  from  the  facts  of  each  case. 
What  would  be  necessary  support  to  a  child  in  sickness 
would  not  be  necessary  in  health.  The  services  sued 
for  were  evidently  necessary  for  the  support  and  ^ye^l- 
being  of  the  defendant's  daughter.  As  we  have  seen, 
he  had  not  relieved  himself  from  the  duty  to  furnish 
her  such  support,  and,  from  his  obligation  to  do  so, 
may  be  presumed  to  have  promised  payment  to  any  one 
who  did  furnish  it  in  his  absence.  Our  conclusion  is 
that  the  judgment  of  the  district  court  should  be 

Affirmed. 

Beck,  J.  {dissenting). — I.  I  cannot  assent  to  the 
doctrines  and  conclusions  announced  in  the  majority 
opinion  in  this  case.  The  facts  are  presented  in  the 
certificate  of  the  judge  upon  which  the  case  is  brought 
here  on  appeal.  We  cannot  look  elsewhere  for  the 
facts.  They  are,  briefly  stated,  these:  The  daughter^ 
'was  seventeen  years  old,  and,  with  the  father's  consent, 
was  at  service  thirty  miles  away  from  his  home,  and 
had  been  for  three  years,  all  the  time  controlling  her 
own  wages,  and  supplying  her  own  wants,  and  receiv- 
ing nothing  for  support  or  necessaries  from  her  father. 
The  father  had  no  knowledge  that  services  were 
rendered  to  the  daughter  by  plaintiflF,  or  that  his 
daughter  was  sick.  It  is  not  shown  that  the  daughter 
was  a  pauper,  or  without  meane  to  pay  the  plaintiff. 
No  presumption  to  that  effect  will  be  entertained. 
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II.  These  facts  show  Ihat  the  daughter  was  eman- 
cipated by  the  father.  Emancipation  may  be  shown  by 
circumstances  from  which  may  be  inferred  the  consent 
of  the  father  that  the  child  may  control  his  own  time, 
earnings  and  actions.  Slight  circumstances  tending  to 
show  such  consent  are  sufficient,  in  the  absence  of  con- 
tradictory evidence.  Schouler,  Dom.  Rel.,  sec.  267 ; 
Everett  v.  Sherfey^  1  Iowa;  358. 

III.  Emancipation  relieves  the  child  of  subjection 
to  the  parent,  and  bestows  upon  him  the  capacity  of 
managing  his  own  aflPairs  as  if  he  were  of  age  {Everett  v. 
Sherfey^  supra;  Schouler,  Dom.  Kel.,  sec.  268);  and  it 
also  relieves  the  parent  of  all  legal  obligation  to  support 
the  child  (Schouler,  Dom.  Kel.,  sec.  268). 

IV.  A  parent  is  bound  neither  at  common  law,  nor 
by  any  statute  of  the  state,  to  support  his  children  who 
are  of  age.  Monroe  County  v.  Teller^  51  Iowa,  670; 
Blachley  v.  Ldba^  63  Iowa,  22.  As  I  have  shown,  an 
emancipated  child  stands  as  to  his  obligation  to  his 
parent  and  the  parent's  exemption  from  obligation  for 
his  support,  just  as  a  child  who  is  of  age. 

V.  It  may  be  that  the  parent  would  be  under 
obligation  to  support  a  pauper  child  who  is  of  full  age, 
or  that  a  promise  would  be  infeiTed  on  the  part  of  the 
father  to  render  such  support.  But  that  point  is  not 
in  this  case,  as  it  is  not  shown  or  claimed  that  the  child 
for  whose  support  the  father  was  sued  is  a  pauper,  or 
not  possessed  of  ample  means  to  pay  plaintiflE  for  the 
services  rendered  by  him. 

VI.  Doctrines  as  to  the  liability  of  the  father  for 
the  support  of  his  minor  child,  and  his  liability  therefor 
upon  a  promise,  express  or  implied,  and  upon  other 
points  of  the  law,  are  found  in  the  majority  opinion, 
from  which  I  dissent.  As  tending  to  support  my  views, 
I  cite  the  following  decisions  of  this  court:  Dawson 
V.  Dawson^  12  Iowa,  512 ;  Johnson  v,  Barnes^  69  Iowa, 
641.  See,  to  the  same  effect,  Schouler,  Dom.  Rel.,  sec. 
236.  In  my  opinion,  the  judgment  of  the  district  court 
ought  to  be  Reversed. 
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Railway  Company. 

Bailroads :  injuby  to  passenger  in  jumping  from  moving  train  : 
CONTRIBUTORT  NEGLIGENCE:  EVIDENCE.  The  testimony  in  this 
case  (see  opinion)  shows  that  plaintiff  was  riding  on  the  rear 
platform  on  defendant's  caboose  as  he  was  nearing  his  des- 
tination; that  it  was  a  dark  night;  that  while  there  the  conductor 
took  his  ticket,  but  said  nothing  to  him.  Plaintiff  testified  that 
some  one  told  him  that  the  train  would  not  stop  at  the  station,  but 
would  "  slow  up,"  and  that  he  should  jump  off  after  the  caboose 
had  passed  the  platform,  to  which  plaintiff  responded,  ''all  right;" 
but  plaintiff  was  unable  to  say  that  it  was  the  conductor  who  thus 
addressed  him,  or  who  it  was,  and  the  conductor  and  the  brake- 
man  each  testify  that  he  told  him  no  such  thing.  The  train  did 
"  slow  up,"  and  the  conductor  testified  that  it  would  have  stopped, 
had  he  not  discovered  that  plaintiff  ,had  left  it,  and,  therefore,  sig- 
naled for  it  CO  go  ahead.  Plaintiff  was  a  railroad  man,  of  nine 
years'  experience,  and  was  accustomed  to  ride  upon  trains.  He 
jumped  off  the  train  and  was  injured.  Held  that  the  evidence 
showed  negligence  on  the  part  of  plaintiff,  but  failed  to  show  any 
on  the  part  of  defendant,  and  that  plaintiff  could. not  recover. 

Appeal  from  Cedar  Rapids  Superior  Court. --IIon. 

John  T.  Stoneman,  Judge. 

Piled,  January  29,  1890. 

This  is  an  action  to  recover  damages  for  a  personal 
injury  which  the  plaintiff  received  by  jumping  from  a 
moving  railroad  train  on  defendant's  road  at  Fairfax 
station,  in  Linn  county.  There  was  a  trial  by  jury, 
and  a  verdict  and  judgment  for  the  plaintiff.  Defend- 
ant appeals. 

MiUs  &  KeeleXj  for  appellant. 

(7.  W.  Bingham  and  Hormel  &  Harrison^  for 
appellee. 

ROTHBOOK,  C.  J. — On  the  evening  of  the  twentieth 
day  of  August,  1888,  the  plaintiff  purchased  a  railroad 
ticket  of  the  agent  of  the  defendant  at  Cedar  Bapids 
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for  Pairfax  station,  distant  some  nine  miles.  He  took 
passage  on  a  freight  train,  and  rode  the  whole  distance 
on  the  rear  platform  of  the  last  car  in  the  train,  it  being 
a  caboose  or  way-car.  When  passing  the  station  at 
Pairfax,  and  while  the  train  was  running  very  slowly, 
the  plaintiff,  after  the  rear  end  of  the  caboose  had 
passed  the  platform,  jumped  to  the  ground,  and  was 
injured. 

In  the  original  petition  filed  in  the  case  the  ground 
of  recovery  was  based  upon  the  alleged  negligence  of 
the  defendant  in  commanding  him  that  ''if  plaintiff 
wanted  to  get  off  at  Pairfax,  he  must  jump  off  the  train 
as  it  goes  by; "  that  the  train  would  not  stop  at  that 
station;  that,  after  the  train  slowed  up  to  some  extent, 
he  "  jumped,"  as  commanded  by  defendant.  He  alleged 
that,  by  reason  of  the  movement  of  the  train,  he  was 
thrown  violently  to  the  ground,  "breaking  his  collar 
bone,"  and  otherwise  injuring  him.  After  the  evidence 
was  introduced,  he  filed  an  amended  and  substituted 
petition,  in  which  he  alleged  that  the  conductor  and 
brakeman  ordered  him  to  jump  from  the  train;  and,  as 
he  was  mistaken  in  alleging  that  his  collar  bone  was 
broken,  he  omitted  that  averment  from  his  substituted 
petition. 

It  was  conceded  all  through  the  trial,  and  the  court 
instructed  the  jury,  that,  if  the  conductor  did  not  direct 
nor  consent  that  plaintiff  should  jump  from  the  train 
while  in  motion,  then  the  plaintiff,  in  jumping  from 
the  train,  was  guilty  of  a  misdemeanor,  and  could 
not  recover.  This  instruction  is  conceded  to 'be  correct, 
because  by  section  2,  chapter  148,  Laws,  Sixteenth 
General  Assembly,  it  would  have  been  a  misdemeanor 
for  plaintiff  to  jump  from  the  train  while  it  was  in 
motion,  and  under  such  a  state  of  facts  the  law  would 
conclusively  presume  that  the  injury  was  the  result  of 
his  own  negligence.  After  the  evidence  was  introduced, 
1%,  became  apparent  that  the  right  of  the  plaintiff  to 
demand  further  attention  from  the  court  and  the  jury 
to  his  case  depended  upon  whether  he  jumped  from  the 
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train  of  his  own  motion,  or  whether  the  conductor  was 
so  connected  with  the  transaction  that  in  any  event,  or 
nnder  any  circumstances,  the  defendant  company 
would  be  liable  for  the  injury.  Like  nearly  every  case 
presented  to  a  court  or  jury,  there  came  a  turning  point 
in  the  progress  of  the  trial,  where  the  rights  of  the  par- 
ties dei)ended  upon  a  single  question.  It  is  understood 
to  be  the  duty  of  counsel  to  present  to  this  court  every 
adverse  ruling  of  the  trial  judge.  This  course  is  pur- 
sued out  of  abundant  caution,  and  a  large  part  of 
the  labor  of  appellate  courts  consists  of  searching  the 
record  for  the  vital  questions  upon  which  the  rights  of 
the  parties  depend.  It  will  be  understood  from  these 
observations  why  we  do  not,  in  determining  causes, 
discuss  every  proposition  submitted  to  us  by  counsel. 
We  do  not  desire  to  be  understood  as  criticising  counsel 
in  this  case  for  presenting  questions  without  merit. 
The  appeal  is  well  presented,  in  every  respect,  by  coun- 
sel for  the  respective  parties. 

It  is  claimed  by  counsel  for  appellant  that  the  con- 
ductor not  only  did  not  order  nor  direct  the  plaintiflf  to 
jump  from  the  train,  but  that  he  (the  plaintiff)  did  so 
without  the  knowledge  of  the  conductor.  Counsel  for 
appellee  insists  that  this  proposition  is  not  true,  or  that 
there  was  sufficient  evidence  that  the  conductor  ordered 
or  consented  to  the  act  of  jumping  from  the  train  to 
authorize  the  jury  to  make  that  finding.  The  evidence 
on  this  question  does  not  appear  to  us  to  be  doubtful. 
There  is  no  controversy  as  to  the  facts  testified  to  by 
the  witnesses.  The  cause  was  submitted  to  us  upon  the 
abstract  of  appellant,  without  amendment  by  appellee. 

The  plaintiff  was  examined  as  a  witness  in  his  own 
behalf.  He  testified  that  soon  after  the  train  started  from 
the  station  at  Cedar  Rapids  the  conductor  came  upon  the 
rear  platform,  and  took  up  his  ticket;  that  he  did  not 
see  any  persons  on  the  car,  but  two  persons,  the  con- 
ductor and  brakeman;  that  he  looked  all  over  the  car, 
from  his  position  on  the  platform,  and  that  no  one  but 
the  two  men  were  in  the  car.    The  examination  of  the 
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plaintiflf,  as  a  witness,  proceeded  as  follows :  Question. 
Did  any  one  tell  you  to  jump  off?  Answer.  Yes;  a 
man  told  me  to.  Q.  Who  was  it  1  A.  I  don't  know. 
He  said,  'Yod  go  soon;  I  go  a  little  slow.'  A  man  with 
cap  on.  Q.  One  of  the  two  men  you  saw  in  the  oar  ? 
A,  I  saw  one  man  open  the  door.  Q.  Was  it  the  man 
who  took  your  ticket?  A.  I  did  not  see  him  very 
much.  Q.  Did  he  come  out  on  the  platform  where  you 
were  i  A.  No;  he  opened  the  door,  and  said,  '  You  go 
soon;  I  will  go  slow  a  little.'  This  man  said  he  will  go 
slow,  *You  jump.'  Q.  Was  this  near  Fairfax,  that  he 
told  you  to  jump?  A.  Yes;  a  quarter  of  a  mile  before 
Fairfax  he  said  to  jump.  Q.  Where  were  you  to  jump  ? 
A.  On  the  west  side  of  the  depot,  at  Fairfax.  Q.  Did 
the  conductor  tell  you  to  jump  when  he  took  your 
ticket  ?  A.  No;  he  did  not  tell  me  anything.  A  quar- 
ter of  a  mile  from  Fairfax  he  said  to  jump.  Q.  Did 
he  tell  you  where  to  jump,  or  when  ?  A.  He  no  tell 
me  when  to  jump.  (An  interpreter  was  here  sworn, 
and  interpreted  remaining  testimony  of  plaintiflf.)  Q. 
State  what  the  conductor  said  to*  you  when  you  were 
within  a  quarter  of  a  mile  of  Fairfax  ?  A.  He  told  me 
to  jump  oflf,  and  they  would  slow  up.  Q.  Did  the 
conductor  at  that  time  say  anything  about  the  train  not 
stopping  at  Fairfax?  A.  I  can't  say  whether  it  was 
the  conductor  or  not,  but  the  man  that  opened  the  door 
told  me  to  jump,  and  they  would  slow  up.  Q.  Where 
was  it  the  conductor  said  the  train  would  slow  up  ?  A. 
A  quarter  of  a  mile  this  side  of  Fairfax.  Q.  Did  he 
tell  you  when  to  jump  ?  A.  He  did  not  tell  me.  Q. 
Did  he  tell  you  where  to  jump?  A.  He  did  not.  Q. 
What  did  he  tell  you  ?  A.  A  quarter  of  a  mile  this 
side  of  Fairfax  the  conductor  told  me  he  would  slow  up 
at  Fairfax,  and  I  should  jump  oft.  Q.  Did  he  say 
anything  to  you  about  the  train  not  going  to  stop  at 
Fairfax?  A.  He  did  not  tell  me  anything  about  it. 
Q.  Did  he  tell  you  anything  more  than  what  you  have 
said  he  did  ?    A.    Nothing  else." 

In  his  cross-examination  he  testified  as  follows: 
''Cross-Examination.    Bought  my  ticket  at  the  ticket 
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window  of  Milwaukee  depot,  in  Cedar  Rapids,  in 
the  men's  waiting-room.  Was  there  from  six  o'clock 
until  train  started.  It  was  behind  time.  Cannot  tell 
Just  when  it  did  start  Had  no  watch.  When  I  got 
on  train  I  got  on  the  rear  platform  of  the  caboose.  Rode 
there  all  the  way  to  Fairfax.  I  had  a  half-gallon  stone- 
wa,re  jug  with  me.  It  was  full  of  alcohol.  Had  this  jug 
in  my  right  hand  when  I  jumped.  I  had  taken  one 
drink  that  afternoon.  It  was  'Prohi.'  Got  the  alcohol 
in  Cedar  Rapids.  Don't  drink  it.  Conductor  took  my 
ticket  on  the  train.  Don't  know  him.  The  conductor 
said  nothing  to  me  at  the  time  he  took  my  ticket.  He 
took  it  on  the  rear  platform,  and  then  went  into  the  car. 
He  did  not  say  a  word  to  me  then.  Did  talk  with  me 
near  Fairfax.  Question.  Did  you  not  say  a  few  min- 
utes ago  that  you  did  not  know  who  did  talk  with  you 
about  getting  oflf  the  train !  Answer.  I  did  not  know 
who  the  man  was  that  told  me  to  get  off  the  train;  it  was 
one  of  the  trainmen.  Q.  How  do  you  know  it  was  one  of 
the  trainmen?  A.  1  did  not  see  any  one  but  the  train- 
men in  there.  I  saw  only  two.  Q.  Did  more  than  one 
person  talk  with  you  that  night  on  the  train  between 
Cedar  Rapids  and  Fairfax?  A.  Only  one.  Q.  State 
the  words  the  man  used  in  talking  to  you.  A.  He  said 
he  would  slow  up,  and  I  could  jump  off  at  Fairfax,  as 
he  would  not  stop  at  Fairfax;  this  was  a  quarter  of  a  mile 
east  of  Fairfax.  Q.  Did  you  make  any  reply  to  him  i 
A.  I  said,  'AH  right.'  That  is  all  I  said.  Q.  Did  you 
say  anything  to  anybody  after  that,  and  before  you 
jumped  off  the  train  ?  A.  To  nobody  else.  Q.  Did  any- 
body else  say  anything  to  you  after  that,  and  before  you 
jumped  off  at  Fairfax  ?  A.  No,  sir.  Q.  Was  your  back 
to  this  man  when  he  opened  the  car  door,  and  spoke  to 
you  ?  A.  Yes;  my  back  was  towards  him.  I  saw  him 
as  he  opened  the  door.  Q.  Did  he  come  out  on  the 
platform  or  not?  A.  No,  sir;  only  opened  the  door. 
Q.  Do  you  know  who  it  was  ?  A.  I  could  not  tell  who 
it  was.  Q.  You  had  not  seen  him  before,  had  you  ?  A.  I 
did  not  see  the  same  man  before.  Q.  Did  you  see  the 
same  man  afterward  ?    A.  No;  I  did  not.     Q.  Then,  so 
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far  as  you  know,  yoa  never  saw  the  man  before  or  since? 
A.  No,  sir.  Q.  Was  your  reply  *A11  right?*  A.  Yes; 
I  said,  *A11  right.'  This  was  about  one-quarter  of  a  mile 
this  side  or  east  of  Fairfax.  Q.  Did  the  man  use  these 
words  as  you  have  stated  in  the  petition, — that  the 
train  would  slow  up  if  you  wanted  to  get  off  ?  A.  Yes. 
Q.  That  was  the  way  he  put  it,  was  it  1  A,  Yes,  sir. 
Q.  Are  you  sure  of  that  1  A.  Yes,  sir.  Before  you  get 
to  Fairfax  a  public  road  crosses  the  track  leading  to 
town.  I  did  not  attempt  to  get  oflf  there.  When  the 
caboose  passed  the  depot  platform  I  was  standing  on 
the  left-hand  side  of  the  caboose  platform,  and  with  my 
face  towards  the  depot.  I  was  standing  on  the  end  of 
the  platform  from  the  depot.  Did  not  try  to  get  off  on 
the  depot  platform.  Jumped  off  on  the  side  away  from 
the  depot.  There  was  no  platform  on  that  side  where  I 
jumped.  It  is  correct  when  I  say  it  was  in  the  neigh- 
borhood of  fifty  or  sixty  feet  west  of  the  depot  where  I 
jumped  off.  It  was  a  pretty  dark  night  then.  Could 
see  where  I  was  going  to  light.  I  held  onto  the  rail  of 
.  the  caboose  with  my  left  hand  when  I  jumped,  and  held 
the  jug  in  my  right  hand.  The  train  slowed  up  at  the 
depot.  It  did  not  slow  up  any  before  it  got  to  the 
depot,  but  did  slow  up  at  the  depot.  There  is  a  pretty 
steep  upgrade  there,  going  west.  Don't  know  whether 
it  is  one  or  two  miles  in  length,  There  is  quite  a  curve 
east  of  the  depot.  It  is  straight  track  just  west  of  the 
depot.  Right  from  the  depot  there  is  a  curve,  and  then 
it  runs  straight  west  of  the  depot.  After  the  caboose 
passed  the  depot  it  did  not  slow  up  any  before  I  jumped 
off.  After  I  jumped,  did  not  watch  the  train  any  further, 
and  did  not  see  it  any  longer.  They  go  in  the  curve.  I 
could  not  see  them  anyhow,  and  don' t  know  whether 
they  stopped  or  not.  Don't  know  whether  the  brake- 
man  was  putting  on  the  brakes  to  stop  the  train  before 
I  jumped,  or  whether  the  engineer  had  been  signaled 
from  the  caboose  to  stop  the  train.  Did  not  ask  any- 
thing about  that  of  anybody.  When  I  jumped  off  the 
caboose  nobody  else  was  standing  on  the  platform  where 
I  jumped.    I  could  not  tell  how  fast  the  train  was  going 
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when  I  jumped  off.  T  did  not  pay  any  attention  to  that. 

Have  been  railroading  nine  years.     Am  accastomed  to 

ride  on  trains.    Know  that  an   ordinary  freight  train 

does  not  stop  its  caboose  at  the  depot.     There  was  no      , 

person  on  the  rear  platform  with  me  when  the  caboose  ] 

passed  the  depot,  or  when  it  passed  the  east  switch.  It 

is  true  that  I  did  not  get  oflE  before  I  did,  because  I 

thought  from  the  movements  of  the  train  it  was  going 

to  stop.     I  told  Joseph  Cross,  my  section  foreman,  after 

the  accident,  that  I  thought  the  train  stopped;  remember 

that  conversation.  Accident  happened  on  the  twentieth, 

and  I  went  to  work  in  six  weeks.     I  mean  thirty-six 

working  days.    Cannot  tell  what  month  it  was.     I  have 

been    at  work  ever  since,  earning    the  same  wages  as 

before.     At  time  I  jumped  did  not  know  whether  there 

was  any  danger  in  jumping  as  I  did." 

It  will  be  observed  that  the  plaintiff  did  not  testify 
that  it  was  the  conductor  who  talked  with  him  about 
getting  off  the  train.  On  the  contrary,  he  stated  pos- 
itively, and  every  time  that  his  attention  was  called  to 
it,  that  he  did  not  know  whether  it  was  the  conductor 
or  not.  The  only  answers  tending  to  show  that  it  was 
the  conductor  were  put  into  the  mouth  of  the  witness 
by  his  examiner.  On  the  other  hand,  the  conductor 
testified  in  the  most  positive  terms  that  he  did  not  have 
any  communication  with  the  defendant, — no  communi- 
cation whatever;  that  he  knew  from  his  ticket  that  his 
destination  was  Fairfax;  that  he  ordered  the  brakeman 
to  stop  the  train;  that  the  brakeman  gave  the  signal  to 
stop,  set  brakes,  and  the  train  slowed  down;  that  he 
(the  conductor)  went  on  the  rear  platform  of  the  caboose 
just  as  the  caboose  passed  the  depot,  to  call  the  number 
of  the  train  to  the  operator;  that  he  did  not  see  the 
plaintiff  on  the  platform;  that  soon  after  the  caboose 
passed  the  depot  he  looked  for  plaintiff  on  the  platform, 
and  thought  he  was  off,  and  directed  the  brakeman  to 
let  the  train  go  on.  The  brakeman  testified  that  he 
8i>oke  to  plaintiff  when  nearing  Fairfax,  and  told  him 
that  the  train  would  stop  for  him  to  get  off;  that  he 
did  not  tell  him  that  he  would  have  to  jump  off,  or 
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anything  of  that  kind.  He  also  testified  that  he  gave  the 
signal  to  stop,  and  that  the  train  was  slowed  down;  and 
there  is  absolutely  no  conflict  in  the  evidence  on  this 
question.  The  train  would  have  stopped  to  land  the 
plaintiff  if  he  had  not  jumped  while  it  was  in  motion. 

It  is  contended  by  counsel  for  appellee  that,  as  the 
conductor  testified  that  he  was  on  the  rear  platform 
when  the  train  passed  the  depot,  he  must  have  seen  the 
plaintiff  before  he  jumped  from  the  platform.    But  this 
does  not  tend  to  prove  that  the  conductor  ordered  the 
plaintiff  to  jump  off.     The  plaintiff  testified  that   the 
order  was  given  to  Ijim  a  quarter  of  a  mile  before  reach- 
ing the  depot.     He  testified  upon  that  subject  as  follows: 
''When  I  jumped  off  the   caboose,  nobody  else  was 
standing  on  the  platform  when  I  jumped;"  and  ''there 
was  no  person  on  the  rear  platform  with  me  when  the 
caboose  passed  the  depot,  or  when  it  passed  the  east 
switch."     It  is  evident,  therefore,  that,  if  any  import- 
ance was  attached  to  the  fact  that  the  two  men  were  on 
the  platform  at  the  same  time,  it  was  wholly  without 
warrant;  for  the  plaintiff  himself  does  not  claim  that  he 
was    induced    to    jump    by    reason  of    anything  that 
occurred  when  the  conductor  was  on  the  rear  platform. 
For  the  purposes  of  this  case,  the  fact  of  the  two  men 
being  on  the  rear  platform  at  the  same  time  had  no  more 
significance  thaaif  they  had  been  one  thousand  miles 
from  each  other. 

In  addition  to  the  general  verdict  for  the  plaintiff, 
the  jury  answered  certain  special  interrogatories  sub- 
mitted to  them  by  the  court,  which,  with  the  answers 
thereto,  are  as  follows :  "(1)  Did  the  plaintiff,  in  jump- 
ing from  the  car,  act  as  a  person  of  ordinary  prudence 
and  caution  would  have  done  under  like  circumstances  ? 
Answer  (by  jury).  Yes.  (2)  How  far  from  the  statioa 
at  Fairfax,  and  on  which  side  of  it,  was  the  rear  plat- 
form of  the  caboose  when  plaintiff  jumped  off  ?  A.  (by 
jury).  From  one  hundred  to  one  hundred  and  fifty  feet 
west  of  station.  (3)  Was  the  usual  signal  for  stopping 
the  train  at  Fairfax  given  the  night  of  the  accident  ? 
A.   (by  jury).  Yes.    (4)  Had  the  brakeman  applied  tlie 
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brakes  on  the  caboose  for  the  purpose  of  stopping  the 
train  before  plaintiflE  jumped  off?  A.  (by  jury).  Yes. 
(6)  Was  the  train  in  the  process  of  stopping  at  the  time 
plaintiff  jumped  off  ?  A.  (by  jury).  Yes.  (6)  Did  the 
conductor  direct  the  plaintiff  to  jump  off  the  train  while 
in  motion  ?  •  A.  (by  jury).  Yes;  we  believe  he  did.  (7) 
Did  either  the  conductor  or  brakeman  tell  plaintiff  the 
train  would  stop  at  Fairfax  1  If  so,  which  one  of  them  ? 
A.  (by  jury).  We  believe  the  conductor  did.  (8)  Was 
the  plaintiff  intoxicated,  either  partially  or  otherwise, 
at  the  time  of  the  accident  ?    A.  (by  jury).  No.'^ 

The  answers  to  the  third,  fourth  and  fifth  interrog- 
atories are  in  full  accord  with  the  undisputed  evidence. 
They  show  that  the  plaintiff  was  without  excuse  in 
jumping  from  the  train.  The  answer  to  the  sixth  inter- 
rogatory could  have  been  answered  in  a  categorical 
manner,  the  same  as  those  preceding  it.  For  what 
reason  a  qualified  answer  was  given  we  cannot  tell.  The 
answer  was  sufficient  in  form,  it  is  true,  but,  in  our 
opinion,  there  was  no  warrant  in  the  evidence  for  any 
such  finding.  That  this  interrogatory  ought  to  have 
been  answered  in  the  negative  appears  to  be  so  well 
grounded  as  to  amount  to  almost  absolute  demon- 
stration. Reversed. 
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ment  to  the  sale  thereof,  and  the  purchaser  makes  false  and  \  79  16O 
fraudulent  representations  in  regard  to  it,  upon  which  the  vendor,  xT 
not  knowing  the  truth,  relies,  in  effecting  the  sale,  it  may  be 
rescinded  by  the  vendor  as  fraudulent,  and  the  goods  recovered 
back.  An  instruction  in  this  case,  to  the  effect  that  the  vendor  must 
also  prove  that  the  purchaser  did  not  intend  to  pay  for  the  goods 
when  he  bought  them,  is  held  to  be  erroneous.  (See  opinion  for 
citations.) 

Appeal  from  Montgomery  District  Court— Koix.  A.  B 

Thornell,  Judge. 
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Piled,  January  29,  1890. 

Action  to  recover  the  possession  of  specific  per- 
sonal property.  There  was  a  trial  by  jury,  and  a  ver- 
dict and  judgment  for  defendants.     Plaintiffs  appeal. 

C.  E.  Richards^  T.  J.  Hysham  and  Smithy  Harl  <£ 
McCahe^  for  appellants. 

J.  M.  JunJcin  and  S.  McPherson^  for  appellees. 

Robinson,  J. — Defendant  H.  W.  Cowduroy  was 
engaged  in  the  grocery  business  at  Bed  Oak  from 
August,  1887,  to  the  fifteenth  day  of  October,  1888. 
During  that  time  he  purchased  goods  of  plaintiff.  On 
the  twenty-first  day  of  August,  the  twenty-ninth  day  of 
September,  and  the  sixth  day  of  October,  1888,  the 
plaintiffs  shipped  from  Chicago  to  H.  W,  Cowduroy, 
at  Red  Oak,  on  his  order,  the  property  iji  controversy, 
consisting  of  merchandise  of  the  value  of  $371.73.  The 
property  was  received  and  placed  in  stock,  but  the  pur- 
chase price  is  unpaid.  On  the  fifteenth  day  of  October, 
1888,  H.  W.  Cowduroy  executed  to  his  father-in-law, 
the  defendant  L.  Kirscht,  a  chattel  mortgage  on  his 
stock  of  goods  and  other  property,  to  secure  notes 
amounting  in  the  aggregate  to  fifty-three  hundred 
and  fifty  dollars,  besides  interest.  On  the  same  day 
he  executed  a  mortgage  to  the  Fabyon  Knife  Com- 
pany for  a  consideration  of  $237.62,  and  also  a  third 
mortgage,  which  covered  his  stock  in  trade  and  other 
property,  to  his  father,  the  defendant  William  Cowdu- 
roy, to  secure  the  payment  of  two  promissory  notes 
which  amounted  to  two  thousand  dollars  besides  inter- 
est. A  mortgage  on  real  estate  was  also  executed  in 
favor  of  the  father  at  the  same  time,  apparently  to 
secure  the  same  indebtedness.  This  action  was  com- 
menced on  the  seventeenth  day  of  October,  1888,  to 
recover  the  goods  in  controversy,  on  the  ground  that 
they  were  obtained  by  H.  W.  Cowduroy  through  his 
false  and  fraudulent  representations,  made  with  intent 
to  defraud  the  plaintiffs.     They  claim  that  when  the 


JANUARY  TEilM,  1890.  171 

Reid,  Murdock  &  Fiaher  v.  Cowduroy. 

goods  were  ordered,  shipped  and  received  by  H.  W. 
Cowduroy  he  was,  and  for  a  long  time  had  been,  insolv- 
ent, and  was  nnable  to  pay  for  the  goods;  that  he  knew 
that  fact  when  he  ordered  and  received  the  goods;  that 
he  ordered  them  with  the  intent  not  to  pay  for  them,  but 
to  defraud  the  plaintiffs;  that  he  concealed  his  insolv- 
ency and  inability  to  pay  for  the  goods,  and  his  intent 
to  defraud;  that  they  sold  and  shipped  the  goods  rely- 
ing on  his  solvency  and  good  faith,  and  not  knowing  of 
his  insolvency  nor  of  his  fraudulent  intent;  that  before 
bringing  this  suit  they  rescinded  their  contract  of  sale  in 
consequence  of  the  facts  aforesaid,  and  are  now  the 
owners  of  the  goods.  It  is  conceded  by  appellees  that 
the  mortgages  to  Kirscht  and  William  Cowduroy  were 
given  for  antecedent  debts,  and  that  the  mortgagees 
were  not  purchasers  for  value,  without  notice,  but  that 
they  took  only  the  title  which  the  mortgagor  had  to 
give,  and  that,  if  plaintiffs  are  entitled  to  recover  as 
against  him,  they  are  also  entitled  to  recover  as  to  the 
mortgagees. 

I.  The  seventh  paragraph  of  the  charge  to  the  jury 
is  as  follows :  *'  Where  the  buyer  of  goods,  kt  the  time 
of  or  before  the  purchase,  for  the  purpose  of  inducing  the 
seller  to  part  with  his  goods  on  credit,  makes  a  material 
representation  to  the  seller  as  to  his  financial  condition, 
which  representation  is  in  fact  false,  and  known  by  the 
buyer  to  be  false  when  made,  and  which  the  seller  relies 
upon  in  making  the  sale,  and  it  is  also  shown  that  the 
buyer  at  the  time  intended  by  the  representations  to 
defraud  the  seller  by  not  paying  for  the  goods,  such 
transaction  would  be  fraudulent  on  the  part  of  the 
buyer,  and  the  seller  could  rescind  the  contract,  and 
recover  back  the  goods."  The  same  rule  was  substan- 
tially given  in  other  portions  of  the  charge,  so  framed 
as  to  meet  the  facts  of  the  case.  Appellants  complain 
of  the  charge  on  the  ground  that,  to  recover,  they  were 
required  to  show,  not  only  that  the  buyer  made  false 
and  fraudulent  representations  as  to  his  solvency,  upon 
which  plaintiffs  relied,  but  also  that  he  did  not  intend 
to  pay  for  the  goods  when  he  ordered    them.     The 
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insolvency  of  the  buyer  when  the  goods  were  ordered 
does  not  seem  to  be  seriously  questioned.  There  can  be 
no  doubt  that  the  burden  imposed  by  the  charge  of  the 
court  is  as  claimed  by  the  appellants,  and  we  are 
required  to  determine  whether  a  correct  rule  of  law  was 
announced.  As  a  general  rule,  fraud  in  the  sale  of 
personal  property  entitles  the  party  injurM  thereby  to 
rescind  the  contract  of  sale.  Story,  Sales,  sees.  379, 
420,  445a/ 1  Bfenj.  Sales,  sec.  636.  It  is  contended  by 
appellees  that  the  charge  is  supported  by  the  opinion 
in  Houghtaling  v.  ffillSy  59  low^,  287.  In  that  case 
the  petition  alleged  that  the  buyer  was  hopelessly 
insolvent  when  he  purchased  the  goods,  and  unable  to 
pay  for  them;  that  he  knew  that  fact;  that  he  knew 
the  sellers  did  not  know  it,  and  that  they  would  not 
have  made  the  sale,  had  they  been  aware  of  it.  But 
it  was  not  alleged  that  the  sellers  were  misled  or 
deceived  by  any  act  or  representation  of  the  buyer. 
The  question  really  involved  in  the  case  was  whether 
the  failure  of  the  buyer  to  disclose  his  real  financial 
condition  was  a  fraud  upon  the  seller;  and  the  effect  of 
the  opinion  is  to  hold  that  it  was  not,  and  that,  inas- 
much as  the  petition  did  not  show  that  the  goods 
were  purchased  with  the  specific  intent  not  to  pay  for 
them,  it  did  not  state  a  cause  of  action.  It  did-  not 
decide  that  false  and  fraudulent  representations  as  to 
solvency  made  on  the  part  of  the  buyer,  and  relied 
upon  by  the  seller,  would  not  be  sufficient  ground  to 
authorize  the  rescinding  of  the  sale.  Mere  silence, 
where  the  person  is  under  no  obligation  to  speak,  is  not 
a  legal  fraud.  1  Benj.  Sales,  sec  640;  Story,  Sales,  sec. 
174.  The  cases  of  Talcoit  v.  Henderson^  31  Ohio  St. 
162;  Nichols  v.  Pinner,  18  N.  Y.  297;  and  Oarhutt  v. 
Bank,  22  Wis.  390,  are  in  point.  But  where  goods 
are  sold  there  is  a  promise  expressed  or  implied  on  the 
part  of  the  buyer  to  pay  for  them;  and  the  seller  has  a 
right  to  rely  upon  the  presumption  that  the  buyer 
intends  to  perform  his  obligations  by  making  payment. 
Therefore,  if  the  latter  entertains  a  secret  intent  to 
not   make  payment,   that  intent,   and  his  failure   to 
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disclose  it,  constitnte  such  a  fraud  as  will  entitle  the 
seller  to  rescind  the  sale.  Oswego  Starch  Factory  v. 
Lendrum^  57  Iowa,  581;  Lindauer  v.  Hay^  61  Iowa, 
665;  Nichols  v.  Michael^  23  N.  Y.  266;  Hennequin  v. 
Naylor,  24  N.  Y.  140;  Dow  t>.  Sanborn,  3  Allen,  182; 
Belding  v.  Franklandy  8  Lea,  67.  See,  also,  Lee  v. 
Simmons,  61)  Wis.  526,  27  N.  W.  Rep.  174;  Donaldson 
vl  Farwell,  93  U.  S.  631.  The  supposed  solvency  of  the 
purchaser  is  usually  a  material  inducement  to  the  sale 
of  goods;  and  where  it  is,  and  the  purchaser  makes  false 
and  fraudulent  representations  in  regard  to  it,  upon 
which  the  vendor,  not  knowing  the  truth,  relies,  in 
effecting  the  sale,  it  may  be  rescinded  by  the  vendor  as 
fraudulent.  The  charge  of  the  court  under  considera- 
tion was  erroneous  in  requiring  plaintiffs  to  prove  two 
material  facts,  when  proof  of  one  was  sufficient  to  enable 
them  to  recover.  There  was  evidence  which  tended  to 
show  that  H.  W.  Cowduroy  was  insolvent  when  he 
ordered  the  goods;  that  he  must  have  known  that  fact, 
and  that  he  would  be  unable  to  pay  for  them;  and  also 
that  he  made  false  representations  in  regard  to  his 
assets  and  liabilities,  for  the  purpose  of  obtaining 
credit,  which  were  relied  upon  by  plaintiffs  in  making 
the  sales;  and  that  they  were  made  to  a  commercial 
agency,  'which  was  engaged  in  the  business  of  furnish- 
ing to  plaintiffs  and  others  information  in  regard  to  the 
financial  standing  of  business  men  throughout  the 
country.  The  charge  may  therefore  have  been  preju- 
dicial. 

II.  Appellants  complain  of  the  refusal  of  the 
district  court  to  give  an  instruction  to  the  jury  which 
was  asked  by  them.  There  was  no  error  in  the  refusal. 
The  instruction  was  based  in  part  upon  assumed  facts, 
of  which  there  was  no  evidence,  and  omitted  an  essen- 
tial element  in  reciting  facts  which  would  constitute 
fraud  sufficient  to  authorize  the  rescission  of  the  sale. 

III.  Other  questions  are  discussed  by  counsel,  but, 
as  they  are  not  likely  to  arise  on  another  trial,  need  not 
be  determined.  For  the  errors  specified,  the  judgment 
of  the  district  court  is  Reversed. 
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\m 6§|      Appeal :  new  trial  :  weight  of  evidence.    Where  a  motion  for  a 

new  trial  is  granted  on  the  ground  that  the  verdict  is  not  sustained 
by  the  evidence,  this  court  will  not  interfere,  unless  it  clearly 
appears  that  injustice  has  been  done,  and  the  discretion  of  the 
court  below  abused.    (See  opinion  for  citations.) 

Appeal  from    Polk    District    Court, — Hon.   Marcus 

Kavanaoh,  Jr.,  Judge. 

Filed,  January  30,  1890. 

Action  by  an  attorney  at  law  to  recover  for  pro- 
fessional services  and  money  advanced  for  defendant's 
benefit.  Defendant  denied  the  allegations  of  the  peti- 
tion, and  pleaded  a  counter-claim  for  money  received 
by  plaintiff  for  her  use.  A  verdict  was  had  for  plaintiff 
in  a  small  sum,  which,  on  motion  of  defendant,  was  set 
aside.     Plaintiff  appeals. 

W.  A.  Spurrier,  for  appellant. 

If.  O.  Carpenter  and  Macy,  Sweeney  <B  Jones,  for 
appellee. 

Beck,  J. — I.  The  motion  for  a  new  trial  was  based 
upon  the  ground,  among  others,  that  the  verdict  was 
not  sustained  by  sufficient  evidence.  The  abstract 
shows  that  '^judgment  was  entered  sustaining  said 
motion  to  set  aside  the  verdict  of  the  jury  rendered 
herein,  on  the  ground  that  the  verdict  was  not  sustained 
by  sufficient  evidence."  The  case  is  one  where  the 
court  below  set  aside  the  verdict  for  want  of  sufficient 
evidence  to  support  it.  • 

II.  The  evidence  was  conflicting,  and  the  court 
below  could  well  have  found,  in  the  exercise  of  its 
lawful  discretion,  that  the  verdict  was  not  supported 
by  the  evidence.  The  trial  court  is  charged  in  such 
cases  with  a  large    discretion.     It   has,   usually,   the 
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witnesses  before  it,,  and,  for  this  and  other  reasons,  is 
better  able  to  weigh  the  evidence,  and  determine  npon 
the  credit  to  be  given  to  the  witnesses,  than  the  appel- 
late court.  Where  motions  of  this  character  are  sus- 
tained,  we  will  not  interfere,  unless  it  clearly  appears 
that  injustice  has  been  done,  and  the  discretion  of  the 
court  below  has  been  abused.     Nothing  of  the  kind 

m 

appears  in  this  case.  In  support  of  these  conclusions 
many  prior  decisions  of  this  court,  including  the  fol- 
lowing, could  be  cited :  Donahue  v.  Lannan,  70  Iowa, 
73;  Litton  v.  Railway  Co.^  69  Iowa,  339;  Rogers  v. 
Winch,  66  Iowa,  168;  Engs  v.  Priest,  65  Iowa,  232; 
Brett  V.  Bassett,  63  Iowa,  340;  Moran  v.  Harris^  63 
Iowa,  390.  In  our  opinion,  the  judgment  of  the  district 
court  ought  to  be  Affibmed. 


Osborne  v.  Reardon. 

Szecution:  sitfplembntart  proceedings:  parties.  Sections  8185 
to  8149  of  the  Code,  providing  for  an  examination  of  a  judgment 
debtor  for  the  discovery  of  bis  property,  do  not  contemplate  or 
authorize  the  examination  of  third  parties  ;  and  where  the  wife  of 
the  judgment  debtor  was  in  such  proceedings  cited  to  appear  and 
was  examined,  and  the  debtor  was,  as  a  result  of  the  examination, 
adjudged  to  be  the  owner  of  certain  property  which  was  in  the 
possession  of  the  wife,  and  which  she  claimed  to  be  her  own,  such 
judgment,  and  an  order  that  the  debtor  turn  it  over  to  satisfy  the 
judgment,  were  of  no  effect  upon  the  wife,  as  she  was  not  a  party 
to  the  proceeding,  and  could  not  be  bound  thereby. 

Appeal  from  Decatur  District   Court. — Hon.   R.  C. 

Henry,  Judge. 

Piled,  January  30,  1890. 

This  is  an  appeal  by  the  defendant  from  certain 
orders  made  by  the  court  below  in  proceedings  auxiliary 
to  execution.     The  facts  appear  in  the  opinion. 

Parrish  <ft  Hoffman,  for  appellant. 

Marion  F.  Stookey  and  John  W.  Smith,  for 
appellee. 
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ROTHROOK,  C.  J. — It  appears  from  the  record  before 
us  that  the  plaintiff  is  the  owner  of  a  judgment  against 
the  defendant ;  that  execution  issued  upon  said  judg- 
ment, and  was  returned  unsatisfied.  Thereupon  the 
plaintiff  presented  to  the  district  court  a  sworn  petition, 
in  which  it  was  alleged  that  the  defendant  had  property 
in  Decatur  county  which  he  unjustly  refused  to  apply 
to  the  satisfaction  of  the  judgment,  and  that  Jane 
Reardon,  the  wife  of  the  defendant,  held  a  large 
amount  of  personal  property  belonging  to  said  Thomas 
Reardon,  which  was  transferred  to  her  for  the  purpose 
of  delaying  and,  if  possible,  preventing  the  plaintiff,  by 
the  usual  process  of  execution,  from  making  his  claim 
out  of  said  property  of  defendant,  Thomas  Reardon. 
The  petition  asked  that  both  the  defendant,  Thomas 
Reardon,  and-  Jane  Reardon,  be  required  to  appear  and 
answer,  as  required  by  law,  before  a  referee  to  be 
appointed  by  the  court  An  order  was  made  appoint- 
ing a  referee,  and  the  defendant,  Thomas  Reardon,  and 
Jane  Reardon,  his  wife,  were  asked  to  appear  before 
the  referee  for  examination  touching  the  averments  of 
the  petition.  A  hearing  was  had  before  the  referee,  in 
which  a  large  number  of  witnesses  were  examined  ;  and 
a  report  was  made  that  Thomas  Reardon  was  the  owner 
of  about  seventy-five  cattle  and  ten  horses  which  were 
not  exempt  from  execution.  Exceptions  were  filed  to 
the  report,  which  were  overruled,  and  a  receiver  of  the 
property  was  appointed,  and  Thomas  Reardon  was 
ordered  to  turn  over  the  property  to  the  receiver,  to  be 
sold  in  satisfaction  of  the  plaintiff's  judgment. 

It  will  be  observed  that  the  proceedings  were 
founded  on  section  3135  to  section  3149  of  the  Code,  by 
which  a  judgment  debtor  may  be  examined  before  the 
court  or  a  referee  touching  any  property  which  it  is 
alleged  he  unjustly  refuses  to  apply  towards  the  satis- 
faction of  a  judgment.  Although  the  defendant's  wife 
was  ordered  to  appear  and  answer,  it  is  not  claimed 
that  she  was  a  party  to  the  proceeding.  It  appears 
from  the  evidence  in  the  ^>ase  that  the  wife  is  the  owner 
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of  a  farm,  and  that  the  cattle  and  horses  in  question 
were  kept  upon  the  farm.  The  hnsband  and  wife  both 
claimed  that  the  property  in  controversy  belonged  to 
her.  The  referee  reported  that  the  property  belonged 
to  the  husband.  The  sections  of  the  statute  above 
referred  to  make  no  provision  for  making  third  persons 
parties  to  the  proceedings.  Ample  provision  is  made 
for  such  a  proceeding  in  the  equitable  action  provided 
for  by  sections  3150-3153  of  the  Code.  The  evidence 
tends  to  support  the  finding  of  the  referee ;  and,  so  far 
as  the  rights  of  the  defendant  are  involved,  we  discover 
no  error  in  the  rulings  of  the  court,  nor  of  the  referee. 

It  is  claimed  that  the  referee  was  disqualified  to  ^ 
act,  on  account  of  having  been  an  attorney  against  the 
defendant,   and  prejudiced  against  him.     This    claim 
does  not  seem  to  us  to  be  well  founded. 

It  is  urged  that  the  statute  under  which  the  pro- 
ceeding \vas  had  is  unconstitutional ;  but  the  contrary 
was  held  in  ElJcenberry  v.  Edwards^  67  Iowa.,  619. 

We  do  not  discover  any  ground  upon  which  this 
cause  can  be  reversed  ;  and,  at  the  same  time,  we  must 
say  that  the  whole  proceeding  appears  to  us  to  be  of 
very  little  consequence  as  an  aid  to  plaintiff  in  the 
collection  of  his  judgment.  It  is  true  he  has  an  adjudi- 
cation against  the  defendant  which  estops  him  from 
claiming  that  the  property  ought  not  to  be  applied  to 
the  payment  of  the  judgment.  But  he  has  no  adjudica- 
tion against  the  wife  as  a  claimant  of  the  property. 
He  could  just  as  well  have  ordered  the  sheriff  to  levy 
upon  the  property  before  this  order  as  afterwards.  He 
could  have  indemnified  the  officer,  if  necessary,  and 
compelled  the  wife  to  assert  her  rights  by  replevin  or 
otherwise.  She  has  had  no  day  in  court,  and  her  rights 
are  in  no  manner  affected  by  the  order.  We  have 
thought  it  our  duty  to  say  this  much,  because  counsel 
for  appellee  appear  to  be  of  opinion  that  the  order 
appropriates  the  property.  The  order  of  the  district 
court  will  be  Affibmedi, 
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Where  a  resident  of  Pennsylvania  died  testate  in  that  state,  own- 
ing land  and  personal  property  there,  and  also  land  in  Iowa,  and 
executors  were  there  appointed,  and  creditors  residing  there 
established  their  claims  against  the  estate,  and  administration  was 
afterwards  taken  out  in  Iowa  at  the  request  of  the  executors,  to 
the  end  that  the  Iowa  lands  might  be  sold  for  the  payment  of  the 
debts  of  the  estate,  held  that  the  Iowa  administration  was  ancillary 
to  that  of  Pennsylvania.     (See  opinion  for  citations.) 

.    3.      :  PRINCIPAL  AND  ANCILLARY  ADMINIRTRATIONS  :   DISPOSITION 

OF  ASSETS.  In  such  case  all  the  Iowa  lands  were  sold,  produc- 
ing a  sum  far  in  excess  of  the  claims  filed  against  the  ancillary, 
administrator,  but  the  sale  was  ordered  upon  a  petition  which 
showed  a  large  unpaid  indebtedness  against  the  principal  admin- 
istration. Held  that  it  was  the  duty  of  the  ancillary  administra- 
tor, after  paying  all  just  claims  filed  against  him,  and  the  expenses 
of  liis  administration,  to  transmit  the  residue  of  the  assets  in  his 
hands  to  the  principal  administrator,  to  be  applied  upon  unpaid 
claims  in  Pennsylvania,  and  that,  while  the  principal  admin- 
istration was  unable  to  meet  the  just  demands  against  it,  the 
heirs  and  legatees  of  the  decedent  were  not  entitled  to  such 
residue.    (See  opinion  for  citations.) 

Appeal  from    Tama    District    Court — Hon.    S.    H. 

Fa  I  BALL,  Judge. 

Piled,  January  30,  1890. 

The  heirs,  legatees  and  devisees  of  John  S.  Gable, 
deceased,  filed  their  petition  in  the  district  court  of 
Tama  county,  sitting  as  a  court  of  probate,  praying 
that  the  executor  of  the  estate  of  said  deceased, 
appointed  by  said  court,  be  ordered  to  make  distribu- 
tion of  the  assets  in  his  hands,  as  required  by  the  will 
of  the  testator.  An  order,  as  j)rayed  for  by  the 
petition,  was  made.  Administrators  of  the  estate, 
appointed  in  proceedings  in  Pennsylvania,  claimed  to 
be  the  principal  administration,  intervene,  claiming  the 
assets  asked  to  be  distributed.  They  appeal  to  this 
court. 


JANUARY  TE!RM,  1890.  179 

In  re  Eat.  of  Oable. 

C.    B.    BradsTiaw   and    Charles    A.    ClarJc^    for 
appellants.  *■    * 

y  

Struhle  &  Stiger  and  J.  W,  Willett,  for  appellee. 

Beck,  J. — I.  There  is  no  dispute  as  to  the  con- 
trolling facts  in  the  case.  Indeed,  there  is  no  real 
controversy  as  to  any  of  the  facts,  the  dispute  aris- 
ing wholly  upon  the  law  as  applicable  to  the  facts. 
Briefly  stated,  but  with  sufficient  fulness,  the  facts  in 
the  case  demanding  consideration  are  these:  John  S. 
Gable,  always  a  resident  of  Pennsylvania,  died  in  that 
state  August  11,  1881.  He  owned  property  in  Pennsyl- 
vania and  lands  of  great  value  in  Iowa,  some  of  them 
situate  in  Tama  county.  He  was  at  the  time  of  his 
death  largely  indebted,  and,  as  it  now  appears,  was 
insolvent,  the  assets  of  his  estate  being  sufficient  to  pay 
but  an  inconsiderable  portion  of  his  indebtedness.  He 
left  a  will  devising  his  property  almost  exclusively  to 
his  wife  and  children.  The  particulars  of  this  disposi- 
tion of  his  property  by  his  will  need  not  be  stated. 
The  will  authorized  the  executors  to  sell  and  convey 
the  real  estate,  to  the  end  that  the  estate  ''be  settled  lip 
as  advantageously  and  profitably  as  possible"  within 
four  vears.  The  executors  named  in  the  will  were  dis- 
charged,  and  on  the  twenty-seventh  day  of  December, 
1881,  others  were  appointed  by  the  proper  court  in 
Pennsylvania.  At  their  request  an  administrator  was 
appointed  by  the  proper  court  of  Tama  county,  who 
soon  after  resigned,  and  on  the  eighth  day  of  April,  1882, 
R.  E.  Austin  was  appointed  administrator  by  the  same 
court,  and  proceeded  in  the  discharge  of  his  duties  as 
such.  It  is  shown  that  administration  was  taken  out 
in  this  state  in  compliance  with  the  request  and  direc- 
tion of  the  Pennsylvania  administrators,  and  was 
intended  to  be  ancillary.  Claims  to  a  large  amount 
were  filed  against  the  estate  in  Pennsylvania,  and  were 
paid,  so  far  as  the  assets  were  sufficient;  but  the  large 
portion  of  the  claims  after  the  assets  were  exhausted 
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remained  unpaid.  Claims  were  filed  against  the  estate 
in  lowp,  and,  upon  the  petition  of  the  administrator, 
lands  of  great  value  were  sold,  and  the  proceeds  applied 
to  the  payment  of  the  claims  filed  and  proved  here.  A 
large  balance  remained  in  the  hands  of  the  Iowa 
administrator,  which  the  petitioners  in  this  case  pray 
may  be  distributed  to  the  heirs  and  devisees  of  the 
decedent.  The  Pennsylvania  administrators  intervene 
in  this  action,  claiming  that  the  principal  administra- 
tion in  the  case  was  in  Pennsylvania,  and  the  Iowa 
administration  was  merely  ancillary.  They  pray  that 
the  money  assets  in  the  hands  of  the  Iowa  administra- 
tor may  be  transmitted  to  them,  to  be  used  in  the  pay- 
ment of  the  debts  of  the  estate  which  have  been  or  may 
be  duly  proved. 

II.  The  evidence  shows,  we  think,  beyond  dispute, 
that  the  Iowa  administration  was  taken  out  upon  the 
request  of  the  Pennsylvania  administrators,  and  was 
intended  by  them  and  the  Iowa  administrator  to  be 
ancillary.  The  Iowa  administrator,  in  his  petition  for 
the  sale  of  Iowa  lands,  states  that  debts  to  the  amount 
of  ninety  thousand  dollars  in  excess  of  assets  are  filed 
against  the  estate  in  Pennsylvania,  and  that  claims 
against  the  estate  in  Iowa  to  the  amount  of  seven 
thousand  dollars  were  proved.  It  is  shown  that  the 
Iowa  administrator  has  in  his  hands  more  than  nineteen 
thousand  dollars  after  paying  claims  allowed  by  the 
Iowa  court,  seven  thousand  dollars  being  received  for 
rents,  and  the  balance  from  sales  of  lands.  There  seem^ 
to  be  no  doubt  that  the  Pennsylvania  claims  against  the 
estate  constituted  the  ground  upon  which  the  order  for 
the  sale  of  the  lands  was  made.  The  petition  for  the 
sale  is  based  upon  that  ground,  among  others,  and  there 
can  be  assigned  no  other  reason  why  the  court  ordered 
Iowa  lands  to  be  sold,  realizing  nineteen  thousand  dol- 
lars in  excess  of  the  Iowa  claims.  Unless  such  was  the 
purpose,  the  order  was  improvident  and  erroneous,  in 
that  it  required  a  sale  of  lands  so  largely  in  excess  of 
the  demands  against  the  estate.    But  we  will  presume 


JANUARY  TERM,  1890.  181 

In  re  Est.  of  Gable. 

the  existence  of  facts,  in  the  absence  of  proof  to  the 
contrary,  ^hich  establish  the  regularity  of  the  order  of 
sale. 

III.  We  are  now  to  determine  what  disposition 
onght  to  be  made  of  the  money  assets  in  the  hands  of 
the  Iowa  administrator,  being  the  proceeds  of  Iowa 
lands  sold  upon  his  petition,  ajs  above  stated.  The 
Pennsylvania  administrators,  who  intervene,  claim  that 
this  money  should  be  transmitted  to  them  to  be  dis- 
bursed in  the  payment  of  debts  against  the  estate,  duly 
established  in  accord  with  the  laws  of  Pennsylvania. 
The  heirs  and  devisees,  who  institute  this  proceeding  by 
their  petition,  claim  that  the  money  assets  in  the  hands 
of  the  Iowa  administrator  should  be  distributed  to 
them,  and  no  part  of  it  be  applied  in  payment  of 
Pennsylvania  creditors. 

IV.  The  testator  was  a  resident  of  Pennsylvania, 
and  died  in  that  state.  He  owned  and  held  personal 
property  there,  and  was  seized  of  lands  situated  therein. 
Administration  was  first  taken  in  Pennsylvania,  and 
creditors  residing  there,  in  accord  with  the  laws  of 
that  state,  established  their  claims  against  the  estate. 
Administration  was  afterwards  taken  out  in  Iowa,  at 
the  request  of  the  Pennsylvania  administrator,  to  the 
end  that  the  lands  owned  by  the  testator  in  Iowa  should 
be  appropriated  to  the  payment  of  the  debts  of  the 
estate.  Under  these  facts  no  doubts  can  be  entertained 
that  the  Pennsylvania  administrator  is  the  principal, 
and  the  Iowa  the  ancillary,  administrator.  Chamherlin 
r.  Wilson^  46  Iowa,  149;  Story,  Confl.  Laws,  sec.  518; 
Whart.  Confl.  Laws,  sec.  627;  3  Williams,  Ex'rs 
[6  Am.  Ed.]  1762;  Stevens  7).  Oaylord,  11  Mass.  256;  Fay 
V.  Haven^  8  Mete.  109;  Williams  v.  Williams^  5  Md.  467; 
Clark  V.  Clement^  33  N.  H.  563;  Oreen  v.  Rugely^  23 
Tex.  539;  Spraddling  v.  PipMn^  15  Mo.  118;  Childress 
v.  Bennett^  10  Ala.  751;  Perkins  v.  Stone^  18  Conn.  270. 

We  are  not  required  to  consider  the  functions  and 
duties  of  the  principal  and  ancillary  administrations, 
further  than  to  inquire  as  to  the  disposition  to  be  made 
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of  assets  in  the  hands  of  the  latter,  after  all  debts  of  the 
estate  *tablished  therein  have  been  paid.  It  may  here 
be  remarked  that  the  duties  of  the  ancillary  adminis- 
tration are  not  prescribed  by  statute,  and  that  the 
common  law  prescribes  those  duties  in  obedience  to  the 
obligations  of  comity  existing  between  independent 
states.  It  Is  true  that  courts  are  not  commonly  consid- 
ered as  bound  to  obey  the  laws  of  comity;  that  they  are 
enforced  through  the  spirit  of  friendship,  and  not  in 
obedience  to  the  requirements  of  superior  law.  This  is 
quite  true.  But  there  is  an  obligation  wherever  the 
laws  of  comity  rest  which  impels  courts  to  enforce  them 
with  an  authority  not  to  be  disregarded,  though  it  be 
not  prescribed  by  statute  or  by  the  common  law.  That 
obligation  exists  when  justice  demands  authority  to  be 
exercised  to  the  end  that  right  may  prevail ;  that  prop- 
erty and  property  rights,  domestic  rights,  and  the 
liberty  of  the  citizens  may  be  protected  and  enforced. 
A  court  of  justice,  which  is  established  that  justice 
may  be  enforced  and  upheld,  ^can  have  no  more  binding 
obligation  resting  upon  it  than  that  which  requires  that 
it  shall  do  justice. 

V.  What  is  an  ancillary  administration?  It  is 
subservient  and  subordinate  to  the  principal  adminis- 
tration. The  subserviency  and  subordination  is  to 
attain  the  ends  of  justice,  which  is  the  object  and  aim 
of  all  acts  of  a  court  of  justice.  The  terms  relate  to 
the  objects  and  ends  attained  by  the  administration,  not 
to  the  methods  and  practice  pursued  by  the  courts  hav- 
ing jurisdiction  of  the  administration.  Under  the  law 
upon  the  subject,  which  prevails  over  the  whole  Union, 
all  the  property  of  a  decedent,  including  his  lands, 
except  a  homestead  and  other  exemptions,  is  subject  to 
the  payment  of  his  debts,  and  is  assets  for  that  purpose. 
Debts  must  be  paid  before  the  assets  can  be  distributed 
to  the  heirs,  legatees  and  devisees,  without  regard  to  the 
place  of  residence  of  the  creditors.  Justice  requires  that 
creditors  should  be  paid  when  they  have  duly  estab- 
lished their  claims.     Such  claims  may  be  established 
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either  in  the  principal  or  ancillary  administration. 
They  will  be  paid  when  established  in  the  ancillary 
administration,  if  assets  sufficient  are  found  within  its 
jurisdiction.  ,  If  sufficient  assets  for  the  payment  of 
debts  are  not  found  under  the  control  of  the  principal 
administration,  and  there  is  under  the  control  of  the 
ancillary  administration  money  assets  in  excess  of  the 
debts  proved  therein,  justice  would  forbid  that  such 
administration  should  disregard  the  demands  of  right, 
and  distribute  the  assets  to  the  heirs;  but,  as  it  has  not 
before  it  the  claims  of  all  the  creditors,  some  having 
been  established  in  the  principal  administration  pro- 
ceedings»  justice  demands  that  the  ancillary  adminis- 
tration, in  response  to  the  demands  of  comity,  transmit 
the  money  assets  to  the  principal  administrator.  Story, 
Confl.  Laws,  sees.  613,  518;  Whart.  Contl.  Laws,  sees. 
619,  620;  3  Williams,  Ex'rs,  1763,  1767,  and  notes; 
1  Williams,  Ex'rs,  424;  Ooodall  v.  Marshall,  11  N.  H. 
88;  Low  V.  Bartleity  8  Allen,  259;  Fay  v.  Haven,  3 
Mete.  109;  Davis  v.  Estey,  8  Pick.  475. 

VI.  As  we  have  before  said,  lands  now  in  all  the 
states  of  the  Union,  except  such  as  may  be  exempted 
by  law,  are  assets  for  the  payment  of  the  debts  of  a 
decedent.  They  are  sold,  and  the  money  proceeds  are 
applied  to  the  payment  of  the  decedent's  debts.  It  is 
vain  to  discuss  the  question  whether  the  avails  of  land 
so  sold  are  to  be  treated  as  personalty  or  real  estate. 
The  land  is  converted  into  money.  The  land  then  ceases 
to  be  assets  of  the  estate;  the  money  becomes  assets. 
There  is  no  mystery  in  changing  lands  into  money. 
One  owning  a  farm  knows  he  owns  and  is  possessed  of 
so  many  acres  of  land.  He  sells  it,  and  receives  therefor ' 
ten  thousand  dollars  in  cash.  He  then  knows  he  owns 
no  lands,  but  in  the  place  of  his  farm  he  has  ten  thou- 
sand dollars  in  cash.  He  would  probably  be  amused 
should  any  one  claim  that  his  money  was  realty,  or 
should  be  regarded  and  treated  by  the  law  as  realty 
The  law  provides  for  the  change  of  the  lands  of  estates 
into  money.    When  the  money  is  received,  it  is  personal 
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property.  It  doubtless  is  true  that  cases  arise  where, 
in  order  to  enforce  liens  or  equities,  money  proceeds  of 
lands  are  appropriated  as  the  land  would  have  been 
appropriated  had  there  been  no  sale  of  it.  It  appears 
that  there  ought  to  be  no  doubt,  obscurity  or  mystery 
as  to  the  character  of  the  money  and  the  appropriation 
of  it  to  be  made.  It  is  avails  of  land  set  apart  by  the 
law  for  the  payment  of  debts  of  the  estate.  .  The  land 
was  converted  into  money,  as  shown  by  the  petition 
filed  in  the  ancillary  administration,  asking  for  the  sale 
of  the  Iowa  lands,  for  the  purpose  of  paying  debts 
proved  in  both  the  principal  and  ancillary  administra- 
tions. If  there  had  been  na  debts»  the  land  would  not 
have  been  sold,  and  all  the  land  would  not  have  been 
sold  except  to  pay  the  Pennsylvania  creditors.  It  is 
now  found  that,  after  the  ancillary  administrator  has 
paid  all  debts  established  therein,  a  surplus  remains. 
To  carry  out  the  purpose  of  the  law  and  the  objects  for 
which  the  land  was  sold,  the  balance  in  the  hands  of  the 
ancillary  administrator  must  be  transmitted  to  the  prin- 
cipal administrator  in  Pennsylvania. 

Our  conclusions  as  to  the  character  of  the  residuum 
of  the  money  assets  in  the  hands  of  the  ancillary 
administrator,  and  the  disposition  to  be  made  of  it, 
demand  for  their  support  no  further  argument  and  no 
further  citation  of  authorities.  Exhaustive,  learned 
and  acute  arguments  of  the  respective  counsel,  and 
numerous  authorities  cited  by  them,  bearing  upon  the 
questions  discussed,  need  not,  therefore,  be  further 
considered. 

Our  conclusions  require  the  decree  of  the  district 
court  to  be  reversed.  The  cause  will  be  remanded  to 
the  district  conrt  for  a  decree  in  harmony  with  this 
opinion,  directing  and  requiring  the  administration 
appointed  in  this  state  to  transmit  to  the  principal 
administrator  in  Pennsylvania  all  funds  remaining  after 
the  payment  of  all  debts  proved  in  the  district  court, 
and  costs  and  expenses  of  administration. 

Reversed. 
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In  re  Estate  of  Peet. 

Estates  of  Decedents :  allowance  to  widow  :  autenuftial 
CONTBAOT.  An  antenuptial  contract  provided  that  daring  the 
marriage  of  the  parties  neither  should  be  restricted  in  the  control 
or  disposition  of  his  or  her  property,  real  or  personal,  and  that 
either  might  execute  deeds  of  conyeyance  without  the  consent  or 
signature  of  the  other^  the  same  as  if  unmarried;  that  the  wife 
should  claim  no  right  of  dower  or  homestead  in  any  property  of 
the  husband's  estate,  in  case  she  should  surviye  him,  but  that,  in 
that  case,  she  should  be  paid  a  certain  named  annuity  out  of  the 
estate.  Held  that  the  clause  as  to  the  right  to  dispose  of  property 
did  not  refer  to  or  include  a  disposition  by  will,  and  that  the  con- 
tract, followed  by  a  will  in  which  the  stipulated  annuity  was  alone 
giyen  to  the  widow,  did  not  defeat  her  right  to  an  allowance  to  a 
year's  support,  under  section  2876  of  the  Code. 

: :  AHOUNT :  matters  to  be  considered.  An  allow- 
ance for  the  support  of  the  widow  for  one  year  after  the  death  of  the 
decedent,  under  section  2875  of  the  Code,  is  to  be  made  only  when 
necessary,  but  the  necessity  is  to  be  determined  largely  from  the 
facts  of  each  particular  case;  and  it  is  proper  to  consider  the 
resources  of  the  petitioner  in  her  own  right,  the  extent  of  the 
estate,  the  demands  upon  it,  the  health  of  the  petitioner,  her 
station  in  society,  and  such  other  matters  as  are  necessary  and 
reasonable.  In  this  case  an  allowance  of  eight  hundred  dollars  to 
a  widow  without  children  is  hdd  not  to  be  erroneous,  the  estate 
being  worth  thirty  thousand  dollars. 


: :  PRIORITY  OF  CLADC.  It  is  no  valid  objection  to  mak- 
ing an  allowance  for  the  temporary  support  of  a  widow,  under  sec- 
tion 2875  of  the  Code,  that  the  property  has  all  been  disposed  of  by 
wiU,  which  has  been  admitted  to  probate,  and  that,  therefore,  there 
is  nothing  out  of  which  to  pay  the  allowance;  for,  when  neces- 
sary to  be  made,  it  is  to  be  i>aid  in  preference  to  the  debts  of  the 
estate,  and  these  are  preferred  to  the  rights  of  the  legatees.  (See 
opinion  for  citations.) 

Appeal  from  Jones  District  Court.— Ro^.  James  D. 

GiFFEN,  Judge. 

Piled,  January  30,  1890. 

Proceeding  in  probatOi  in  which  Matilda  Peet,  as 
widow  of  J.  M.  Peet,  deceased,  seeks  an  allowance  for 
support   under   the   provisions   of   the   statute.    The 
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estate  of  J.  M.  Peet,  at  his  death,  consisted  of  upwards 
of  thirty  thousand  dollars,  mainly  of  notes  and  real 
estate.  By  the  terms  of  his  will  the  petitioner  was  to 
receive,  while  she  remained  his  widow,  the  interest  of 
three  thousand  dollars.  All  of  the  remainder  of  his 
property  was  bequeatl.ed  to  his  children.  The  provis- 
ions of  the  will  in  favor  of  the  wife  are  as  follows: 
•'Before  my  marriage  to  my  present  wife,  Matilda  Peet,  I 
made  an  agreement  with  her  wherein  provision  was  made 
for  her  out  of  my  property,  which  antenuptial  contract 
was  filed  and  recorded  in  the  office  of  the  recorder  of 
Jones  county,  in  book  44,  page  477;  and  I  direct  that 
my  son  William  G.  Peet  pay  to  her  the  interest  upon 
the  money  annually  or  of tener,  as  she  may  call  for  it, 
during  the  lifetime  of  my  said  wife,  as  provided  in  said 
antenuptial  contract.  And  I  give  and  bequeath  to  my 
said  wife,  Matilda  Peet,'  during  her  life,  in  case  she 
remains  my  widow,  the  interest  upon  three  thousand 
dollars,  said  interest  to  be  paid  to  her  as  above  directed, 
unless  she  shall  marry  again,  and  in  such  case  the  same 
shall  cease,  and  she  shall  not  be  entitled  to  anything 
thereafter."  The  following  is  the  antenuptial  contract 
referred  to:  ''Article  of  agreement  made  and  con- 
cluded this  third  day  of  July,  A.  D.  1877,  by  and 
between  James  M.  Peet,  of  Fairview,  Jones  county, 
Iowa,  party  of  the  first  part,  and  Matilda  Weaver,  of 
Anamosa,  Iowa,  party  of  the  second  part,  witnesseth : 
That  in  consideration  of  a  promise  of  marriage  by  and 
between  said  parties  it  is  hereby  mutually  agreed  by 
and  between  said  parties  that  during  their  marriage 
neither  party  shall,  in  any  manner,  be  restricted  in  the 
control  or  disposition  of  their  property,  both  real  and 
personal,  which  they  have  or  may  hereafter  acquire; 
and  either  may  execute  deeds  of  conveyance  without 
t)ie  consent  or  signature  of  the  other,  the  same  as  if 
unmarried.  And  said  second  party,  in  consideration  of 
aforesaid,  hereby  agrees  to  claim  no  right  of  dower  or 
homestead  in  or  to  any  property  which  shall  belong  to 
the  estate  of  said  party  of  the  first  part  at  the  time  of 
his  decease,  provided  she  shall  survive  him.     And  said 
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first  party,  in  consideration  of  the  promise  aforesaid, 
hereby  agrees  that,  in  case  said  second  party  shall  sur- 
vive said  first  party,  said  second  party  shall  be  allowed 
and  paid  out  of  the  estate  of  said  first  party,  by  his  exec- 
utors or  heirs,  the  interest  on  the  sum  of  three  thousand 
dollars  ($3,000);  which  interest  shall  be  paid  annually 
from  and  after  my  decease  during  the  widowhood  of  said  ^ 
second  party."  Other  facts  as  to  the  health  and  financial 
condition  of  the  petitioner  appear  in  the  record,  which 
may  be  referred  to  in  the  opinion.  The  foregoing  state- 
ments are  sufficient  for  the  main  question  in  the  case. 
The  district  court  made  an  allowance  of  eight  hundred 
dollars  to  the  petitioner.     The  executor  appeals.     ^ 

Ezra  Keeler  and  /.  W.  Jamison^  for  appellant. 

RemUy  &  Ercanhraok^  for  appellee. 

Granger,  J. — I.    The  question  is  first  presented  as 
to  the  right  of  the  court  to  make  any  allowance  because 
1  s8TAT«of     ^^  *^^  contract  and  the  provisions  of  the 
aitowan^to    ^^'    ""^^  effect  claimed  for  them  is  that 
nuptili'oSS^  they  diyest  the  court  of  any  authority  to 
tract.  make  an  allowance,  under  the  provisions  of 

the  Code,  section  2375,  even  though  the  facts,  under 
other  circumstances,  would  require  it.  In  other  words, 
as  to  the  petitioner,  they  supersede  the  purpose  of  the 
statute.  It  is  very  manifest  that  the  testator's  purpose 
in  the  will  was  to  carry  out  the  terms  of  the  antenuptial 
agreement,  and  that  the  limitations  of  the  will  as  to  the 
right  of  the  petitioner  are  no  greater  than  a  fair  con- 
struction of  the  agreement  will  warrant.  To  a  clear 
understanding  of  appellant's  claim,  and  the  language  of 
the  agreement,  relied  on  for  its  support,  we  quote  a 
clause  in  his  argument,  which  includes  the  language  of 
the  contract:  '^Our  position  is  that  the  contract,  in 
express  terms,  gives  the  right  to  dispose  of  all  the  prop- 
erty that  he  then  owned  or  might  afterwards  acquire, 
and  such  right  is '  given  in  the  following  clause  of  the 
contract :  '  During  their  marriage  neither  party  shall 
in  any  manner  be  restricted  in  the  control  or  disposi- 
tion of  their  property,  both  real  and  personal,  which 
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they  have  or  may  hereafter  acquire,  and  either  may 
execute  deeds  of  conveyance  without  the  consent  or 
signature  of  the  other,  the  same  as  if  unmarried.'  "  It 
is  then  urged  that  the  right  of  disposition  includes  a 
right  to  dispose  of  it  by  will,  and,  as  we  infer,  such 
being  the  effect  of  the  contract,  the  will  must  receive 
that  construction.  This  leads  us  directly  to  a  construc- 
tion of  the  contract  as  bearing  on  the  point. 

We  think  a  fair  consideration  of  the  question 
involves  a  consideration  of  other  language  in  the  con- 
tract than  that  quoted  ;  but  without  other  language  it 
is  exceedingly  doubtful  if  it  would  bear  the  construc- 
tion claimed  for  it.  It  must  be  understopd  that  con- 
tracts designed  to  divest  the  wife  of  the  benefits  of  the 
statutes  in  her  favor,  after  the  death  of  her  husband, 
and  especially  a  statute  providing  for  a  necessary  sup- 
port, immediately  following  such  death,  must  not  be  of 
doubtful  interpretation,  but  specific  and  certain  a«  to 
such  intent.  In  general,  the  provisions  of  the  statute 
in  this  respect  embrace  interests,  not  alone  personal  to 
the  wife,  but  to  the  children,  and  in  a  sense  to  the 
public,  and  a  law  thus  designed  is  to  be  guarded  with 
caution.  In  this  case  there  are  no  children  to  be 
affected,  but  in  the  approval  of  contracts,  by  which  its 
provisions  may  be  set  aside,  the  general  purpose  and 
scope  of  the  law  is  to  be  kept  in  view.  The  language  of 
the  contract  quoted  by  appellant  is  but  a  single 
sentence,  and  was  a  provision  for  the  disposition  of 
property  "during  their  marriage  ;"  and  the  last  clause 
of  the  sentence  is,  "and  either  party  may  execute  deeds 
of  conveyance  without  the  consent  or  signature  of  the 
other,  the  same  as  if  unmarried."  There  is  nothing  in 
the  language  referring  to  a  testamentary  right,  and 
the  language  is  such  as  naturally  applies  to  the  dispo- 
sition of  property  otherwise  than  by  will.  The  clause 
"during  their  marriage"  is  a  limitation  as  to  time,  and 
is  entirely  unnecessary,  and  to  be  disregarded,  in  effect, 
if  the  construction  urged  is  to  obtain.  A  reference  to 
the  sentence,  with  such  words  omitted,  will  show  how 
useless  they  are  for  the  construction  claimed.    In  fact, 
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it  seems  to  ns  more  than  useless,  as  they  seem  to 
impress  the  sentence  with  a  different  meaning.  We 
think  it  cannot  be  successfully  claimed  that  the  mere 
execution  of  a  will  daring  the  life  of  the  testator  is  the 
disposition  of  property.  Of  course,  it  is  a*  step  in  that ' 
direction,  but  the  property  is  not  disposed  of  until  the 
will  becomes  operative  by  the  death  of  the  testator. 
While  the  testator  lives,  he  owns  and  controls  the  prop- 
erty. He  may  revoke  the  will  at  pleasure.  During  the 
life  of  the  testator,  how  much  more  does  a  will  dispose 
of  his  property  than  the  law  would  dispose  of  it  with- 
out the  will  1  Each  fixes  the  status  of  his  property  at 
death.  They  become  effective  as  to  an  estate  at  the 
same  time.  As  to  the  intestate  the  law  stands  in  lieu 
of  a  will,  and  this  is  true  both  before  and  after  the 
decease.  A  principal  purpose  of  a  will  is  to  change  the 
direction  of  the  law  as  to  the  descent  of  property ;  and 
in  its  absence  we  assume  that  the  provisions  of  the 
law  are  satisfactory,  and  adopted  in  its  stead.  It  seems 
to  us  very  clear  that  the  mere  execution  of  a  will  was 
not  within  the  intent  of  the  parties, — a  disposition  of 
property  during  marriage. 

The  contract,  however,  furnishes  other  reasons  for 
believing  the  parties  did  not  so  intend.  The  careful 
reader  of  the  contract  will  observe  that  it  attempts: 
Firsts  to  provide  for  the  mutual  rights  of  the  parties ; 
and,  second^  to  provide  for  the  rights  of  the  wife  in  the 
property  of  the  husband  after  his  death.  Hence  it  will 
be  seen  that  they  are  expressly  contracting  with 
reference  to  a  subj  ect  that  should,  and  naturally  would, 
embrace  the  one  under  consideration.  There  is  an 
express  relinquishment  of  dower  and  homestead  right 
in  or  to  any  property  of  the  estate.  While  thus  con- 
tracting as  to  her  rights  under  the  provisions  of  the  law 
after  his  death,  and  specifying  what  should  not  be 
claimed,  we  must  assume  that  if  more  had  been 
intended  it  would  have  been  expressed.  The  allowance 
claimed  is  not  embraced  in  the  dower,  and,  of  course, 
not  in  the  homestead.  Mahaffy  v.  Mahaffy^  61  Iowa, 
679.    The  cases  of  Olleman  v.  Kelgore^  52  Iowa,  38,  and 
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Otto  V.  Doty^  61  Iowa,  23,  are  not  in  conflict  with  this 
view.  Those  cases  refer  to  the  effect  of  a  will  after 
death  and  before  probate.  We  do  not  say  that  the  will 
at  death  would  not  have  operated  to  dispose  of  the 
property,  but  it  would  not  have  been  a  disposition 
daring  marriage  as  contemplated  'by  the  contract. 
Inasmuch  as  the  record  discloses  a  probability  of  litiga- 
tion as  to  the  homestead,  we  refrain  from  any  such  con- 
sideration of  the  case  before  us  as  would  in  any  man- 
ner intimate  an  opinion  or  prejudgment  as  to  the  ques- 
tion of  either  homestead  or  dower.  With  our  view  of 
the  contract,  the  district  court  was  not  precluded  by  it 
from  making  an  allowance  to  the  widow,  if  otherwise 
entitled  under  the  law. 

II.     It  is  urged  that  the  provision  of  the  will  in 
favor  of  the  petitioner  is  suflScient  for  her  support  with- 

g .      out  any  allowance.     The  will  gave  her  the 

tere^S^b™*^"  iiiterest  of  three  thousand  dollars,  and  it  is 
coMidered.  doubtful  if  more  than  six  per  cent,  could  be 
realized,  as  the  will  specifies  no  rate  per  cent.  It  has 
been  held  that  the  district  court  has  a  discretion  as  to 
such  allowances.  Caldwell  v.  Caldwell^  54  Iowa,  457. 
We  should  not  interfere  where  such  discretion  is  fairly 
exercised.  The  testator  was  possessed  of  a  good  estate, 
and  with  his  wife,  until  a  few  days  before  his  death, 
kept  a  home  where  she  continued  to  reside  afterwards, 
at  least  a  part  of  the  time.  In  saying  whether  or  not 
petitioner  should  have  an  allowance,  it  was  proper  for 
the  district  court  to  consider  the  resources  of  the  peti- 
tioner in  her  own  right ;  the  allowance  made  her  by  the 
testator ;  the  extent  of  the  estate  ;  the  demands  upon  it; 
the  health  of  the  petitioner ;  her  station  in  society ;  and 
such  other  matters  as  are  necessary  and  reasonable. 
We  assume  that  every  husband  designs  this  much  in 
favor  of  his  wife.  The  allowance  is  only  to  be  made  if 
necessary.  Code,  sec.  2375.  The  necessity  is  to  be 
determined  largely  from  the  facts  of  each  particular 
case.  The  district  court,  with  the  facts  before  it, 
adjudged  ail  allowance  necessary,  and,  in  view  of  the 
record,  we  think  justly  so.    Is  the  allowance  too  much  i 
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It  seems  liberal,  and  yet,  in  view  of  the  health  of  the 
petitioner,  the  extent  of  the  estate,  the  scanty  supply 
of  provisions  left  by  the  executors,  and,  if  petitioner 
shall  be  compelled  to  rent  a  home,  her  right  to  the 
homestead  being  questioned,  we  are  not  prepared  to 
say  that  it  is.  It  is  not  for  us  to  say  that  the  petitioner 
shall  take  just  enough  to  board  and  cloth©  her  in  the  . 
most  economical  way,  that  legatees,  who  have  before 
been  abundantly  provided  for  from  the  estate,  may  take 
more.  We  should  rather  sustain  the  action  of  the 
district  court  in  such  an  allowance  as  in  its  judgment 
will  yield  a  support  commensurate  with  the  wants  and 
the  rights  of  the  petitioner,  when  to  do  so  is  not  to  deny 
creditors  a  full  payment,  nor  a  support  to  those 
dependent  on  the  estate  for  it.  In  view  of  the  facts,  we 
are  not  disposed  to  disturb  the  amount  of  the  allowance. 
III.  It  is  said  that  the  law  contemplates  an  allow- 
ance from  the  property  of  the  estate  (Code,  sec.  2376), 

and  that,  as  the  property  is  disposed  of  by 
will,  which  has  been  admitted  to  probate, 
there  is  no  property  as  a  basis  for  the 
allowance.  This  allowance,  when  necessary,  is  to  be 
paid  in  preference  to  the  debts  of  the  estate,  and  the 
latter  are  preferred  to  the  rights  of  the  legatees.  Estate 
of  Dennis^  67  Iowa,  110;  Estate' of  McReynoldSy  61 
Iowa,  686.    The  action  of  the  district  court  is 

Affirmed. 
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The  First  National  Bank  of  Grundy  Center  v. 

Snyder  Bros,  et  al. 

Evidence:  contracts:  consideration:  parol  to  vary  writing. 
Parol  evidence  is  never  admissible  to  alter,  vary  or  contradict  a 
-written  contract,  but  it  is  admissible  to  show  what  the  consideration 
was,  unless  the  consideration  is  expressed  in  the  instrument  in  such 
unmistakable  language  that  parol  evidence  is  not  necessary  to 
understand  it.  But  where  several  instruments  constituted  parts 
of  one  transaction,  and  were  to  be  considered  together  as  such, 
and  each    instrument    taken  separately    clearly  expressed  the 
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consideration  for  which  it  was  made,  but  when  taken  together  as 
parts  of  the  same  transaction  it  did  not  clearly  appear  what  the 
consideration  was,  held  that  parol  testimony  was  admissible  to 
show  the  real  consideration.  (See  opinion  for  citations  and  for 
application  of  the  rule.) 

Appeal  from  Qrundy  District  Court. — Hon.    C.    F. 

Couch,  Judge. 

Filed,  January  80,  1890. 

Action  in  equity  asking  certain  foreclosures,  and 
for  other  relief.  The  case  was  submitted  upon  the 
issues  joined  on  plaintiff 's  substituted  and  supplemental 
petitions,  and  the  answers  of  the  defendants  thereto, 
and  decree  entered  in  favor  of  the  plaintiffs,  from  which 
the  defendants  Snyder  Bros.,  H.  P.  Snyder,  J.  M. 
Snyder,  and  A,  N.  Woods,  assignee  of  Snyder  Bros., 
appeal. 

It  appears  without  controversy  that  Snyder  Bros.,  a 
partnership  doing  business  as  hardware  merchants,  and 
J.  M.  Snyder,  individually,  were^  indebted  to  the  plain- 
tiff bank  in  the  sum  of  about  "five  thousand  dollars, 
evidenced  by  notes  and  an  account  for  which  plaintiff 
was  insisting  on  security,  and  to  secure  which  they 
requested  a  mortgage  on  Snyder  Bros.'  stock  of  goods, 
which  they  declined  to  give  because  of  the  effect  it 
would  have  upon  their  credit.  J.  M.  Snyder,  who 
transacted  the  business  under  consideration  on  behalf  of 
his  firm,  being  the  owner  of  the  premises  upon  which 
their  business  was  carried  on,  and  of  certain  other  lots, 
on  the  twenty-first  day  of  April,  1886,  executed  his  two 
warranty  deeds  therefor  to  the  plaintiff;  his  wife,  Anna 
C,  joining  therein.  The  consideration  named  in  the 
deed  for  the  storehouse  property  is  two  thousand 
dollars,  and  in  the  other,  seven  hundred  dollars.  Oa 
the  same  day,  and  as  a  part  of  the  same  transaction, 
the  plaintiff  executed  to  J.  M.  Snyder  its  two  bonds,  in 
one  of  which  it  agreed  to  convey  to  him  said  storehouse 
property  upon  payment  of  two  thousand  dollars  on  oxr 
before   April    21,   1891,  with  ten    per    cent,   interest^ 
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payable  annually,  according  to  the  tenor  of  his  certain 
promissory  note;  he  to  keep  the  property  insured  for 
two  thousand  dollars  for  the  benefit  of  plaintiif,  and  . 
pay  all  taxes;  non-payment  of  any  of  the  sums  within 
twenty  days  after  due  to  entitle  plaintiff  to  declare  the 
contract  at  an  end.  By  the  other  bond  the  plaintiflE 
agreed  to  convey  to  J.  M.  Snyder  the  other  lots  deeded 
to  it,  upon  the  payment  of  seven  hundred  dollars  on  or 
before  April  21, 1891,  with  ten  per  cent,  interest,  payable 
annually,  according  to  the  tenor  of  his  promissory  note, 
Snyder  to  pay  all  taxes,  and  a  failure  to  pay  any  of  the 
sums  for  twenty  days  to  entitle  plaintiff  to  declare  the 
contract  at  an  end.  At  the  same  time  J.  M.  Snyder 
executed  to  plaintiff  the  t\vo  promissory  notes  of  Snyder 
Bros., — one  for  two  thousand  dollars  and  one  for 
seven  hundred  dollars, — due  "on  or  before  five  years 
after  date,"  with  ten  per  cent,  interest,  payable  annu- 
ally; and  the  plaintiff  gave  to  him  a  receipt  against  a 
note  for  two  thousand  dollars,  and  surrendered  to  him 
a  note  for  four  hundred  dollars,  and  applied  the  balance 
on  interest  and  by  credit  on  deposit  account.  On  the 
same  day,  and  as  a  part  of  the  same  transaction,  a 
*' duplicate  lease  and  agreement "  was  executed  by  the 
plaintiff  and  Snyder  Bros.,  whereby  the  plaintiif  leased 
to  John  M.  Snyder  and  H.  P.  Snyder  said  storehouse 
property  for  five*  years  from  that  date,  at  the  yearly 
rent  of  six  hundred  dollars,  payable  monthly,  in 
advance;  Snyders  to  keep  the  building  insured  for  two 
thousand  dollars  for  the  benefit  of  the  bank;  a  failure 
to  dd  which  should  work  a  forfeiture  of  the  lease.  It  is 
further  agreed  therein  by  Snyder  that  plaintiff  should 
have  a  lien  upon  all  fixtures,  stocks  or  merchandise 
kept  or  used  on  the  premises,  for  rents  due  or  to  become 
due,  whether  exempt  from  execution  or  not,  and  that, 
in  case  of  failure  on  their  part  to  keep  all  the  covenants, 
the  plaintiff  might,  at  its  option,  declare  the  lease  void. 
The  actual  rental  value  of  the  storehouse  property  was 
twenty-five  to  thirty  dollars  per  month.  Snyder  Bros, 
remained  in  possession  until  December  10,  1886,  when 
Vol.  39—13 
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they  made  a  general  assignment  for  the  benefit  of  their 
creditors,  since  which  their  assignee  has  had  control 
and  possession,  and  received  the  rents.  Snyder  Bros, 
failed  to  pay  the  taxes  assessed  against  the  storehouse 
and  personal  property,  and  to  keep  the  same  insured, 
whereupon  plaintiif,  to  preserve  its  security,  paid  the 
taxes  and  took  out  insurance. 

On  December  22,  1886,  Snyder  Bros,  executed  a 
chattel  mortgage  to  the  Iowa  Barb  &  Steel  Wire  Com- 
pany on  their  stock  of  goods,  to  secure  the  payment  of 
$990.82.  The  personal  property  was  sold  under  stipula- 
tion by  the  assignee,  the  proceeds  to  be  held  to  abide 
the  orders  of  the  court.  The  decree  entered  June  7, 
1888,  against  Snyder  Bros,  and  J.  M.  Snyder  and 
H.  P.  Snyder  is :  (1)  Judgment  in  favor  of  plain- 
tiff for  $2,492.43,  with  interest  at  ten  per  cent,  on 
$2,466.66,  and  six  per  cent,  on  $36.77,  from  date, 
with  foreclosure  of  the  title-bond  on  the  storehouse 
property.  (2)  Judgment  in  favor  of  plaintiff  for  $866.53, 
with  interest  at  ten  per  cent,  on  $856.97,  and  at  six  per 
cent,  on  $10.66  thereof,  from  date,  with  foreclosure  of 
the  other  title-bond,  and  barring  defendants,  and  all 
claiming  under  them,  from  all  rights  except  the  right  to 
redeem.  (3)  Judgment  in  favor  of  t\ie  plaintiff,  for 
$2,767.28,  with  interest  at  ten  percent,  on  $2,616.17,  and 
at  six  per  cent,  on  $142.16,  thereof,  from  date,  and 
declaring  the  same  a  lien  upon  the  personal  property 
described  in  the  lease,  and  ordering  the  application  of 
the  proceeds  of  the  sale  thereof  to  the  payment  of  said 
judgment.  (4)  Judgment  in  favor  of  the  Iowa  Barb  & 
Steel  Wire  Company  for  $1,107.01,  with  interest  at  eight 
per  cent.,  and  declaring  the  same  a  second  lien  on  said 
personal  property. 

Bea  <fe  HayeSy  for  appellants. 

Boies^  Husted  &  Boies,  for  appellee. 

Given,  J. — I.  Appellants'  contention  is  that  said 
several  instruments  were  executed  as  parts  of  one  trans- 
action, and  must  therefore  be  construed  together;  that 
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thns  construed  they  show  that  the  consideration  for  the 
deeds  and  bonds  was  the  extension  of  time  on  the 
twenty-seven  hundred  dollars  indebtedness,  and  as 
security  therefor,  thus  constituting  an  equitable  mort- 
gage; and  that  the  consideration  for  the  lease  was  the 
extension  of  time  for  the  balance  of  the  indebtedness 
due  to  plaintiff,  and  as  security  therefor.  Appellants 
also  contend  that,  as  a  part  of  the  same  transaction,  it 
was  orally  agreed  between  the  parties  that  such  were 
the  considerations  and  purposes  of  said  instruments. 
Appellee  contends  that  the  agreement  was  that  payments 
on  the  lease  would  be  applied  in  discharge  of  the  two- 
thousand-dollar  note,  and  not  upon  any  other  of  the 
indebtedness.  On  the  hearing  appellee  was  permitted, 
over  appellants'  objections,  to  introduce  evidence  tend- 
ing to  show  an  oral  agreement,  as  claimed  by  appellee, 
and  appellants  introduced  evidence  tending  to  show 
that  the  oral  agreement  was  as  claimed  by  them. 

II.  It  is  a  familiar  rule  that  written  contracts  shall 
not  be  changed,  varied  or  contradicted  by  contemporary 
or  prior  oral  agreements.  Lormer  v.  Allyru,  64  Iowa, 
727;  McClelland  v.  JameSy  33  Iowa,  678;  De  Long  d. 
Lee^  73  Iowa,  64.  In  Day  v.  Lown^  51  Iowa,  366,  it  was 
held  *'  that  parol  evidence  is  admissible  to  prove  that 
the  consideration  is  other  and  different  from  that  stated 
in  the  deed.''  College  v.  Bryan^  60  Iowa,  294,  was  an 
action  upon  a  promissory  note  to  the  college  for  five 
hundred  dollars,  *'for  value  received,  with  eight  per 
cent,  interest,  payable  at  the  office  of  the  treasurer  of 
said  college  on  the  first  day  of  January  and  July 
of  each  year."  One  of  the  defenses  pleaded  was 
that  the  amount  promised  was  a  gift  to  the  endow- 
ment fund,  and  promised  in  consideration  of  an  agree- 
ment that  all  the  funds  donated  for  the  endowment 
should  be  used  exclusively  for  that  purpose,  and  that 
the  fund  contributed  had  beep  diverted  from  that  pur- 
pose. This  court,  after  quoting  from  Atherton  v. 
J)ear7jiondj  83  Iowa,  363,  say  :  "In  the  case  before  us 
the  contemporaneous  contract  —namely,  the  agreement 


196  SUPREME  COURT  OF  IOWA, 

First  Nat.  Bk.  of  Grundy  Center  v.  Snyder  Bros. 

for  the  preservation  and  proper  use  of  the  endowment 
fund,  pertains  to  the  consideration  of  the  note  in  suit,  and 
reaches  no  further."  InDe  Long  v.  Lee^  73  Iowa,  64,  it 
is  said  that  the  parol  agreement  pleaded  as  a  defense,  and 
supported  by  proof,  did  not  pertain  to  the  consideration 
of  the  note;  thus  implying  that  a  dijferent  rule  applies 
when  the  defense  is  as  to  the  consideration.  Courtwright 
«.  StricJcler^  37  Iowa,  882,  was  a  promise  to  pay  *'two 
hundred  dollars  ten  days  after  the  complete  construction 
of  its  railway,  and  the  running  of  the  cars  over  the 
same,  to  a  point  within  three-quarters  of  a  mile  of  the 
corporate  limits  of  the  town  of  Centerville."  The 
principal  contention  was  whether  the  conditions  on 
which  payment  was  to  be  made  had  been  complied 
with, — the  defendant  contending  that  it  was  on  the 
completion  of  the  road  to  its  terminus,  Kansas  City; 
the  plaintiff  contending  that  it  was  to  Centerville  only. 
The  defendant  proposed  to  prove  what  the  consideration 
was,  but  was  not  permitted  to  do  so.  This  court  says : 
''  The  considerations  are  expressed  in  the  instruments  in 
unmistakable  language,  and  parol  evidence  is  not  nec- 
essary in  order  to  understand  it,  and  inadmissible  to 
vary  or  differently  apply  it.  The  evidence  was  rightly 
rejected." 

III.  Another  familiar  rule  which  it  is  proper  to 
notice  is  that  the  circumstances  under  which  a  contract 
is  made  may  be  developed  for  the  * 'purpose  of  arriving 
at  the  intention  of  the  parties,  when  such  intention  does 
not  clearly  appear  on  the  face  of  the  instrument.  But 
the  intention  of  the  parties  cannot  be  enforced  unless 
consistent  with  the  language  used,  and  the  intention 
cannot  be  ascertained,  except  in  case  of  latent  ambiguity, 
by  bringing  forward  proof  of  declarations  or  conversa- 
tions which  took  place  at  the  time  the  instrument  was 
made,  or  before  or  after."  McClelland  v.  James^  supra. 
Several  cases  are  cited  holding  that  it  is  competent  to 
show  by  parol  that  there  was  in  fact  no  consideration, 
but,  as  no  such  claim  is  made  in  this  case,  we  need  not 
notice  these  authorities.    Our  conclusion  is  that  parol 
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evidence  is  never  admissible  to  alter,  vary  or  contradict* 
the  written  contract;  yet  that  it  is  admissible  to  show 
what  the  consideration  was,  unless  the  consideration  is 
expressed  in  the  instrument  in  such  unmistakable 
language  that  parol  evidence  is  not  necessary  to  under- 
stand it.  Taken  separately,  the  several  instruments 
under  notice  express  unmistakably  the  consideration 
upon  and  the  purpose  for  which  they  were  executed; 
but  taken  together,  as  parts  of  the  same  transaction, 
not  so.  Taken  together,  without  explanation,  and  we 
have  Mr.  Snyder  conveying  his  real  estate  by  absolute 
deeds,  and  taking  back  title-bonds,  and  joining  in  a 
lease  to  himself  and  brother  of  the  same  property.  Such 
transactions  never  occur  without  some  peculiar  circum- 
stances to  call  them  forth.  Looking,  as  we  may,  to 
the  circumstances  under  which  the  parties  acted,  and 
learning,  as  we  have,  of  the  indebtedness  to  plaintiff, 
and  plaintiff's  desire  to  secure  the  same,  we  begin  to 
understand  why  this  combination  of  instruments;  but 
even  yet  it  is  not  clear  what  the  considerations  were 
for  the  different  instruments.  Taking  the  instruments 
separately,  and  as  independent  of  each  other,  the  con- 
siderations are  expressed  in  each  in  unmistakable 
language;  but  taken  together,  as  partg  of  one  transaction, 
it  is  otherwise.  Taken  as  one  transaction,  it  is  clear 
that  the  plaintiff  did  not  pay  the  considerations  named 
in  the  deeds  that  it  might  simply  resell  the  property  to 
the  Snyders  on  the  terms  named  in  the  bonds,  while  the 
making  of  the  lease  is  wholly  unaccounted  for,  as,  by  the 
bonds,  Snyders  became  the  conditional  owners,  and 
entitled  to  the  possession  of  the  property.  Taken 
together,  as  they  must  be,  it  is  evident  that  the  consid- 
erations named  in  them  are  not  the  true  considerations, 
and  therefore  the  case  comes  within  the  rule  that  permits 
parol  proofs  as  to  the  true  consideration. 

Each  party  alleged  and  introduced  testimony  tend- 
ing to  show  parol  agreements  made  at  the  time  of  the 
execution  of  the  instruments,  to  the  effect  claimed  by 
them.  It  will  be  a  sufficient  answer  to  appellants'  objec- 
tion to  the  testimony  introduced  by  appellee,  that  they 
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joined  issue  and  introduced  evidence  with  respect  to 
parol  agreements. 

IV.  As  to  the  consideration  upon  which  the  lease 
was  executed,  there  is  a  direct  conflict  of  testimony. 
Mr.  Schuler,  cashier,,  and  Mr.  Wolf,  vice-president  of 
the  plaintiff  bank,  who  alone  negotiated  for  the  bank, 
testified  directly  to  an  agreement  that  the  payments  on 
the  lease  were  to  be  applied  to  the  indebtedness  other 
than  the  twenty -seven  hundred  dollars  evidenced  by  the 
two  notes  then  executed.  Mr.  J.  M.  Snyder,  who  alone 
conducted  the  negotiations  on  behalf  of  Snyder  Bros. 
a«d  himself,  testifies  as  positively  that  the  payments  on 
the  lease  were  to  go  in  satisfaction  of  the  two-thou- 
sand-dollar notes  executed  at  that  time.  ^  The  negoti- 
ations were  not  witnessed  by  any  other  person.  Schuler 
and  Wolf  are  corroborated  by  the  fact  that  a  much 
larger  indebtedness  than  twenty-seven  hundred  dollars 
was  due,  or  about  to  become  due,  to  the  bank,  and  by 
their  desire  and  J.  M.  Snyder's  willingness  to  secure  the 
indebtedness.  The  value  of  the  real  estate  was  not 
more  than  sufficient  security  for  the  twenty-seven  hun- 
dred dollars  and  five  years'  interest.  Snyder's  refusal 
to  give  a  chattel  mortgage  is  another  corroboration  of 
their  testimony.  Mr.  Snyder  is  corroborated  by  the 
fact  that  in  plaintiff's  original  petition  and  answer 
to  defendant's  cross-bill,  and  in  the  claim  filed  with 
the  assignee,  all  verified  by  Schular,  the  lease  was 
treated  as  such,  and  no  recovery  asked  for  rent;  and  by 
the  further  fact  that  the  Snyders  were  charged  with 
rent  upon  the  books  of  the  bank.  These  circumstances, 
however,  are  explained  by  the  nature  of  the  instrument 
upon  which  the  original  petition,  answer  and  claim  were 
predicated. 

The  decided  weight  of  the  testimony  is  in  favor  of 
the  conclusion  that  the  consideration  for  the  deeds  and 
title-bonds  was  the  extension  of  time  to  the  Snyders  on 
twenty-seven  hundred  dollars  of  the  indebtedness,  for 
the  purpose  of  secaring  the  same,  and  that  the  consid- 
eration for  the  instrument   called  a  ^^ease/'  and  the 
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giving  thereby  of  a  lien  upon  the  personal  property,  waa 
the  extension  of  time  on  the  remaining  indebtedness, 
and  the  promise  to  make  further  advances  of  money, 
and  as  a  security  therefor;  but  that  the  security  was 
put  in  this  form  because  of  Snyder's  refusal  to  give  a 
chattel  mortgage  on  account  of  the  fact  that  it  would 
have  destroyed  their  credit.  The  deeds  and  title-bonds 
had  the  effect  of  a  chattel  mortgage,  and  left  the  Sny- 
ders  entitled,  to  the  possession  of  the  property;  hence 
that  could  not  have  been  an  inducement  to  the  execu- 
tion of  the  lease.  It  is  a  notorious  fact  that  the  giving 
of  a  mortgage  by  a  merchant  on  his  stock  of  goods  is  the 
end  to  credit,  and  generally  to  business.  The  lease, 
creating  a  lien,  as  it  did,  had  the  same  effect  upon  the 
property  that  a  mortgage  would  have  had;  yet  it  would 
not  be  so  likely  to  disturb  the  credit  of  Snyders  as  the 
giving  of  a  mortgage. 

Among  the  several  complaints  urged  by  the  appel- 
lants against  the  decree  is  the  one  that  it  exacts  full 
payment  without  securing  to  the  assignee  of  Snyder 
Bros,  the  unexpired  term  of  the  lease.  There  is  nothing 
in  the  decree  to  deprive  them  of  the  full  term,  if  pay- 
ments are  made  according  to  the  agreement.  We  have 
examined  the  decree  as  to  all  the  objections  urged 
thereto,  and  are  of  the  opinion  that  it  should  be  affirmed 
in  all  respects.  "  Affirmed. 


Pierce  v.  Early. 

1.  Appeal :  defense  not  raised  below.    An  appellant  cannot  for  79  iQO 
the  first  time  in  this  court  insist  upon  a  defense  which  should  have           .^ 
been  pleaded  afiSrmatively  in  the  court  below.                                             100  706 

2.  Former  Adjudication :  when  parties  not  bound.  Where  cer- 
tain parties  to  a  cause  have  at  the  time  no  interest  in  a  portion  of 
the  decree  rendered  therein,  they  are  not  in  a  subsequent  action 
bound  by  such  portion,  even  though  they  do  not  appeal  therefrom; 
for  they  have  no  occasion  to  appeal. 

Appeal  from    Sac   District    Court. — Hon.    J.    H. 

Macomber,  Judge. 
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V  Pierce  v.  Early.' 

Filed,  January  30,  1890. 

Appeal  by  D.  Carr  Early  from  a  judgment  rendered 
against  him,  and  in  favor  of  A.  B.  Braner  and  C.  M. 
Wickersham.  The  material  facts  involved  in  the  case 
are  stated  in  the  opinion. 

Breen  &  Duffie^  James  H,   Tait  and  Cummins  & 
Wright^  for  appellant. 

Mason  &  Thomas^  for  appellees. 

Robinson,  J. — In  March,  1881,  the  defendant  David 
Herrold  made  to  plain tiflE  Daniel  Pierce  his  promissory 
note  for  two  thousand  dollars,  and  to  secure  its  payment 
executed  a  mortgage  on  four  hundred  acres  of  land  in 
Sac  county.  His  interest  in  three  hundred  and  twenty 
acres  of  the  land  was  derived  by  warranty  deed  from 
defendant  Early.  Herrold  executed  to  defendant  James 
F.  Wickersham  a  warranty  deed  for  the  mortgaged 
premises.  In  March,  1883,  Wickersham  executed  to 
defendant  A.  B.  Bruner  a  warranty  deed  for  one  hun- 
dred and  sixty  acres  of  the  land  which  had  been  deeded 
by  Early.  The  title  of  Early  was  acquired  by  tax  deed, 
and  was  held  to  be  defective  in  Barke  v.  Early ^  72  Iowa, 
274,  and  was  set  aside  upon  condition  that  the  taxes 
paid  by  Early,  and  interest  thereon,  be  refunded  to 
him.  In  January,  1887,  Pierce  filed  his  petition  in  the 
court  below,  making  the  persons  hereinafter  named,  and 
other,  parties  defendants,  demanding  judgment  for  the 
amount  due  on  the  Herrold  note,  and  asking  the  fore- 
closure of  the  mortgage.  The  petition  alleged  the  fail- 
ure of  the  Early  title;  that  the  consideration  paid  Early 
by  Herrold  was  one  thousand  and  sixty  dollars,  and 
asked  for  judgment  against  Early  for  that  amount,  with 
interest  thereon  from  March  21, 1881,  in  case  the  amount 
found  to  be  due  Early  by  virtue  of  the  decree  in  the 
Barke  case  was  paid;  and  that  the  amount  so  paid,  if 
any,  be  applied,  so  far  as  necessary,  in  paying  the  amount 
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due  on  the  note  in  suit.  On  the  twenty-eighth  day 
of  September,  1887,  Herrold,  J.  F.  Wickersham  and 
Bruner  were  adjudged  in  default  for  want  of  appearance 
and  answer,  and  a  decree  was  rendered  in  favor  of  Pierce 
for  $2, 565. 60,  and  attorney's  fee  and  costs,  and  foreclosing 
the  mortgage  absolutely  as  to  the  eighty-acre  tract  not 
derived  from  Early,  and  ordering  the  sale  of  all  the 
premises  mortgaged,  if  the  taxes  paid  by  Early  were  not 
Refunded,  as  provided  in  the  Barke  decree;  but  pro- 
viding that,  in  case  the  amount  due  Early  should  be  paid 
into  court,  then  that  the  clerk  of  the  court  should  pay 
it  to  Pierce.  From  so  much  of  that  decree  as  ordered 
the  amount  paid  Into  court,  on  account  of  the  taxes  paid 
by  Early,  to  be  applied  in  payment  of  the  amount  due 
Pierce,  Early  served  a  notice  of  appeal  on  the  nineteenth 
day  of  December,  1887.  On  the  second  day  of  Decem- 
ber, 1887,  the  parties  in  interest  appeared  in  court,  and 
a  supplemental  decree  was  rendered.  That  recited  the 
conveyance  from  Early ;  the  failure  of  his  title;  that  the 
amount  due  from  Early  on  his  covenants  of  title  was 
fourteen  hundred  and  seventy-four  dollars;  that  there 
was  a  difference  of  opinion  among  the  parties  to  the  suit 
as  to  who  was  entitled  to  that  amount;  and  that  Early 
claimed  that  he  was  entitled  to  credit  thereon  for  the 
amount  of  taxes  he  had  paid.  It  ordered  that  Early 
pay  into  court  the  said  amount  of  fourteen  hundred  and 
seventy-four  dollars,  and  that  it  be  held  subject  to  the 
further  order  of  the  court.  On  the  fifth  day  of  Decem- 
ber, 1887,  defendants  Bruner  and  C.  M.  Wickersham 
filed  a  petition,  alleging  that  J.  F.  Wickersham  had 
assigned  to  said  G.  M.  Wickersham  his  claim  and  right 
of  action. on  the  covenants  in  the  Early  deed;  that  C.  M. 
Wickersham  was  entitled  to  three-fifths  and  Bruner  to 
two-fifths  of  the  fourteen  hundred  and  seventy-four 
dollars  due  from  Early;  and  alleging  that  the  amount 
due  Pierce  had  been  fully  paid.  Judgment  was 
demanded  in  favor  of  petitioners  for  the  said  amount, 
in  the  proportions  named.  Early  filed  an  answer.  A 
trial  was  had,  and  a  decree  rendered  finding  that  Early 
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was  entitled  to  a  credit  on  the  amoant  due  on  his  cov- 
enants of  warranty,  for  the  sum  of  $864.82,  and  that  it 
had  been  paid  into  court,  and  applied  in  payment  of  the 
Pierce  mortgage.  The  decree  provided  for  the  recovery 
by  Bruner  and  C.  M.  Wickersham  of  the  remainder  of 
the  fourteen  hundred  and  seventy-four  dollars,  after 
allowing  the  credit  aforesaid.  From  that  decree  the 
parties  last  named  appealed,  and  the  decree  was  reversed 
by  this  court  in  Pierce  v.  Herroldj  75  Iowa,  505.  At- 
the  November  term,  1888,  of  the  court  below.  Pierce  and 
Early  appeared.  C.  M.  Wickersham  and  Bruner  filed 
a  motion  for  a  decree  in  harmony  with  the  opinion  of 
this  court,  but  we  find  no  ruling  thereon.  Pierce  filed 
an  answer,  which  alleged,  among  other  matters,  that  the 
decree  rendered  in  his  favor  had  been  satisfied;  that  the 
$864.82  paid  into  court  on  account  of  the  taxes  due 
Early  had  been  used  in  making  such  satisfaction;  that 
Early  had  appealed  from  so  much  of  the  decree  as  had 
provided  for  payment  of  the  money  due  him  on  the 
decree;  that  the  appeal  had  not  been  determined;  and 
that,  in  case  it  was  decided  in.  favor  of  Early,  Pierce 
would  have  to  refund  the  amount  to  the  clerk.  .He 
therefore  asked  that  no  order  be  made  until  such  appeal 
should  be  determined,  and  that,  if  an  order  is  made,  it 
should  require  the  money  owing  by  Early  to  be  kept  in 
court  pending  the  determination  of  his  appeal.  Early 
filed  an  amendment  to  his  former  answer,  the  contents 
of  which  we  need  not  set  out,  and  asked  for  a  delay  in 
disposing  of  the  money  due  from  him  until  his  appeal 
should  be  determined.  Replies  to  the  answers  of  Pierce 
and  Early  were  filed,  and,  the  cause  having  been  sub- 
mitted, a  decree  was  rendered  against  Early  in  favor  of 
Bruner  for  $629.42,  and  in  favor  of  C.  M.  Wickersham 
for  $944.13. 

I.    A  ppellan t  contends  that  Bru  ner  and  Wickersham 
have  failed  to  show  themselves  entitled  to  judgment 

against  him  for  any  sum,  for  that  it  is  not 
'  fenae  not       showu  that  he  was  not  released  from  his 

raised  below.  ^  .  ^      ,,  .  -     , 

covenants  previous  to  the  execution  of  the 
deed  from  Herrold  to  J.  P.  Wickersham,  and  it  is  not 
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shown  that  Herrold  had  not  paid  to  appellees  the  dam- 
ages they  sustained  by  the  failure  of  his  title.  The 
decree  of  December  3,  1887,  determined  that  Early  was 
liable  on  the  covenants  of  his  deed,  fixed  the  amount  of 
his  liability,  and  required  him  to  pay  that  amount  into 
court  for  future  disposition.  No  appeal  having  been 
taken  from  that  decree,  it  is  final.  Early's  liability  to 
some  one  on  his  covenants  of  warranty  does  not  seem  to 
have  been  questioned  in  the  court  below.  If  he  had 
been  released  by  payment  made  by  his  grantees  or 
otherwise,  that  fact,  under  the  circumstances  of  this 
case,  should  have  been  pleaded  affirmatively  as  a  defense. 
The  evidence  shows  that,  unless  there  has  been  a  dis- 
charge of  appellant' s  liability,  appellees  are  entitled  to 
recover  of  him  something  by  reason  of  the  covenants  of 
his  deed,  and  of  others  in  their  chain  of  title.  We  are 
satisfied  that  the  question  now  presented  by  counsel  is 
raised  for  the  first  time  in  this  court,  and  that  it  is  with- 
out substantial  merit. 

II.  The  evidence  shows  that  the  sum  of  $864.82 
was  paid  into  the  court  below  as  money  to  which  Early 
2  FoRMEnad-  was  entitled  by  reasou  of  taxes  paid  by  him - 
whenpaHiea  ^^^^  ^^^  othcrs,  and  that  it  was  paid  to 
not  bonnd.  pierce  ou  accouut  of  the  decree  in  his  favor. 
It  isr  insisted  with  much  earnestness  by  counsel  for 
appellant  that  an  order  to  which  appellees  were  parties 
having  been  made  for  the  use  of  the  money  in  the  way 
in  which  it  was  applied,  and  appellees  not  having 
appealed  from  that  order,  and  money  of  Early  having 
been  used  as  directed  by  the  order.  Early  should  be 
credited  with  the  amount  so  used;  that  his  liability  on 
the  covenants  of  his  deed  amounted  to  but  $1,673.65 
when  the  decree  in  the  court  below  was  rendered,  but, 
notwithstanding  that  fact,  the  effect  of  the  two  decrees 
is  to  compel  him  to  pay  $2,438.37.  It  was  decided  in 
Pierce  v.  Herrold^  75  Iowa,  605,  that  Early  was  not 
entitled  to  have  the  amount  due  him  for  taxes  paid, 
deducted  from  the  sum  due  appellees.  While  it  is  true 
that  appellees  were  parties  to  the  decree  of  September 
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28,  1887,  it  is  also  true  that,  under  the  decision  last 
cited,  they  had  no  interest  in  the  amount  due  Early,  and 
as  to  that  they  were  not  affected  by  the  decree,  and  had 
no  occasion  to  take  an  appeal.  In  fact,  counsel  for 
appellant  argue  with  much  ability  that  Early  should 
not  have  made  them  parties  to  his  appeal,  for  the  reason 
that  they  had  no  interest  in  any  matter  involved  in  it. 
If  that  be  true,  it  follows  that  they  lost  no  rights  by  not 
appealing.  The  decree  in  question  did  not  purport  to 
dispose  of  money  due  from  Early  on  his  covenants,  upon 
which  appellees  rely.  If  it  was  erroneous,  Early  was 
entitled  to  have  it  corrected  by  pursuing  the  remedy 
provided  by  law,  and  he,  and  not  appellees,  should 
suffer  if  for  any  reason  the  error  is  not  corrected, 

III.  Other  questions  discussed  by  counsel  are  dis- 
posed of  by  what  we  have  already  said,  or  are  not  of 
sufficient  importance  to  be  separately  mentioned.  It 
is  sufficient  to  say  that  we  are  satisfied  that  the  decree 
of  the  district  court  is  in  harmony  with  the  law  and  the 
facts  of  the  case.    It  is  therefore 

Affirmed. 
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Byerly  v.  The  City  op  Anamosa. 

Defective  Street:  NEGuaENCB  in  driying  on:  question  fob 
JCBY.  It  is  not  per  se  negligence  for  a  person  to  drive  upon  a 
street  which  he  knows  to  be  defective;  but  the  question  of  negli- 
gence in  such  a  case  is  one  for  the  jury,  to  be  determined  from  all 
the  circumstances.    (See  opinion  for  citations.) 


:  LIABILITY  of  CITY  :  ACC?EPTANCE  OF  STREET  BY  ORDINANCE. 

Where  a  city  by  ordinance  has  required  a  street  to  be  improved 
and  sidewalks  to  be  constructed  thereon,  and  it  has  been  used  for 
a  great  many  years  as  one  of  the  principal  thoroughfares  of  the 
city,  the  city  is  liable  for  an  injury  resulting  from  its  negligence  in 
caring  for  it,  though  it  has  never  accepted  the  street  by  special 
ordinance.  Section  527  of  the  Code,  providing  for  the  acceptance 
of  streets  by  special  ordinance,  does  not  apply.  {Laughlin  v.  City 
of  Washington,  63  Iowa,  052,  distinguished,) 
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8.      :  INJXJBY  TO  FBIGHTENED  HOBSS :  PROXIMATE  CAUSE.     Where 

a  horse  driven  by  his  owner  on  a  city  str^t  became  frightened  and 
ran  away,  and  went  over  an  embankment  which  it  was  the  duty 
of  the  city  to  protect  by  a  railing,  whereby  it  was  killed,  held  that 
the  negligence  of  the  city  in  not  providing  the  railing  was  the 
proximate  cause  of  the  injury,  and  that  the  city  was  liable.  (See 
opinion  for  cases  followed  and  distinguished.) 

4.      — :  LIABIUTT  OF  CITT  :  ACCIDENT  NOT  FORESEEN.     It  is  the  duty 

of  a  city  to  take  such  care  of  its  streets  as  is  reasonably  necessary 
for  the  security  of  travelers,  and  where  it  fails  so  to  do,  and  in 
consequence;  an  injury  occurs,  it  cannot  escape  liability  on  the 
ground  that  an  accident  and  injury  of  that  particular  kind  could 
not  be  foreseen. 

Appeal  from  Jones  District  Court. — Hon.  James  D. 

GiFFEN,  Jadge. 

Filed,  January  31,  1890. 

Action  to  recover  for  injuries  to  plaintiff's  horse 
and  buggy,  caused  by  the  dangerous  condition  of  a 
street  in  the  defendant  city  upop  which  he  was  driving 
his  horse  and  buggy.  There  was  a  judgment  and  ver- 
dict for  plaintiff.    Defendant  appeals. 

Ezra  KeeleTy  fot  appellant. 

J.  W.  Jamison  and  M.  W.  Berrick,  for  appellee. 

Beck,  J. — I.  The  plaintiff  was  driving  on  Main  . 
street,  in  the  city  of  Anamosa,  and  desired  to  go  from 
Davis  to  Williams  street,  which  at  this  place  is  occu- 
pied by  the  track  of  the  Chicago  and  Northwestern 
Bailway.  There  was  an  engine  standing  on  the  street 
when  plaintiff  attempted  to  pass  over  this  part  of  it, 
which,  before  he  had  reached  Williams  street,  began 
moving.  Main  street,  in  this  locality,  had  been  filled 
five  or  six  feet  higher  than  the  adjacent  lots.  There 
were  no  barriers  or  railings  to  prevent  horses  from 
going  over  the  bank.  Plaintiff's  horse,  which  he  was 
driving,  became  frightened  at  the  moving  engine,  ran 
over  the  bank  and  was  killed.    The  buggy  and  harness 
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were  injured.  The  action  is  brought  to  recover  for 
injuries  to  plaintiflf's  horse  and  buggy,  caused  by 
defendant's  negligence  in  failing  to  erect  and  maintain 
barriers  or  railings  along  the  street. 

II.  Counsel  for  the  defendant  now  insist  that  the 
court  below  erred  in  not  granting  a  new  trial  on  the 

ground  that  the  evidence  is  insuflScient  to 
*  8t?Jet7SSrii-  support  the  verdict.  The  objection  is  based 
fug  on :  ques-  ou  the  claim  that  the  evidence  shows  con- 
tributory negligence  on  the  part  of  plaintiflf, 
for  the  reason  that  he  knew  the  place  was  dangerous, 
and  he  saw  the  engine  ready  to  move,  before  going 
upon  this  part  of  the  street.  But  going  upon  the 
street  with  the  knowledge  of  the  existence  of  conditions 
rendering  it  dangerous  is  not  per  se  evidence  requiring 
the  conclusioji  that  plaintiff  contributed  to  the  injury. 
JRoss  V.  City  of  Davenport,  66  Iowa,  648;  Walker  v, 
Decatur  County ^  67  Iowa,  307;  Munger  v.  City  of 
MarsJialltown,  69  Iowa,  763;  Rice  v.  City  of  Des 
Moines,  40  Iowa,  638;  Ilanlon  v.  City  of  Keokuk,  7 
Iowa,  488.  The  contributory  negligence  on  the  part  of 
plaintiff  was  a  question  for  the  jury.  It  cannot  be  said 
that  their  finding  on  this  branch  of  .the  case  is  so  with- 
out the  support  of  the  evidence  that  it  ought  to  be  set 
aside. 

III.  No  dedication  of  the  part  of  the  street  where 
the  accident  in  question  occurred  had,  as  we  understand 

the  case,  ever  been  accepted  by  any  ordi- 
"  oTcity :         nance  of  the  city  council.     Indeed,  there 

aoceptanoe  t  i  « 

of  ttreet  by     appears  never  to  have  been  a  formal  dedi- 

ordiiiance.  ,  ,  m    t         .-r        i       -j 

cation  thereof  by  the  land- owners,  other 
than  opening  the  street  for  public  travel,  doing  work 
upon  it  to  fit  it  for  such  use,  and  the  like.  It  appears 
that  an  old  military  road,  existing,  as  we  understand 
the  abstract,  before  the  town  was  platted,  was  at  this 
point  changed  from  the  old  line  so  as  to  occupy  the 
locality  where  the  accident  occurred.  It  has  been  so 
occupied  for  a  great  many  years.  The  filling  and 
macadamizing  were  almost  wholly  done  by  the  property- 
owners  and  the  railway  company.     Little  if  any  of  the 
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work  was  done  by  the  city.  But  the  city,  by  ordinance, 
required  the  adjacent  land-owners  to  build  sidewalks 
along  the  street  at  the  locality  in  question.  From  the 
time  of  the  occupation  of  the  locality  by  the  street  it 
has  been  a  part  of  a  thoroughfare  of  the  city,  and 
traveled  and  used  as  all  other  streets  of  the  city. 
Counsel  for  defendant  insist  that,  as  the  city  has  not 
accepted  the  street  in  question  by  an  ordinance  duly 
passed,  it  cannot  be  regarded  as  a  street  which  the  city 
is  under  obligation  to  keep  in  repair.  He  bases  this 
position  upon  a  provision  of  the  statute  found  in  Code, 
section  627,  in  the  following  language  :  ''No  street  or 
alley  which  shall  hereafter  be  dedicated  to  public  use 
by  the  proprietor  of  the  ground  in  any  city  shall  be 
deemed  a  public  street  or  alley,  or  to  be  under  the  use 
or  control  of  the  city  council,  unless  the  dedication 
shall  be  accepted  and  confirmed  by  an  ordinance  espe- 
cially passed  for  such  purpose.''  It  is  not,  and  cannot 
be,  claimed  that  a  dedication  by  opening  the  street,  and 
preparing  it  for  the  use  of  the  public  as  above  shown, 
is  not  sufficient,  if  accepted  by  the  city,  to  make  tlie 
street  a  public  highway,  and  bind  the  city  to  keep  it  in 
repair  as  other  streets.  We  are  to  determine  whether 
the  omission  to  accept  the  street  by  ordinance  relieves 
the  city  of  all  liability  for  neglect  to  keep  it  in  a  safe 
condition.  The  statute  in  question  is  clearly  intended 
to  protect  cities  from  liability  and  responsibility  thrown 
upon  them  by  land-owners  in  dedicating  streets  to 
public  use  without  giving  the  city  an  opportunity  to 
determine  whether  such  streets  are  demanded  by  the 
public  good  and  the  wants  of  the  citizens.  In  the 
absence  of  the  statute,  the  city  would  be  helpless  to 
resist  the  designs  of  land-owners  to  make  it  liable  for 
all  streets  they  might  dedicate,  without  regard  to  the' 
public  good  or  the  wants  of  the  people.  But  the 
statute  does  not  forbid  the  city  to  assume  control  of, 
and  use  for  the  public,  streets  not  dedicated,  as  in  the 
case  of  purchase  by  the  city,  or  to  assume  the  use  and 
control  of  streets  dedicated  by  land-owners,  without 
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the  enactment  of  ordinances  accepting  the  dedication. 
But  it  simply  provides  that,  when  dedication  is  made, 
upon  the  acceptance  of  such  dedication  the  street  shall 
be  assumed  to  be  a  public  way,  under  the  use  and  con- 
trol of  the  city.  See  Wisbp  v.  Bonte,  19  Ohio  St.  238; 
Ciiy  of  Waterloo  v.  Mill  Co.,  72  Iowa,  438.  The 
facts  of  this  case  distinguish  it  from  Laughlin  v.  City 
of  Washington^  63  Iowa,  662.  In  this  case  the  city,  by 
ordinance,  had  required  the  street  to  be  improved,  and 
sidewalks  to  be  constructed.  The  street,  at  the  partic- 
ular locality  in  question,  was  for  a  great  many  years 
used  as  one  of  the  principal  thoroughfares  in  the  city. 
In  the  other  case  there  was  no  recognition  of  the  exist- 
ence, but  only  some  uncompleted  action  of  the  city, 
begun  with  a  view  of  determining  whether  the  dedica- 
tion of  the  street  should  be  accepted.  The  use  by  the 
public  of  the  street  was  inconsiderable,  and  for  the  brief 
space  of  two  or  three  weeks  only.  The  court  below,  in 
the  admission  of  evidence  and  in  rulings  on  instructions, 
held  in  accord  with  these  views.  Evidence  was  admitted 
tending  to  show  the  action  of  the  city  in  recognizing  the 
street  by  ordinance,  and  the  exercising  of  control  thereof, 
repairs  made  thereon,  and  long  and  very  general  use  of 
the  street  as  a  public  thoroughfare.  The  instructions 
hold  that  these  things,  if  found  by  the  jury,  would 
charge  the  city  with  liability  for  neglect  in  keeping 
the  street  in  a  safe  condition.  These  instructions,  as 
well  as  the  rulings  on  the  admission  of  evidence  referred 
to,  are  correct. 

IV.    Counsel  for  defendant  insist  that  the  court 
erred  in  an  instruction  in  which  the  defendant  is  held 

3  :  injury  to  liable  for  iujuries  resulting  from  plaintiff's 

hoSwfproxi-  liorse  becoming  unmanageable  from  fright, 
mate  cauae.  ajjcl  iu  that  Condition  running  over  the  bank. 
Moss  V.  City  of  Burlington^  60  Iowa,  438,  is  cited  in 
support  of  this  position.  This  case  holds  that  when  a 
horse,  which  the  owner  left  tied  to  a  post,  became 
frightened,  broke  loose  and  ran  down  a  bank,  and  was 
killed,  the  plaintiff  could  not  recover.    In  that  case 
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the  horse  was  not  being  driven  by  the  owner,  so  that,  if 
it  were  possible,  he  could  have  controlled  it,  and 
directed  its  course.  He  had  left  it  tied  to  a  post.  The 
city  was  not  liable  for  the  insuflScient  fastening  of  the 
Tiorse,  or  for  its  escape,  through  fright,  from  sufficient 
fastenings.  The  plaintiflE's  injury  was  caused  by  the 
escape  of  the  horse.  After  it  escaped  it  was  free  to  go 
anywhere.  In  the  case  before  us,  plain tiflE  was  attempt- 
ing to  exercise  control  of  his  horse.  Had  there  been 
no  defect  in  the  street,  the  accident  would  not  have 
happened;  for  there  would  have  been  no  bank  over 
which  the  horse  could  have  run.  It  was  simply  the 
case  of  a  runaway  horse,  and  of  injury  resulting  from 
defect  or  impediment  in  the  street;  and  in  this  respect 
it  is  not  different  from  ManderscMd  v.  City  of 
Ihtbuque^  25  Iowa,  108;  Fowler  v.  Town  of  Strawherry 
mil^  74  Iowa,  644;  Martin  v.  Town  of  Algona^  40 
Iowa,  390.  See,  especially,  as  applicable  to  the  ques- 
tions of  defendant's  liability,  ManderscMd  v.  City  of 
Dubuque^  supra^  and  cases  therein  cited. 

V.     The  seventh  instruction  given  to  the  jury  is  to 
the  effect  that  the  defendant  was  not  absolutely  required 

4. .  liability    to  maintain  a  railing  upon  the  street  in 

dwt^not®*'^^"   question.    The  duty  to  do  so  only  arose  in 
foreseen.        ^^^^  j^  ^^^  reasonably  necessary  for  the 

security  of  travelers,  and  a  railing  would  have  prevented 
the  accident.  Counsel  for  defendant  insist  that  the 
instruction  is  erroneous,  for  the  reason  that  it  is  not 
limited  so  that  defendant  would  not  have  been  liable 
for  unforeseen  accidents,  and  accidents  arising  from 
unmanageable  horses.  It  is  sufficient  to  say  that  it  is 
impossible  for  either  plaintiflE  or  defendant  to  foresee 
all  accidents  which  would  arise  in  ordinary  cases  from 
defects  in  the  highway.  The  combination  of  occur- 
rences producing  danger  and  injury  cannot  be  foreseen 
by  human  intelligence.  Indeed,  accidents  are  usually 
unforeseen.  But  the  fact  could  have  been  seen  in  this 
case  that,  by  reason  of  the  absence  of  a  railing,  the 
vehicle  of  the  traveler  on  the  street  was  exposed  to 
Vol.  79—1^ 


210  SUPREME  COURT  OP  IOWA, 

McLeaty  v.  Doran. 

danger,  upon  the  occurrence  of  almost  infinite  combi- 
nations of  circumstances,  of  being  driven  or  thrown  over 
the  bank.  We  have  seen  that  the  plaintiff  is  entitled  to 
recover  for  injuries  arising  from  the  unmanageable 
horse.  These  considerations  dispose  of  all  questions  in 
the  case.     The  judgment  of  the  district  court  is 

Affikmed. 


79    810,  ^ 

79    210 

^iLI^l  McLeary  et  al.  v.  Dokan  et  al. 

79    2101 
112    282| 

1.  Estates  of  Decedents :  claim  filed  too  late  :  jurisdiction. 
The  fact  that  a  claim  against  an  estate  is  filed  more  than  a  year 
after  the  publication  of  notice  of  administration  does  not  affect 
the  jurisdiction  of  the  court  to  allow  or  reject  it. 

a.   :  PROOP  of  claims  :  notice  waived  by  appearance.    The 

allowance  of  a  claim  against  an  administrator  cannot  be  assailed 
on  the  ground  that  he  was  not  notified  of  the  hearing,  where  it 
appears  from  the  record  that  he  was  present  and  had  an  exception 
entered  to  the  order,  and  his  subsequent  report  shows  that  he 
employed  counsel  and  resisted  the  claim. 

8.      :    ALLOWANCE    OF    CLAIM  :    HOW    FAR   BINDINQ    UPON  •HEIRS. 

Where  a  claim  has  been  adjudicated  against  an  administrator,  it  is 
80  far  binding  upon  the  heirs  that  they  cannot  have  the  allowance 
set  aside,  as  against  the  claimant,  by  exceptions  to  the  adminis- 
trator's report.  If  the  administrator  iias  been  guilty  of  maladmin- 
istration in  allowing  a  claim,  or  colluding  with  a  claimant,  the 
heirs  may  have  recourse  against  him  and  his  sureties.  {Dessaint 
V,  Foster,  72  Iowa,  689,  distinguished,) 

Appeal  fiom    Polk   District    Court. — Hon.    Marcus 

Kavanagh,  Jr.,  Judge. 

Piled,  January  31,  1890. 

This  is  a  proceeding  in  probate  by  which  the  plain- 
tiflfs,  who  are  the  heirs-at-law  of  Samuel  Hedges, 
deceased,  demanded  the  cancellation  and  setting  aside 
of  an  order  of  the  court  by  which  a  claim  of  the 
defendant  John  M.  Day  was  allowed  and  established 
against  the  estate.  The  defendant  Simon  Doran  is 
administrator  of  the  estate  of  said  Hedges,  and  the 
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question  as  to  the  validity  ot  the  order  was  presented 
in  the  form  of  exceptions  to  the  report  of  the  adminis- 
trator. The  relief  demanded  was  denied,  and  the  heirs 
appeal. 

JS.  J.  Qoode  and  J.  H.  Phillip  s^  for  appellants. 

Baylies  <6  Baylies ^  for  John  M.  Day, 

RoTHRocK,  C.  J. — I.  Simon  Doran  was  appointed 
administrator  of  the  estate  in  September,  1886.  Notice 
of  administration  was  given  on  the  fourteenth  day  of 
that  month.  The  claim  of  Day  against  the  estate  was 
filed  on  the  eighth  day  of  October,  1886.  It  was 
founded  on  a  promissory  note.  In  the  statement  of  the 
claim  no  reference  was  made  to  the  fact  that  it  was  not 
filed  within  twelve  months  of  the  giving  of  notice  of 
administration,  as  required  by  section  2421  of  the  Code. 
On  the  ninth  day  of  November,  1886,  the  administrator 
made  a  report  to  the  court,  in  which  it  appears  that 
the  estate  was  then  fully  settled,  except  the  claim 
of  Day;  and  reference  was  made  to  the  fact  that  the 
claim  was  not  filed  within  the  year  for  filing  claims, 
and  that  he  had  not  allowed  the  same.  On  the  twenty- 
eighth  day  of  September,  1887,  he  filed  another  report, 
in  which  he  referred  to  the  claim  of  Day  as  follows : 
"I  further  report  that  the  John  M.  Day  claim  remains 
in  the  same  condition  as  at  my  last  report."  On  the 
fifteenth  day  of  December,  1887,  the  following  proceed- 
ings were  had  in  said  court : 

"No.  1559.  Probate.  Estate  of  Samuel  Hedges, 
deceased.  Proceedings  on  claim  of  John  M.  Day. 
Piled,  October  8,  1886.  John  M.  Day  filed  petition 
claiming  from  Simon  Doran,  administrator  of  above 
estate,  $535.80,  including  interest  on  a  certain  promis- 
sory note,  executed  October  29,  1878,  for  three  hundred 
dollars,  by  A.  J.  Kent  and  Samuel  Hedges,  which  note 
is  due,  wholly  unpaid,  and  his  property,  and  asks  that 
same  be  established  and  allowed  as  a  claim  against  said 
estate.  Duly  verified  by  John  M.  Day.  Order  allow- 
ing claim :     Now,   on  this  day,  this  cause  coming  on 
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for  hearing  upon  the  petition  of  John  M.  Day  for  the 
allowance  of  a  claim  against  said  estate,  filed  after  the 
expiration  of  the  year  allowed  for  the  filing  of  claims 
against  the  estate,  and  the  plaintiflE  being  present  in 
person  and  by  attorney,  and  the  coiirt,  having  heard 
the  evidence  offered  by  the  parties,  finds  that  there  are 
good  and  sufficient  equitable  grounds  shown  by  the 
plaintiff  why  said  claim  was  not  proved  within  one  year 
from  the  appointment  of  said  administrator,  and  that 
said  claim  is  not  barred  by  the  statute  of  limitations, 
but  is  a  valid  and  subsisting  claim  against  said  estate, 
to  the  amount  thereof,  with  interest;  said  liability  being 
as  surety  upon  the  note  sued  on.  It  is,  therefore, 
ordered  and  adjudged  that  the  plaintiff  John  M.  Day 
have  and  recover  of  Simon  Doran,  as  administrator  of 
the  estate  of  Samuel  Hedges,  the  sum  of  $573.30,  with 
interest  from  this  date  at  ten  per  cent,  per  ajinum,  and 
also  the  costs  of  this  suit;  and  it  is  ordered  that  the 
same  be  paid  by  said  administrator  out  of  the  assets  of 
said  estate, — to  all  of  which  the  administrator  excepts. 

"Marcus  Kavanagh,  Jr.,  Judge." 

On  the  twentieth  day  of  March,  1888,  the  adminis- 
trator filed  the  following  supplemental  report : 

**  Samuel  Hedges'  Estate.  Comes  now  the  admin- 
istrator, Simon  Doran,  and  amends  his  report  filed 
September  28,  1887,  by  showing  *  *  *  that  in  this 
suits  have  been  tried,  and  since  said  report  was  filed  the 
John  M.  Day  claim  has  been  allowed,  thus  making  an 
additional  claim  of  $573.30,  with  interest  at  ten  per 
cent,  since  December  15,  1887.  I  was  obliged  to  attend 
said  trial  with  counsel,  and  I  ask  as  compensation  the 
$21.77,  being  balance  of  two  and  one-half  per  cent,  in 
full,  as  claimed  in  report  filed  November  9,  1886,  and  I 
ask  an  order  for  payment  of  the  Day  claim,  as  well  as 
balance  due  myself,  and  ask  that,  upon  filing  vouchers 
showing  payment  of  same,  that  I  be  discharged. 

"  Simon  Doran." 

The  present  proceedings  were  commenced  on  the 
twenty-sixth  day  of  March,  1888,  and  the  papers  filed 
by  the  plaintiffs  attack  the  report,  and  except  thereto, 
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on  the  ground  that  the  claim  of  said  Day  was  invalid 
and  void;  not  filed  nor  proved  within  the  proper  time; 
that  the  estate  had  before  that  been  settled  up,  and 
proceeds  distributed  to  the  heirs;  and  that  the  court 
was  without  jurisdiction  to  try  and  determine  the 
validity  of  said  claim.  The  administrator  did  not  file 
any  written  resistance  to  said  claim.  This  was  not  nec- 
essary. It  was  his  right  to  resist  its  allowance  without 
any  pleading  on  behalf  of  the  estate  (Code,  sec.  2410); 
and  the  order  allowing  the  claim  shows  that  the  failure 
to  file  within  one  year  was  called  to  the  attention  of  the 
court,  and  it  was  held  that  said  claim  was  not  barred 
by  the  statute  of  limitations. 

IL    It  is  claimed  in  behalf  of  appellants  that  the 
order  allowing  the  claim  is  void  on  the  face  of  the 

record,  because  the  claim  was  filed  after  the 

1.  Estates  of  •      x-  ^  j?  ^i.  •    •  « 

deoedente:       expiratiou  of  oue  year  from  the  giving  of 
later  Juris-      notice  of  administration,  and  it  contained 

diction. 

no  averment  of  any  equitable  circum- 
stances which  would  exci^se  the  failure  to  tile  and  prove 
the  same  within  the  year.  This  may  be  a  good  reason 
for  compelling  the  claimant  to  amend  the  statement  of 
his  claim,  but  the  defect  did  not,  in  our  opinion,  affect  the 
jurisdiction  of  the  couxL  The  claim  was  not  demur- 
rable upon  its  face  because  it  did  not  appear  therefrom 
that  it  was  not  filed  within  the  proper  time.  Even  if  it 
had  so  appeared,  and  a  demurrer  could  have  been  inter- 
posed, that  would  not  affect  the  jurisdiction  of  the  court. 
III.  It  is  further  urged  that  the  order  was  void 
because  no  notice  was  given  to  the  administrator  of  the 

J .  p^Q,  ^,  hearing  of  the  application  for  the  allowance. 

SSi?Si*  Sy***^  ^^^  record  shows  that  the  administrator 
appearance.  ^a.s  present  at  the  hearing,  and  that  he  had 
an  exception  entered  to  the  order;  and  the  report  which 
he  subsequently  made  shows  that  he  was  present  and 
employed  counsel,  and  resisted  the  claim.  The  object 
of  the  notice  is  to  enable  the  administrator  to  be  present 
at  the  hearing,  and  interpose  proper  defenses  to  the 
claim,  and  it  has  uniformly  been  held  that  where  a 
defendant  appears  to  an  action  he  cannot  be  allowed  to 
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claim  that  he  was  not  served  with  notice;  and  we  see  no 
reason  why  the  same  rule  should  not  apply  to  adminis- 
trators as  well  as  other  parties. 

IV.     It  appearing  npon  the  face  of  the  record  that 

the  court  had  jurisdiction  to  try  and  determine  the 

-  validity  of  the  claim  in  controversy,  the 

ance  of  claim:  questiou  for  determination  is,  have  the  heirs 

how  far  bind-      \    .,        -,         -^       .  .i^  .  i 

ingupon      •  of  the  decedent  any  right  to  question  the 
adjudication  by  exceptions  to  the  report  of 
the  administrator?    It  is* provided  by  section  2474  of 
the  Code  that  mistakes  in  settlement  may  be  corrected 
after    final    settlement,   on  showing  such   grounds  of 
relief  in  equity  as  will  justify  the  interference  of  the 
court.     This  statute  was  evidently  intended  as  a  pro- 
tection to  heirs  against  the  mistakes  or  fraudulent  acts 
of  administrators.     No  authority  is  found  therein  for  a 
proceeding  to  vacate  an  order  of  the  court  allowing  a 
claim  upon  a  hearing,  unless  it  be  made  to  appear  that 
there  was  fraud  or  collusion  between  the  administrator 
and  the  claimant;  and  we  do  not  think  the  plaintiffs  are 
entitled  to  the  relief  provided  for  by  section  2476  of  the 
Code,  because  they  do  not  make  any  attack  upon  a  settle- 
ment of  the  accounts  of  the  administrator  in  their  absence, 
and  within  three  months.     They  demand  that  an  order 
made  by  the  court  upon  a  final  hearing  shall  be  vacated 
and  set  aside.    The  law  provides  that  claims  against 
an  estate  shall  be  entitled  in  the  name  of  the  claimant 
and  against  the  executor,  that  a  trial  by  jury  may  be 
allowed,  and  that  all  proceedings  of  law  applicable  to 
an  ordinary  proceeding  shall  apply.     Code,  sees.  2409, 
2411.     No  other  person  is  required  to  be  made  a  party 
to  the  proceeding.     Now,  what  is  sought  by  the  plain- 
tiffs is  not  an  order  requiring  the  administrator  to  strike 
the  allowance  of  Day  from  the  settlement,  and  account  to 
the  estate  the  same  as  though  no  order  had  been  made;  but 
they  propose  to  readjudicate  the  claim  as  to  the  defend- 
ant Day.     It  is  apparent  that,  if  this  may  be  done,  the 
hearing   provided    by  statute  is  a  mere   preliminary 
examination,  subject  to  be  impeached  and  tried  over 
again  at  the  incstane  of  the  heirs,  and  the  settlement  of 
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estates  would  thus  be  attended  with  serious  embarrass- 
ments. The  administrator  and  the  claimant  are  the 
proper  parties  to  the  proceeding,  and  if  the  administra- 
tor is  guilty  of  maladministration  in  allowing  a  claim, 
or  colluding  with  a  claimant,  the  heirs  have  recourse 
against  him  and  his  sureties.  But  no  such  charge  is 
made  against  the  defendant  Doran.  If  the  decision  of 
the  court  in  allowing  the  claim  was  erroneous,  the  error 
could  have  been  corrected  on  appeal;  and  we  know  of 
no  other  way  to  attack  it,  unless  It  be  by  a  proceeding 
based  upon  fraud. 

We  do  not  think  that  the  case  of  Dessaint  v. 
Foster^  72  Iowa,  639,  cited  by  counsel  for  appellant,  is 
in  conflict  with  the  views  herein  expressed.  In  that 
case  an  administrator  sought  to  set  aside  the  allowance 
of  a  claim  against  an  estate,  made  in  his  absence,  on 
the  ground  that  the  claimant  had  no  valid  claim 
against  the  estate.  It  was  held  that  the  order  of  allow- 
ance might  be  set  aside  in  a  proper  case.  But  in  the 
case  at  bar  the  administrator  was  not  absent  when  the 
order  was  made.  He  was  present,  and  a  full  hearing 
was  had,  and,  so  far  at  least  as  the  rights  of  the  claim- 
ant are  involved,  it  must  be  regarded  as  an  adjudication. 

This  disposition  of  the  case  renders  it  unnecessary 
to  determine  other  questions  argued  by  counsel. 

Affirmed. 


The  City  Bank  of  Boone  v.  Ratkey. 

1.     Chattel  Mortgages :  description  of  property.    The  rule  is  weU  1 7^  215 

established  that  if,  from  the  description  contained  in  a  chattel  I  ^   .^ 

79    215 

mortgage,  the  mind  is  directed  to  evidence  whereby  it  may  ascer-  37  359 

tain  the  precise  thing  conveyed,  the  record  of  the  instrument  is  «'»  216 

notice  to  third  persons;  otherwise  it  is  not.    (See  Everett  v.  Brown,  ^  501 

W  Iowa,  442.)    Under  this  rule,  held  that  the  following  descrip-  79  215 

tion  was  sufficient:  "The  following  described  cattle  now  kept  A^^  ^^ 
by  us  on  our  farms*'  in  a  certain  township  (giving  the  names  of 
the  cattle) :  ••  Eighteen  head  of  two-year-old  steers,  of  various 
colors.  The  foregoing  represents  the  names  of  said  cattle  as 
registered  in  the  American  Short-Horn  Herd  Book.  Also  one 
span  of  heavy,  dark  bay  mules,  also  kept  on  said  premises." 
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2.     :  IDENTITY  OP  PROPERTY :  EVIDENCE.    Where  there  is  some 

evidence  as  to  the  identity  of  mortgaged  chattelSi  this  court  will 
not  disturb  the  finding  of  the  jury  on  that  point. 

3.     :  notice:  proof  of  recording.    In  an  action  to  recover 

property  by  virtue  of  a  chattel  mortgage,  it  is  necessary  for  the 
plaintiff  to  prove  actual  notice  of  the  mortgage,  or  constructive 
notice  by  the  recording  thereof.  In  the  absence  of  any  evidence 
tending  to  prove  such  notice,  it  was  error  to  submit  the  question 
to  the  jury,  and  a  verdict  for  plaintiff  should  have  been  set  aside. 

Appeal  from  Boone  District  Court. — Hon.  John  L. 

Stevens,  Judge. 

Filed,  January  31,  1890. 

Action  to  recover  possession  of  thirty-seven  head 
of  steers,  claimed  by  virtue  of  a  chattel  mortgage  from 
L."  M.  Fisk  &  Son  to  plaintiff.  Defendant  answered, 
denying  each  and  every  allegation  in  the  petition. 
Trial  to  a  jury.  Verdict  andT  judgment  for  plaintiflf. 
Defendant  appeals,  assigning  as  errors  that  the  court 
erred  in  admitting  evidence,  in  giving  the  third  instruc- 
tion to  the  jury,  in  overruling  appellant's  motion  for  a 
new  trial,  and  in  rendering  judgment  for  the  plaintiflf. 

Clayton  Harrington^  Crooks  &  Jordan  and  8.  H. 
Dyer^  for  appellant. 

E.  L.  Greenj  forappellee. 

Given,  J. — I.  Appellant's  contention  is  that  the 
description  of  the  property  in  the  mortgage  under 
1.  Chattel  wMch  appellee  claims  is  not  such  as  the 
dScrf^wi  ^^^  requires  in  order  to  impart  notice  to 
of  property,  third  persous  by  the  record  thereof.  The 
rule  is  well  established  that  if,  from  the  description 
contained  in  the  mortgage,  the  mind  is  directed  to  evi- 
dence whereby  it  may  ascertain  the  precise  thing  con- 
veyed, if  thereby  absolute  certainty  may  be  attained, 
the  instrument  is  valid;  otherwise  it  is  void,  as  to  third 
persons,  for  uncertainty.    JEverett  v.  Brovm^  64  Iowa, 
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422,  and  cases  therein  cited.  This  mortgage  recites 
that  L.  W.  Pisk  &  Son,  in  consideration  of  two 
thousand  dollars  in  hand  paid  by  the  said  bank  of 
Eoone,  have  bargained  and  sold,  and  by  these  presents 
do  grant  and  convey,  unto  said  party,  the  following 
goods  and  chattels,  to- wit:  **The  following  described 
cattle,  now  kept  by  ns  on  our  farms  in  Peoples  town- 
ship, Boone  county,  Iowa,  viz.:  Sarah,  Lena,  May 
Queen,  Amy,  Puss,  Clara,  Bertha,  Ida  Oxford  3rd,  Ben 
Scott,  Pansy  Peoples  3rd,  Sharon  Duke,  Oxford  Lad, 
Belinda  Peri  2nd,  Rose  Mary  Peoples  3rd,  Mary  W. 
Peoples,  Jupiter  Peoples,  Amelia  Peoples,  Cypress 
Hooker,  Lillian  Duke;  eighteen  head  of  two-year-old 
steers,  of  various  colors.  The  foregoing  represents  the 
names  of  said  cattle,  as  registered  in  the  American 
Short-Horn  Herd  Book.  Also,  one  span  of  heavy,  dark 
bay  mules  also  kept  on  said  premises."  Following  this 
is  a  covenant  to  warrant  and  defend,  and  the  usual  con- 
ditions in  such  mortgages.  We  have  examined  all  the 
cases  wherein  this  court  has  held  the  description  insuffi- 
cient, as  well  as  those  wherein  it  has  been  held  that 
it  was  sufficient,  and  are  clearly  of  the  opinion  that 
the  description  in  this  mortgage  is  such  as  to  bring  it 
within  the  rule  stated  above,  and  to  put  third  persons 
on  inquiry  that  would  have  discovered  the  precise 
property  mortgaged. 

II.     Appellant's  next  contention  is  that  the  testi- 
mony falls  far  short  of  identifying  the  cattle  taken 

under  the  writ  as  being 'the  same  described 

'  of  property :    in  the  mortgage.    The  cattle  were  taken 

from  the  immediate  possession  of  C.  Har- 
rington, who  was  holding  them  on  behalf  of  defendant, 
and  who  had  just  taken  them  from  the  farm  of  Fisk  & 
Son.  He  states:  ^' I  took  all  the  steers  that  I  found 
on  the  farm.  I  do  not  know  whether  those  I  found 
were  all  that  were  on  the  farm  or  not.'*  This,  with  the 
testimony  of  J.  M.  Fisk  and  others,  as  to  the  ages  of 
the  cattle  taken,  was  surely  testimony  enough  upon 
which  to  submit  the  question  to  the  jury,  and  which 
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was  done  by  the  court.  We  see  no  reason  for  disturb- 
ing the  finding-  of  the  jury  that  the  cattle  were  the 
same. 

III.     The  court  instructed  the  jury  that  to  entitle 
the  plaintiff  to  recover  they  must  find,  among  other 

things,  that  the  mortgage  to  the  plaintiff 

'  proof  of  re-"    had  beeu  duly  recorded  prior  to  the  time 

the  defendant  took  possession  of  the  cattle. 
Appellant  contends  that  there  is  no  evidence  that  the 
plaintiff's  mortgage  was  ever  recorded.  The  plaintiff 
alleges  in  the  petition  that  it  was  duly  recorded  in  the 
office  of  the  recorder  of  mortgages  for  Boone  county, 
Iowa,  on  February  25,  1885,  in  Book  2  of  Personal 
Property  Record,  on  page  9.  This  is  controverted  by 
the  defendant's  general  denial;  and  thereby  the  burden 
was  cast  upon  the  plaintiff  to  prove  that  the  mortgage 
had  been  recorded,  before  being  entitled  to  any  advan- 
tages that  would  result  from  the  recording  of  the  same. 
Appellant's  abstract  shows  that  plaintiff  offered  in 
evidence  the  mortgage  (Exhibit  A)  and  the  note 
(Exhibits);  to  which  the  defendant  objected  on  the 
grounds  "that  the  mortgage  is  void  for  uncertainty  in 
the  description  of  the  property  sought  to  be  conveyed 
by  it;  that  a  record  of  it  does  not  impart  constructive 
notice  to  third  parties,"  etc., — which  objection  was 
overruled.  The  mortgage  set  out  as  "Exhibit  A"  in 
appellant's  abstract  does  not  embrace  any  indorsement 
showing  that  the  same  had  been  recorded.  Appellee's 
amendment  to  appellant's  abstract  states  that  "  plaintiff 
here  offered  in  evidence  its  mortgage,  marked  *  Exhibit 
A,'  and  also  its  note,  marked  ^Exhibit  B,'  copies  of 
which  are  set  out  in  appellant's  abstract.  Upon  the 
back  of  which  mortgage,  so  offered  in  evidence,  was 
indorsed  the  certificate  of  county  recorder  for  Boone 
county,  Iowa:  *  Filed  in  the  office  of  the  recorder  of 

deeds  for  Boone  county,   Iowa,   on  the  day   of 

February,   1885,  at  o'clock,  and  recorded,*''  etc. 

''  Note :  The  plaintiff  did  not  formally  offer  in  evidence 
the  certificate  of  the  county  recorder  as  to  when  said 
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chattel  mortgage  was  filed  for  record,  but  simply  offered 
the  mortgage  itself,  believing  such  offer  carried  with  it 
all  indorsements  connected  with  it,  and  appearing  upon 
the  writings."  The  transcript  shows  that  the  plaintiff 
offered  in  evidence  mortgage,  Exhibit  A,  and  note, 
Exhibit  B,  to  which  defendant  objected,  as  stated  in 
her  abstract.  The  transcript  embraces  a  copy  of  the 
plaintiff's  mortgage  offered  in  evidence,  with  the  certifi-  ' 
cate.  The  mortgage  marked  "Exhibit  A"  is  indorsed 
in  words  and  figures  as  follows,  to- wit:  (See  the 
indorsement  upon  each  exhibit,  being  a  sheet,  printed 
blank  filled,  last  preceding,  which  indorsements  are 
copies  of  the  indorsements  upon  said  exhibit).  The 
printed  blank  filled  last  preceding  bears  no  indorse- 
ment whatever  showing  the  recording  of  the  original. 
Appellant  seems  to  rely  upon  the  claim  that,  to  charge 
her  with  notice,  appellee  must  prove  that  the  mortgage 
has  been  indexed,  while  appellee  seems  to  rely  upon 
the  claims  that  the  introduction  of  the  mortgage  carried 
with  it  the  indorsement  thereon,  and  that  thereby  the 
fact  of  recording  was  proven.  It  is  not  clear  to  us  why 
a  matter  that  was  so  .easily  established  either  way 
should  be  left  in  any  doubt.  If  the  mortgage  ever  was 
recorded,  the  record  in  this  case  fails  to  show  it,  but, 
on  the  contrary,  shows  that  it  never  was.  The  plaintiff 
must  recover  possession,  if  at  all,  upon  the  strength  of 
his  own  right  to  possession,  and  not  because  of  the 
weakness  of  the  right  of  his  adversary.  This  plaintiff 
is  asking  to  recover  possession  from  the  third  person  by 
virtue  of  this  chattel  mortgage  alone.  To  render  this 
mortgage  valid  and  binding  as  to  defendant  it  must 
appear  that  she  had  either  actual  or  constructive  notice 
thereof.  There  is  no  allegation  or  proof  of  actual 
notice;  and,  the  mortgage  not  having  been  recorded, 
there  is  no  evidence  of  constructive  notice  to  the  defend- 
ant prior  to  the  time  that  she,  through  her  d^gent,  took 
possession  of  the  cattle. 

The  mortgage  not  having  been  recorded,  the  court 
erred  in  submitting  that  question  to  the  jury,  and  in 
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overruling  appellant's  motion  for  new  trial-  on  the 
ground  that  the  verdict  is  not  sustained  by  suffi- 
cient evidence.  As  for  these  reasons  the  case  must  be 
reversed,  it  is  unnecessary  to  notice  the  other  points 
made  on  the  appeal,  as  they  will  not  arise  on  retrial. 
The  judgment  of  the  district  court  is 

Reversed. 


Rappleye  v.  The  Racine  Seeder  Company. 


1.  Assignment  for  Benefit  of  Creditors:  effect  upon  ukszs- 
CUTED  CONTRACT  WITH  MUTUAL  OBUGATIONS.  Defendant  entered 
into  a  contract  with  Y.  Bros,  to  seU  them  a  certain  number  of 
machines,  for  which  payment  was  to  be  made  by  the  promissory 
notes  of  Y.  Bros,  as  the  machines  were  delivered ;  and  in  consid- 
eration thereof  Y.  Bros,  were  to  have  the  exclusive  sale  of  the 
machines  in  certain  territory,  and  they  were  to  canvass  the  terri- 
tory for  the  sale  of  the  machines,  and  to  take  cash  or  notes  of  the 
purchasers  in  payment,  and  to  turn  the  cash  and  notes  so  taken 
over  to  defendant, — the  cash  to  be  indorsed  as  payment  on  the 
notes  of  Y.  Bros.,  and  the  notes  to  be  held  as  collateral  security. 
After  some  of  the  machines  had  been  sold  by  Y.  Bros,  and  deliv- 
ered to  the  purchasers  under  the  contract,  Y.  Bros,  became  insolv- 
ent, and  made  an  assignment  for  the  benefit  of  their  creditors,  and 
defendant  notified  the  assignee  that  it  would  regard  the  contract 
as  ended,  and  would  furnish  no  more  machines  thereunder,  and 
afterwards  it  entered  the  same  territory  and  sold  the  machines 
therein.  This  action  is  by  the  assignee  to  recover  for  a  breach  of 
the  contract.    Held — 

(1)  That  sections  2063  to  2087  of  the  Code,  making  all  contracts 
assignable,  refer  only  to  the  rights,  in  possession  or  action, 
of  the  holder  by  virtue  thereof^  and  not  to  his  obligations 
thereunder;  and  that,  therefore,  Y.  Bros,  could  not,  by  rea- 
son of  anything  contained  in  said  sections,  by  an  assignment, 
compel  the  defendant  to  accept  the  assignee  as  their  debtor 
instead  of  themselves. 

(2)  That  when  Y.  Bros,  became  insolvent, .  the  defendant  was 
no  longer  bound  to  furnish  them  the  goods  contracted  for  on 
credit,  but  had  a  right  to  declare  the  contract  at  an  end, 
and  that  they  could  not,  by  the  assignmenti  confer  any 
greater  right  upon  the  assignee. 
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(8)  It  would  seem  (but  it  is  not  decided)  that  if  the  assignee  had 
demanded  the  rest  of  the  machines  and  offered  to  pay  the 
cash  for  them,  defendant  would  have  been  obliged  to  fur- 
nish them,  and  to  comply  with  the  contract  in  other  respects. 

2.      :  PERSONAL  JUDGMENT  AGAINST  ASSIGNEE  :   WHAT  IS  NOT.      In 

an  action  against  the  assignee  of  Y.  Bros,  for  the  benefit  of  their 
creditors,  the  judgment  was  that  the  claim  *<be  and  is  hereby  estab- 
lished as  a  claim  against  the  estate  of  Y.  Bros.,  and  against  the 
said  R.  as  their  assignee."  Held  not  to  be  a  personal  judgment 
against  R.,  but  only  an  establishment  of  the  claim. 

Appeal  from    Polk   District    Court. — Hon.    Josiah 

Given,  Judge. 

Filed,  January  31,  1890. 

Action  for  breach  of  contract  in  the  sale  of  certain 
seeders,  in  which  the  court,  without  the  intervention  of 
a  jury,  found  the  following  facts  : 

''First  That  prior  to  October  14,  1884,  the  firm 
of  Young  Bros.,  the  plaintiff 's  assignors,  were  a  copart- 
nership engaged  principally  as  manufacturers'  agents 
in  the  sale  of  agricultural  implements  throughout  the 
state  of  Iowa,  having  their  place  of  business  at  the  city 
of  Des  Moines,  in  said  state.  Second,  That  on  the 
nineteenth  day  of  August,  1884,  the  Racine  Seeder 
Company,  of  Racine,  Wisconsin,  the  defendant  herein, 
made  with  said  Young  Bros,  the  contract  introduced  in 
evidence,  and  marked  '  Exhibit  A,'  as  alleged  in  plain- 
tiff's petition.  Third.  That  by  said  contract  the 
defendant  sold  to  Young  Bros,  nine  hundred  Strow- 
bridge  Broadcast  sowers,  for  which  payment  was  to  be 
made  by  the  promissory  notes  of  Young  Bros,  as  imple-' 
ments  were  delivered,  and  in  consideration  for  such 
purchase  the  defendant  granted  to  said  firm  the  exclu- 
sive privilege  of  selling  said  implements  in  the  western 
half  of  the  state  of  Iowa.  Young  Bros,  were  to  canvass 
said  territory  and  solicit  written  orders  for  said  Strow- 
bridge  sower,  in  the  name  of  the  defendant,  using  blank 
orders  prescribed  by  it;  and  the  orders  thus  taken  were 
to  be  turned  over  to  the  defendant,  and  thereupon  the 
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implements  were  to  be  shipped  by  the  defendant  to  the 
various  purchasers,  at  the  time  stated  in  such  orders. 
Young  Bros,  were  further  required  to  take  promissory 
notes  in  settlement  for  implements  thus  sold,  when 
sales  were  not  for  cash ;  and  such  notes  were  to  be 
turned  over  to  the  defendant,  in  addition  to  the  con- 
tracts before  mentioned,  as  collateral  security  for  the 
notes  of  Young  Bros.  If  implements  wete  sold  foi; 
cash,  the  same  was  to  be  immediately  applied  by  Young 
Bros,  on  the  purchase  price  of  the  implements  con- 
tracted for.  Fourth,  That,  upon  the  faith  of  the 
above  contract,  Young  Bros,  proceeded  to  canvass  the 
territory  assigned  them,  taking  orders  for  the  said 
implements,  and  turning  them  over  to  defendant,  and 
otherwise  performing  their  part  of  said  contract,  and 
up  to  the  fourteenth  of  October,  1884,  had  sold  about 
three  hundred  of  said  implements,  at  i)rices  varying 
from  $16.50  to  $18.75.*  Said  contracts  were  identical  in 
form  with  Exhibit  A,  hereto  attached.  Fifth.  That 
on  the  fourteenth  day  of  October,  1884,  the  said  Young 
Bros,  made  a  general  assignment  for  the  benefit  of 
creditors  to  one  Isaac  Henshie,  who  continued  to  per- 
form the  duties  of  said  assignee  until  his  death,  on 
December  8,  1884;  that  the  record  of  the  instrument 
found  on  pages  numbers  10,  11,  12  and  13. of  book 
number  154  of  chattel  mortgage  records,  in  recorder's 
office  of  Polk  county,  Iowa,  introduced  in  evidence,  is  a 
true  copy  of  said  general  assignment;  that  by  said 
assignment  all  rights  under  said  contract  of  Young 
Bros,  with  defendant  passed  to  said  assigned;  that  the 
plaintiff  in  this  cause  is  the  successor  in  office  to  said 
Isaac  Henshie  as  assignee  of  said  Young  Bros.,  duly 
appointed  by  the  circuit  court  of  Polk  county,  Iowa, 
on  or  about  the  thirteenth  day  of  December,  1884. 
Sixth.  That  on  the  fifth  day  of  November,  1884,  the 
defendant  sent  to  Young  Bros.'  recent  place  of  business, 
by  messenger,  the  letter  of  that  date  set  out  in  defend- 
ant' s  answer  herein,  giving  notice  of  its  refusal  to  go  on 
with  the  contract  before  mentioned;  that  the  defendant 
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intended  by  the  notice  given  in  said  letter  to  put  an 
end  to  the  contract  entirely,  and  the  same  was  under- 
stood and  treated  by  the  assignee  of  Young  Bros,  as  so 
intended;  that^soon  after  the  service  of  the  above  notice 
the  defendants  entered  this  same  territory  which  had 
been  granted  by  said  contract  to  Young  Bros.,  made 
new  contracts,  in  its  own  name,  with  s-ome  of  the  per- 
sons with  whom  Young  Bros,  had  contracted  for  the 
sale  of  said  implements,  and  sold  large  numbers  of  the 
same  to  divers  other  persons  in  said  territory.  Seventh. 
That  as  soon  as  practicable  after  entering  upon  his 
duties  as  assignee  of  said  Young  Bros.'  estate,  the  said 
Isaac  Henshie  sought  legal  advice  with  reference  to  his 
rights  as  such  assignee  under  said  contract,  and  was 
advised  that  he  had  a  right  under  the  law  to  go  on  with 
the  same,  and  require  performance  thereof  on  the  part 
of  defendant;  and  there  was  evidence  tending  to  show 
that  he  thereupon  procured  an  agent  to  further  canvass 
the  territory  named  in  said  contract,  and  was  otherwise 
arranging  to  go  on  with  .the  same,  when  he  received 
said  defendant's  letter  of  November  5,  1884,  giving 
notice  of  its  refusal  to  perform  said  contract.  Such 
evidence  was,  in  substance,  that  said  assignee  called  in 
from  the  road  one  William  Gracey,  who  had  previously 
been  employed  by  Young  Bros,  to  sell  said  Strowbridge 
sower,  the  goods  handled  by  Young  Bros.,  in  said  ter- 
ritory; that  said  Gracey  was  subsequently  in  the  city; 
and  that  the  account  book  kept  by  the  assignee  showed 
an  account  with  William  Gracey,  in  which  appeared 
the  following  entry:  *  October  20,  1884.  Commenced 
work  at  sixty  dollars  per  month  and  expenses;'  that 
said  Gracey  received  money  from  said  assignee,  and 
subsequently  took  the  two  orders  for  thirty -live  of  said 
Strowbridge  sowers,  which  were  introduced  in  evidence, 
and  marked  'Exhibit  B'  (22  and  23),  but  this  was  no 
evidence  that  the  defendant  had  knowledge  of  these 
matters;  that  at  the  time  said  letter  of  November  6, 
1884,  was  received  from  the  defendant  said  assignee 
had  not  had  a  reasonable  time  in  which  to  perfect 
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arrangements  for  going  on  with  said  contract.  Eighth. 
That  said  Strowbridge  Broadcast  sower  is  a  patented 
article,  of  which  defendant  was  the  sole  manufacturer. 
About  the  month  of  February  or  March,  1886,  however, 
a  similar  sower  was  put  upon  the  market  by  the  Joliet 
Wire  Company  of  Joliet,  Illinois,  at  less  than  this  con- 
tract price;  but  this  was  considered  by  defendant  to-be 
an  infringement  on  the  Strowbridge  patent.  Ninth.  That 
at  no  time  has  defendant  either  made  or  tendered  to 
plaintiff,  or  to  his  predecessor  in  office,  the  said  Isaac 
Henshie,  or  to  said  Young  Bros.,  any  compensation 
whatever  for  the  labor  or  moneys  expended  by  them,  or 
for  any  portion  of  their  performance  of  said  contract,  or 
made  or  offered  in  any  manner  to  place  the  said  persons, 
or  either  of  them,  in  statu  quo.  Tenth.  That  defend- 
ant never  delivered,  nor  tendered  a  delivery  of,  any  por- 
tion of  said  nine  hundred  Strowbridge  sowers  sold  to 
said  Young  Bros.,  although  such  delivery  w^s  demanded, 
to  the  number  of  said  implements  named  in  said  orders 
turned  over  to  said  defendant,  if  such  orders  consti- 
tuted a  demand;  and  said  defendant  refused  to  deliver 
any  portion  of  said  implements,  or  to  perform  its  part 
of  said  contract  in  any  respect  whatever.  But  no 
demand  was  made  upon  defendant  for  performance 
of  said  contract,  unless  the  delivery  of  said  orders 
constituted  such  demand.  Eleventh.  That  neither  the 
plaintiff  nor  his  predecessor  in  office,  the  said  Isaac 
Henshie,  ever  tendered  the  defendant  any  security  in 
lieu  of  the  promissory  notes  of  Young  Bros,  agreed  to 
be  made,  or  made  application  to  the  court  for  authority 
to  carry  out  said  contract,  or  to  require  said  defendant 
to  accept  any  security  in  lijBU  of  said  notes,  or  gave 
defendant  any  notice  that  he  intended  to  carry  out  said 
contract," 

As  a  conclusion  of  law,   the  district  court  found 
for  the  defendant,  and  the  plaintiff  appeals. 

Cummins  &   Wright   and  i\^.    B.   Raymond^   for 
appellant. 

Lehman  &  ParJc^  for  appellee 
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Granger,  J. — I.  The  point  receiving  the  principal 
attention  in  argument  is  as  to  the  effect  on  the  contract 
1.  AssiaHXBirr  ^'  **^®  insolvency  of  Young  Bros.,  and 
JroduSw?  **'  *^®  assignment  for  the  benefit  of  their  cred- 
SSSlolSJd  itOTH.  Perhaps  it  may  be  better  stated  as  a 
wuh'SStuai  query,  thus:  Was  the  insolvency  and 
obiiffatioiw.  assignment  a  justification  for  the  defendant 
company  in  rescinding  the  contract?  The  answer  to 
this  question  is  a  practical  determination  of  the  case,  as 
to  the  plaintiff '  s  cause  of  action.  Its  consideration  has 
led  counsel  for  appellant  to  consider  at  some  length  the 
law  as  to  the  assignment  of  contracts,  and  it  is  urged 
that  the  assignment  in  question  is  within  its  contempla- 
tion. A  salient  feature  of  the  case  U  the  manner  or 
method  of  payment  by  Young  Bros,  for  the  seeders. 
The  contract  was  for  nine  hundred  seeders,  to  be  deliv- 
ered on  the  orders  of  Young  Bros.,  for  which  the 
firm  was  to  give  its  notes.  Young  Bros,  were  to 
deliver  the  seeders  to  purchasers  from  them,  and  settle 
for  the  same  either  by  receiving  cash  or  notes.  If  cash, 
it  was  to  be  turned  over  to  defendant,  to  apply  on  the 
notes  of  Young  Bros.  If  notes,  they  were  to  be 
turned  over  to  defendant  as  collateral  security  for  the 
notes  already  given  by  Young  Bros. 

It  is  said  in  argument  that  the  district  court  held  the 
rescission  valid  because,  after  the  assignment,  Young 
Bros,  were  not  in  a  position  to  give  their  notes  in 
pursuance  of  the  terms  of  the  contract;  from  which  we 
infer  this  view  of  the  court :  That  the  defendant  was 
entitled,  under  the  contract,  to  the  notes  of  Young 
Bros.,  aided  collaterally  by  the  notes  taken  by  them 
in  the  sales  of  the  seeders.  As  between  defendant  and 
Young  Bros.,  nothing  less  could  be  regarded  as  a 
compliance  with  the  contract.  It  could  hardly  be 
claimed  that  Young  Bros.,  in  a  settlement  for  the 
machines,  could  substitute  in  lieu  of  their  note  that  of 
another  person  or  firm,  regardless  of  the  question  of 
solvency  or  value,  even  though  aided  by  the  collateral 
notes  as  agreed  upon,  for  the  sole  and  conclusive  reason 
Vol.  79—16 
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that  their  engagements  are  for  notes  signed  by  them. 
Such  a  rule  needs  no  elaboration. 

The  argument,  then,  leads  us  to  the  query,  without 
reference  to  the  statutory  assignment  for  the  benefit  of 
creditors,  could  Young  Bros,  have  so  assigned  the 
contract,  without  the  consent  of  defendant,  as  to  sub- 
stitute another  in  their  stead  for  performance,  and 
whose  note  must  be  accepted  in  lieu  of  theirs  hj  the 
defendant?  This  leads  us  to  consider  the  authorities 
cited.  Counsel  for  appellant  quotes  from  Code,  section 
2084,  as  follows:  ''Instruments  in  writing,  by  which 
the  maker  promises  *  *  *  to  pay  or  deliver  any 
property  or  labor,  or  acknowledges  any  money  or  labor 
or  property  to  be.  due,  are  assignable  by  indorsement 
thereon,  or  by  other  writing;  and  the  assignee  shall 
have  a  right  of  action  in  his  own  name."  Counsel  then 
say :  "Under  the  very  broad  language  of  this  provision, 
this  court  has  held  that  all  contracts  are  assignable, 
even  in  cases  where,  by  the  terms  of  the  instrument,  its 
assignment  is  prohibited."  And  reference  is  made  to 
Moorman  v.  Collier^  32  Iowa,  138,  and  First  Nat  Bk. 
of  Dubuque  v.  Carpenter^  41  Iowa,  518.  Section  2084 
is  a  part  of  the  chapter  on  "  notes  and  bills ; "  and  the 
section  deals  only  with  instruments'  in  writing,  and  tells 
how  fhey  may  be  transferred,  and  who  may  sue  thereon. 
In  both  of  the  cases  to  which  reference  is  made  the 
court  had  under  consideration  the  validity  of  the  trans- 
fer of  an  instrument  in  writing  for  the  payment  of 
money  ;  and  the  language  used  in  each  case  is  not  too 
broad,  if  properly  limited  by  the  subject  of  its  applica- 
tion. In  Moorman  v.  Colliery  the  language  relied  on  is 
that  ''all  instruments,  under  our  statute,  are  assign- 
able ;"  and  the  statement  takes  as  authority  Revision, 
section  1796,  which  corresponds  with  section  2084  of 
the  Code,  and  the  language  of  the  case  is  only  as  to 
*' instruments."  It  does  not  say,  "all  contracts."  The 
case  evidently  means  all  instruments  for  the  payibent 
or  delivery  of  money,  property  or  labor,  as  specified  in 
the  section  and  chapter.  The  case  of  Bank  v.  Carpen- 
ter was  an  action  on  a  written  guaranty,  which  was 
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held  assignable  ;  and  in  its  discussion  this  language  is 
nsed:  "Generally,  by  the  common  law,  a  guaranty  is 
not  negotiable,  or  in  any  manner  transferable,  so  as  to 
enable  the  assignee  to  maintain  an  action  thereon. 
*  *  *  But  under  our  statutes  this  and  every  other 
kind  of  contract  is  assignable."  It  cites  for  support 
Code,  sections  2082-2087,  inclusive ;  and  it  is  said  in 
the  opinion  that  "even  in  a  case  where,  by  the  terms  of 
the  instrument,  its  assignment  is  prohibited,  it  may  be 
assigned."  The  sections  referred  to  are  the  first  six 
sections  in  the  chapter  on  "notes  and  bills,"  which 
chapter,  of  course,  has  reference  to  other  instruments 
than  notes  and  bills,  and  the  provisions,  in  brief,  as  to 
assignments  are  that  a  party  entitled  to  recover  on  an 
instrument  or  an  open  account  may  transfer  his  right  of  ^ 
recovery  to  another;  but  there  is  nothing  in  the 
language  of  the  chapter  to  indicate  a  legislative  intent 
to  authorize  a  party  to  a  contract  by  assignment  to 
transfer  his  obligations  to  perform  to  a  third  party,  and 
thus  effect  his  release,  without  the  consent  of  his 
obligee.  Let  us  suppose  that  A.  contracts  in  writing  to 
render  service,  as  a  traveling  salesman,  to  B.,  for  a 
specified  compensation.  Under  the  law,  if  B.  shall  be 
indebted  to  A.  on  the  contract,  A.  may  assign  his  claim. 
But  suppose  A.  should  assign  his  contract  to  C, 
whereby  C.  was  to  receive  the  pay  and  render  the 
service.  Must  B.  accept  that?  B.  has  contracted  for 
the  services  of  A.  He  is  entitled  to  that ;  and,  before 
B.  can  be  required  to  pay  either  to  A.  or  his  assigns,  he 
must  have  what  he  contracted  for.  The  law  will  permit 
a  person  to  assign  what  is  his,  either  in  possession  or  by 
right  of  action,  but  not  his  obligations  to  another ; 
and  such  is  the  substance  of  the  provisions  of  the 
statutes  on  the  subject  of  assignments  referred  to. 
Thus  we  think  that  Young  Bros,  could  not,  without 
reference  to  the  assignment  for  the  benefit  of  creditors, 
have  so  assigned  the  contract  in  question,  without  the 
consent  of  the  defendant,  as  to  have  required  defendant 
to  have  accepted  in  lieu  of  theirs  the  notes  of  their 
assignee. 
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We  may  then  inquire  if  there  is  anything  in  the 
statutory  assignment  for  the  benefit  of  creditors  to  change 
the  rule  t  It  is  urged  that  the  statutory  provisions  as 
to  assignments  for  the  benefit  of  creditors  is  broad 
enough  to  enable  the  assignee  to  execute  any  contract 
that  might  come  into  his  hands.  The  difficulties  of  the 
case  are  not  with  the  provisions  of  the  statute  as  to  the 
authority  of  the  assignee.  They  are  more  with  his 
incapacity  or  indisposition  to  execute  the  contract.  We 
should  not  lose  sight  of  the  real  question  under  consid- 
eration by  a  contemplation  of  what  the  assignee  could 
have  done  if  defendant,  after  insolvency,  had  been 
willing  to  deliver  the  seeders.  It  may  be  conceded  that 
the  contract  could  thus  have  been  executed  by  the 
assignee  on  behalf  of  Young  Bros.  But  the  query  is,  had 
th^  defendant  the  right  to  refuse  delivery  of  the  seeders 
after  insolvency  and  assignment?  In  other  words,  had 
it  the  right  to  terminate  the  contract  i  If  it  were  a  case 
of  insolvency  without  the  assignment,  we  think  it  would 
be  conceded  on  authority  that  the  obligation  to  deliver 
could  only  be  on  a  tender  of  a  cash  payment  in  lieu  of 
notes  agreed  upon.  Pardee  v.  Kanady^  100  N.  Y.  121. 
Does  the  fact  of  the  assignment  affect  the  rights  of  the 
defendant  1  The  reason  of  the  rule  in  cases  of  insolvency 
is  too  manifest  to  need  explanation.  A  person  who 
contracts  to  deliver  property  on  credit,  in  anticipation 
of  a  solvent  purchaser,  ought  not  to  be  required  to 
deliver  it  after  insolvency,  which  is  a  practical  confession 
by  the  purchaser  of  his  inability  to  comply  with  the 
terms  of  the  contract.  If  to  the  fact  of  insolvency  is 
added  that  of  an  assignment  for  the  benefit  of  creditors, 
why  should  the  rule  be  changed )  If  the  delivery  is 
excused  in  case  of  insolvency  because  the  property  will 
not  be  paid  for,  the  same  reasons  exist  for  excusing  the 
delivery  after  assignment.  If  the  insolvent  did  not  pos- 
sess a  right  to  enforce  the  contract  except  by  cash  pay- 
ment, he  could  convey  no  greater  right  to  his  assignee. 

The  argument  deals  with  the  question  of  the  right 
of  appellant  to  a  delivery  of  the  seeders  upon  cash 
payment  therefor.     To  our  minds,  the  record  does  not 
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present  the  question  for  consideration.  The  contract 
was  not  to  pay  cash,  but  to  settle  by  note.  After 
insolvency  defendant  was  not  required  to  anticipate  a 
readiness  for  cash  payment;  and,  if  either  Young  Bros, 
or  plaintiff  desired  to  make  such  payment,  a  tender  to 
that  effect  should  have  been  made.  Soon  after  the 
assignment,  defendant,  as  it  should,  gave  notice  that 
because  of  the  insolvency  and  dissolution  of  the  partner- 
ship the  contract  was  rescinded.  This  notice  was  to 
Young  Bros.  If  the  assignee  thei)  desired  to  pay  in 
cash,  and  have  the  seeders  delivered,  the  proposition  or 
tender  should  have  been  made.  But  neither  the  plead- 
ings in  the  case,  nor  the  findings  of  the  court,  deal  with 
this  question.  The  case  in  the  district  court  seems  to 
have  been  tried  upon  an  issue  as  to  the  right  of  the 
assignee  to  carry  out  the  contract  by  giving  his  note  in 
lieu  of  that  of  Young  Bros.  The  pleadings  and  findings 
have  to  do  with  a  willingness  on  the  part  of  the  assignee 
to  carry  out  the  contract;  but  it  appears  only  to  have 
been  a  carrying  out  of  the  contract  as  Young  Bros,  were 
authorized  to  do,  and  not  by  payments  in  cash.  A  ref- 
erence to  the  eleventh  finding  shows  that  the  assignee 
has  never  in  any  manner  indicated  to  defendant  a 
purpose  or  desire  to  secure  or  perform  the  contract. 
Insolvency,  in  such  cases,  implies  an  inability  to  per- 
form, on  which  the  defendant  might  rely  until  otherwise 
assured. 

Appellant  contends,  with  much  zeal,  that  the  mere 
fact  of  insolvency  does  not  put  an  end  to  the  contract 
of  sale;  and  several  authorities  are  cited  in  support  of 
the  rule.  It  is  not  necessary  for  us  to  state  an  opinion 
on  a  state  of  facts  so  broad.  The  case  In  re  Steel  Co,j 
4  Ch.  Div.  108,  cited  by  appellant,  bears  upon  the  ques- 
tion of  when  the  facts  will  justify  a  seller  on  credit  in 
refusing  to  deliver  because  of  the  subsequent  insolvency 
of  the  purchaser.  The  facts  in  that  case  are  that  the 
Carnforth  Iron  Company,  in  October,  1874,  contracted 
to  supply  iron  to  be  delivered  monthly,  and  to  be  paid 
for  in  installments,  but  on  credit.  The  installments  were 
delivered  till  in  February,  1875,  when  the  purchasing 
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company  called  a  meeting  of  its  creditors,  and  said  it 
was  carrying  on  business  at  a  loss,  and  was  short  of 
capital,  and  asked  for  an  extension  of  time,  which  the 
creditors  refused.  The  selliug  company  then  refused  to 
deliver  the  iron  except  upon  cash  payments,  and  the 
purchasing  company  then  rescinded  the  contract.  The 
selling  company  then  asked  for  damage,  which  the  court 
held  could  not  be  recovered;  holding  that  there  was  no 
such  declaration  of  insolvency  as  tp  justify  the  selling 
company  in  refusing  to  deliver.  The  syllabus  of  the 
case,  which  appears  to  be  supported  by  the  opinion, 
deduces  a  rule  as  follows:  '*In  order  to  justify  the 
vendors,  in  such  a  case,  in  exercising  their  right  of 
refusal  to  deliver,  there  must  be  such  proof  or  admission 
of  the  insolvency  of  the  purchasers  at  the  time  as 
amounts  to  a  declaration  of  intention  not  to  pay  for  the 
goods."  The  case  does  not  appear  to  be  an  authority 
against  the  right  of  refusal  to  deliver  where  the  fact  of 
insolvency  exists,  and  is  so  evidenced  as  to  amount  to 
a  declared  purpose  not  to  pay.  It  is  the  fact  of  the 
insolvency  that  seems  to  be  the  turning  point  in  the 
case,  and  that  would  surely  seem  to  be  the  reasonable 
rule.  The  case  of  Morgan  t).  Bairiy  L.  R.  10  C.  P.  15, 
also  cited  by  appellants,  was  one  for  fhe  delivery  of  iron 
on  credit;  and  the  purchasers  became  insolvent.  Lord 
Coleridge,  C.  J.,  in  his  opinion,  said  :  **It  is  not  dis- 
puted that  upon  the  occurrence  of  insolvency  the  vendor 
would  not  be  bound  to  deliver  to  the  insolvent  purchaser 
an  installment  of  the  iron  becoming  due,  without  a 
tender  of  the  price."  Brett,  J.,  in  the  same  case,  said, 
without  committing  himself  to  the  theory  that  the  mere 
fact  of  insolvency  would  per  se  put  an  end  to  tjie  con- 
tract, that  such  fact,  with  that  of  notice  to  the  seller  of 
the  insolvency,  would  justify  an  assumption  by  the 
seller  that  the  purchaser  intended  to  abandon  the 
contract.  The  notice  upon  which  he  relied,  and  gave 
his  adherence  to  the  holding  in  that  case,  was  the  com- 
mencement of  insolvent  proceedings  under  the  bank- 
rupt act.  In  this  case  the  fact  of  the  insolvency  is 
unquestioned,  and  a  like  notice  is  given  by  an  insolvent 
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proceeding  for  this  benefit  of  creditors.  Hence  it  seems 
the  defendant,  in  this  case,  is  within  any  of  the  rules 
cited.  Other  authorities  cited  by  appellant  are  not 
more  favorable  to  his  position. 

II.  Defendant  presented  a  counter-claim,  based  on 
an  open  account,  alleging  a  balance  due  of  $27.98,  as  to 
which  the  court  established  a  claim  against  the  estate 
of  Young  Bros,  for  twenty-seven  dollars,  based  on  the 
following  finding  of  facts :  ^^ Twelfth.  On  defendant's 
counter-claim,  the  court  finds  that  defendant  received 
orders  from  Young  Bros,  for  the  goods  mentioned  in  the 
account  under  dates  .September  5,  6,  8,  15  and  17,  1884; 
that  these  orders  were  treated  in  the  usual  way,  the 
usual  directions  given  for  shipping,  and  the  goods 
charged  on  the  books  to  Young  Bros. ;  that  both  of 
Young  Bros,  were  on  the  witness  stand,  and  neither  of 
them  denied  having  received  the  goods;  that,  the  balance 
of  defendant's  counter-claim  not  being  denied,  the 
defendant  should  recover  the  sum  of  three  hundred  and 
twenty-seven  and  ninety-eight  one-hundredths  dollars, 
less  the  sum  of  three  hundred  dollars  due  the  plaintiff 
for  commission  earned  by  Young  Bros,  under  the  con- 
tract of  1883,  declared  on  in  plaintiff's  petition."  It  is 
urged  that  the  proofs  are  not  sufficient  to  sustain  the 
finding.  The  argument  concedes  a  practical  dispute  in 
the  testimony,  and  the  finding  has  the  force  of  a  verdict 
by  the  jury.  The  evidence  is  such  that  we ,  cannot 
interfere. 

III.  It  is  next  said  that  it  was  error  to  enter  a  per- 
sonal judgment  against  the  assignee.    The  assignment 

is   in  these  words:     ''The  court  erred  in 

"  jodiment       i*enderin^  a  personal  judgment  against  the 

■»jKnee:        plaintiff  herein  for    the  balance  due  upon 

defendant's  counter-claim,  for  the  reason 
that  such  judgment  is  contrary  to  law  and  the  evidence. 
Said  defendant  was  entitled  only  to  the  establishment 
of  his  claim  as  a  creditor  of  said  estate."  The  assign- 
ment is  not  sustained  by  the  record.  The  judgment  of 
the  court  is  merely  the  establishment  of  a  claim  against 
the  estate.    It  is  not  a  personal  judgment.    It  would 
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only  be  subject  to  pro  rata  payment,  like  other  claims. 
Tbe  wording  of  the  judgment  is  ''that  such  be  and  is 
hereby  established  as  a  claim  against  the  estate  of 
Young  Bros.,  and  against  the  said  Rappleye  as  their 
assignee."  These  words  have  no  other  meaning  than 
the  establishment  of  the  claim.  It  would  appear  that 
appellant  has  based  this  assignment  rather  upon  state- 
ments in  the  abstract  with  reference  to  the  judgment 
than  upon  record  of  the  judgment  as  copied  in  the 
abstract.  Affirmed. 
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Neville  v.  The  Chicago  and  Northwestern  Rail- 
way Company. 


1. 


2. 


8. 


s. 


Ifegligence ;  PLEjLDiNa :  general  AVBRifBNTS :  specific  acts. 
Although  negligence  of  a  particular  kind  is  not  specially  alleged, 
it  may  still  be  a  ground  of  recovery,  if  it  is  fairly  covered  by  the 
averments  of  the  petition.    (See  opinion  for  illustration.) 

Bailroadfl :  injury  to  oar-coupler  :  NEOuaENT  ionoranob  of 
ENGINEER  AND  FIREMAN.  Since  it  may  have  been  negligence  in 
this  case  for  the  engineer  and  fireman  not  to  know  that  plaintiff  had 
gone  between  the  locomotive  and  an  attached  car  to  uncouple  the 
car,  the  court  properly  refused  an  instruction  which  ignored  that 
fact. 

Instruotions:  to  be  considered  together  :  burden  of  proof. 
An  instruction  in  this  case,  which  might  be  construed  as  wrong- 
fully placing  the  burden  of  proof  on  defendant,  is  no  cause  for  a 
reversal,  since  other  parte  of  the  charge  clearly  placed  the  burden 
on  plaintiff. 

: :   confoot.    An  instruction  to  find ,  for  plaintiff 


upon  finding  certain  enumerated  facts,  "but  which  ignores  a  fact 
necessary  to  be  found  in  order  to  justify  a  verdict  for  plaintiff,  is 
not  cured  by  another  instruction  from  which  the  jury  might  infer 
the  necessity  of  the  Ignored  fact;  nor  even  by  an  instruction  which 
makes  the  finding  of  that  fact  necessary;  for  then  the  instructions 
are  in  conflict,  and  it  cannot  be  known  which  one  the  jury  fol- 
lowed.   (See  opinion  for  illustration.) 


:  assumption  of  fact  in  dispxtts.   It  is  error  in  an  instruction 

to  assume  as  a  fact  a  material  matter  which  the  evidence  has  left 
in  doubt. 


I 
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Appeal  from   Jones    District    Court. — Hon.     J.    H. 

Preston,  Judge. 

Piled,  January  31,  1890. 

Action  to  recover  for  personal  injuries  alleged  to 
have  been  sustained  by  plaintiff  in  consequence  of 
negligence  and  wrongful  acts  on  the  part  of  defendant. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment 
for  plaintiff.    The  defendant  appeals. 

Hubbard  &  Dawley^  for  appellant 

Ezra  Keeler  and  J.  W.  Jamison\  for  appellee. 

EoBiNSON,  J. — On  the  first  day  of  February,  1888, 
plaintiff  was  an  employe  of  defendant;  and,  in  the 
discharge  of  his  duties,  was  required  to  assist  in  switch- 
ing cars  in  the  town  of  Strawberry  Hill.  On  the  day 
named  a  locomotive  engine  of  defendant,  in  charge  of 
an  engineer  and  fireman,  was  run  onto  a  sidetrack  of 
defendant  in  Strawberry  Hill,  for  the  purpose  of  remov- 
ing a  coal-car  therefrom,  and  placing  it  on  another  side- 
track, known  as  the  "Wood  track."  The  front  end  of 
the  engine  was  coupled  to  the  car  by  means  of  the 
pilot-bar,  and  was  then  run  backwards,  drawing  the 
car,  until  the  latter  was  clear  of  the  wood-track  switch. 
Plaintiff,  in  the  discharge  of  his  duty,  threw  the 
switch  so  as  to  open  the  wood  track;  and  the  engine, 
with  the  car  in  front,  was  then  moved  forward  onto  the 
wood  track.  That  extended  from  the  switch  eastward. 
The  engineer  was  in  his  proper  place,  on  the  south  side 
of  the  engine  cab,  while  the  fireman  was  on  the  north 
aide.  Plaintiff  stopped  a  few  feet  eastward  from  the 
fiwitch-block,  and,  as  the  car  passed  him,  stepped 
between  it  and  the  pilot  of  the  engine,  putting  his  left 
foot  on  the  north  rail,  and  attempted  to  make  an 
uncoupling.  His  first  attempt  failed,  and  he  then 
Dlaced  his  right  foot  a  few  inches  inside  the  north  rail, 
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while  he  was  facing  southward,  and  again  attempted, 
successfully,  to  remove  the  coupling-pin.  While  in  the 
position  last  named,  his  right  leg  was  struck  by  the 
pilot.  He  threw  himself,  or  was  thrown,  onto  the  pilot, 
to  which  he  clung,  with  his  right  foot  under  the  pilot, 
and  in  that  position  was  carried  some  distance  to  a  frog, 
where  his  foot  was  caught,  and  in  some  manner  he  was 
thrown  to  the  ground,  and  his  right  leg  was  crushed, 
rendering  amputation  necessary.  The  plaintiff  claims 
that  while  he  was  between  the  car  and  pilot  the  employes 
in  charge  of  the  engine,  without  any  signal  from  him, 
negligently  increased  the  speed  of  the  engine,  thereby 
causing  his  foot  to  be  caught,  and  that,  knowing  his  leg 
was  under  the  pilot,  and  knowing  the  danger  to  which 
he  was  subject,  in  time  to  have  stopped  the  engine 
before  the  injury  was  sustained,  they  negligently  per- 
mitted the  engine  to  run  forward  a  distance  of  fifty 
feet,  until  the  frog  was  reached,  and  the  leg  crushed. 
The  answer  of  defendant  is  a  general  denial. 

I.  The  evidence  shows  that  the  engineer  and  fire- 
man did  not  know  that  plaintiff  had  attempted  to  make 
,  ^,  the   uncoupling   until    his  leg   had    been 

"^^nwlSlyer.  ^^'^8^*5  ^^^  ^®  ^as  ou  the  pilot.  Defendant 
"eowoacts  complaius  of  the  refusal  of  the  court  to 
give,  at  its  request,  an  instruction  as 
follows:  "(5)  The  plaintiff  is  not  entitled  to  recover 
on  the  ground  that  the  fireman  failed  to  observe  that 
plaintiff  went  between  the  engine  and  car,  because  plain- 
tiff has  not  alleged  any  negligence  in  that  respect."  It 
is  true  the  specific  negligence  referred  to  in  the  instruc- 
tion is  not  pleaded,  in  terms,  in  the  petition.  But  it  is 
alleged  that  plaintiff  stepped  between  the  car  and  engine 
to  make  the  uncoupling  in  the  line  of  his  duty;  that,  with 
due  care  on  the  part  of  the  employes  having  charge  of 
the  engine,  it  could  have  been  done  with  ordinary 
safety;  that  it  was  the  duty  of  said  employes  to  be 
watchful  of  plaintiff  while  he  was  exposed  to  danger 
in  discharge  of  the  duty  aforesaid,  to  obey  promptly 
any  signal  or  direction  he  might  give  to  stop  the  en^^iiio, 
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and,  in  case  of  any  accident  to  plaintiff  while  so 
engaged,  to  stop  said  engine  as  soon  as  possible;  that 
when  his  leg  was  caught  he  gave  directions  to  stop  the 
engine,  but  they  were  unheeded,  and  the  engine  was 
not  stopped  until  too  late  to  prevent  the  injury.  We 
are  of  the  opinion  that  the  failure  of  the  fireman,  whose 
position  in  the  cab  at  the  time  placed  the  duty  upon 
him,  if  upon  any  one,  to  observe  that  plaintiff  went 
between  the  engine  and  car  to  make  the  uncoupling, 
was  negligence  within  the  allegations  of  the  petition,  and 
that  the  instruction  in  question  was  properly  refused. 

II.     Defendant    asked  the    following  instruction : 
*'(6)    If  it  does  not  appear,  upon  fair  consideration  of 
s  Ri«.BOAD8-    ^^®  testimony,  that  the  speed  of  the  train  - 
Iml^'^p^nj'^  ^^®  increased  by  giving  the  engine  further 
ranee  oP^n-  ®^^"^j   ^^  ^^^^  *^®  engineer  and  fireman 
fi-eman*^*     kuew  that  Neville  had  gone  between  the 
cars,  to  uncouple  them,  before  the  outcry 
was  made  by  Neville,  and  failed  to  stop  as  soon  there- 
after as  possible,  no  negligence  is  made  out  against  the 
defendant,  and  you  should  return  a  verdict  accordingly. '* 
The  instruction  is  erroneous,  in  that  it  ignores  the  fact 
that  the  failure  of  the  engineer  and  fireman  to  know 
that  plaintiff  had  gone  between  the  engine  and  car  may 
have  been  negligence,  and  was  properly  refused.     On 
the  same  subject  the  court  charged  the  jury  as  follows  : 
3  i,,gTRTTo-        **  (^)    •^''  ^^  *^®  other  hand,  you  find  from 
TOMWered^   the  evidence  that  plaintiff  was  negligent,  as 
bwSen^oi      explained  to  you,     *    *    *    and  that  such 
J*®***-  negligence   contributed  to  his  injury,  and 

that  said  engineer  and  fireman,  or  either  of  them,  did 
not  know  that  plaintiff  was  in  a  place,  of  peril,  nor  of 
snch  negligence  of  the  plaintiff,  and  by  the  exercise  of 
reasonable  and  ordinary  care  could  not  have  avoided  the 
injury  to  plaintiff,  then  you  will  find  for  the  defendant." 
Defendant  complains  of  this  instruction  that,  while  it 
may  have  been  designed  to.  embody  the  substance  of 
the  sixth  one  it  asked,  yet  that  it  was  erroneous  in  that 
it  placed  upon  defendant  the  burden  of  proving  that 
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the  men  on  the  engine  did  not  know  of  the  peril  of 
plaintiff,  instead  of  requiring  plaintiff  to  prove  that 
they  did  have  snch  knowledge.  The  language  of  the 
instruction  is  not  to  be  commended,  and,  if  not  modified 
or  explained,  might  have  been  prejudicial  to  defendant. 
The  jury  were  instructed  that  under  the  issues  of  the 
case  it  was  *' incumbent  upon  the  plaintiff  to  prove,  by 
a  preponderance  of  the  evidence,  not  only  that  he  has 
sustained  injury,  and  consequent  damage,  on  account 
of  the  negligence  of  defendant,  its  servants  or  employes, 
but  also  that  he  himself  was  not  guilty  of  any  fault  or 
negligence  which  contributed  to  any  injury  received  by 
him."  They  were  also  instructed  to  return  a  verdict 
for  defendant  unless  they  found  from  the  evidence, 
among  other  issues,  that  there  was  negligence  on  its 
part.  It  is  apparent,  from  the  charge  as  a  whole,  that 
the  jury  could  not  have  understood  that  the  burden  of 
proving  want  of  knowledge  was  on  defendant  in  the 
first  instance. 

III.    The  fifth  paragraph  of  the  charge  to  the  jury 
is  as  follows:     "(6)  By  the  allegations  of  the  petition, 

^ .      plaintiff   claims    that    defendant,    by    its 

conflict.  servants  and  employes,  was  guilty  of  negli- 
gence in  the  following  particulars  :  (1)  Increasing  the 
speed  of  the  engine  without  signal  or  order ;  (2)  disre- 
garding the  signal  or  order  of  plaintiff  to  stop ;  (3) 
failing  to  stop  after  knowing  the  peril  to  which  plaintiff 
was  exposed.  If  you  find  from  the  evidence  that  about 
February  1,  1888,  at  the  town  of  Strawberry  Hill,  the 
plaintiff  stepped  between  the  said  engine  and  coal-car, 
while  the  same  were  in  motion,  for  the  purpose  of 
uncoupling  the  same  ;  that  it  was  a  part  of  plaintiff's  ' 
duty  so  to  do ;  that  the  engineer  and  fireman  in  charge 
of  said  engine,  or  either  of  them,  knew  of  plaintiff's 
whereabouts  at  the  time  ;  that  the  speed  of  the  engine 
was  thus  increased  without  signal  or  order  from  plain- 
tiff ;  that  plaintiff's  foot  or  leg  was  struck  by  the  pilot 
of  said  engine,  and  forced  under  the  same ;  that,  while 
in  such  position,  plaintiff  called  loudly,  and  signaled 
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the  employes  of  defendant  in  charge  of  said  engine  to 
stop,  that  said  employes,  or  either  of  them,  knew  of 
plaintiff '  s  periloas  position,  and  heard  said  calls,  and 
failed  to  stop  said  engine,  by  reason  of  which  plaintiff 
received  the  injury  in  question, — then  you  would  be 
warranted  in  finding  that  defendant's  servants  and 
employes  were  negligent.  And  if  you  further  find  from 
the -evidence  that  defendant,«its  servants  and  employes, 
were  guilty  of  negligence  on  account  of  which  plaintiff 
sustained  injury,  and  that  plaintiff  was  himself  free 
from  any  fault  or  negligence  which  contributed  to  the 
injury  received  by  him,  then  you  will  find  for  the  plain- 
tiff. If,  on  the  other  hand,  you  do  not  find  from  the 
evidence  that  the  foregoing  matters  are  established,  then 
you  will  find  for  the  defendant."  Appellant  urges 
numerous  objections  against  this  instruction.  The  first 
is  that  in  view  of  the  fact  that  the  evidence  shows  that 
the  men  on  the  engine  knew  of  plaintiff's  position  on 
the  pilot  before  the  leg  was  in  fact  crashed,  and  failed 
to  stop  the  engine  in  time  to  prevent  it,  the  instruc- 
tions, in  effect,  charged  the  jury  to  find  for  the  plaintiff. 
The  portion  of  the  instruction  to  which  this  objection 
is  directed  is  as  follows :  "If  you  find  *  *  *  thg^t 
said  employes,  or  either  of  them,  knew  of  plaintiff's 
perilous  position,  and  heard  said  calls,  and  failed  to 
stop  said  engine,  by  reason  of  which  plaintiff  received 
the  injury  in  question,  then  you  would  be  warranted  in 
finding  that  defendant's  servants  and  employes  were 
negligent."  It  is  claimed  that  the  words  '*  to  use  ordi- 
nary care"  should  have  been  inserted  after  the  word 
*' failed."  We  think  the  instruction  is  vulnerable  to 
the  objection  made.  Appellant  claims,  and  there  was 
evidence  tending  to  show,  that  as  soon  as  plaintiff's 
position  on  the  pilot  was  known  the  men  on  the  engine 
instantly  used  every  available  means  for  stopping  the 
engine.  If  they  had  not  been  previously  negligent, 
their  efforts  to  stop  the  engine,  if  they  were  as  claimed 
by  defendant,  would  have  released  it  from  liability; 
but  the  instruction  ignored  that  fact.     It  is  said  that 
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the  error  was  cured  by  the  eighth  paragraph  of  the 
charge.  That  is  as  follows :  "(8)  If,  under  all  the  evi- 
dence and  the  foregoing  instructions,  you  find  that  the 
plaintiff  was  negligent,  still  the  defendant  cannot 
escape  liability  if  the  act  which  caused  the  injury  was 
done  by  defendant' s  servants  and  employes  in  charge  of 
said  engine  after  they,  or  either  of  them,  discovered 
plaintiff's  negligence,  if  you  find  from  the  evidence  that 
defendant's  said  servants  and  employes  could  have 
avoided  the  injury,  in  the  exercise  of  ordinary  and 
reasonable  care.''  If  all  that  is  claimed  for  this  para- 
graph of  appellee  be  true,  the  two  paragraphs  would  be 
conflicting,  and  it  would  be  uncertain  which  one  the 
jury  followed.  But  the  eighth  paragraph  does  not  state 
that  ordinary  and  reasonable  care  would  release  defend- 
ant from  liability.  It  refers  to  an  act,  and  not  to  an 
omission,  which  caused  the  injury,  and,  under  the 
issues  and  evidence,  may  have  been  understood  to  refer  * 
to  the  alleged  increasing  of  the  speed  of  the  engine 
after  plaintiff  attempted  to  make  the  uncoupling.  If  it 
be  conceded  that  the  eighth  paragraph  instructs  as 
claimed  by  appellee,  yet  it  is  apparent  that  it  does  so 
indirectly,  and  that  the  meaning  claimed,  so  far  as  it 
applies  to  the  point  under  consideration,  i3  deducible 
by  inference  only.  An  inference  of  that  kind  will 
hardly  overcome  a  positive  averment  in  conflict  with  it. 
IV.  A  further  objection,  made  to  the  fifth  para- 
graph of  the  charge,  is  that  it  assumes  that  the  speed 

of  the  engine  was  increased  after  plaintiff 
■  timl'oflSSFn  attempted  to  make  the  uncoupling.     That 

seems  to  be  the  case.  The  language  is :  "If 
you  find  from  the  evidence  *  *  *  that  the  engineer 
and  fireman  in  charge  of  said  engine,  or  either  of  them, 
knew  of  plaintiff's  whereabouts  at  the  time  that  the 
speed  of  the  engine  was"  thus  increased,  etc.  The 
question  of  the  alleged  increase  of  speed  was  important. 
The  evidence  of  plaintiff  shows  that  he  placed  his  right 
foot  a  few  inches  inside  the  north  rail,  while  facing 
south,  and  stood  without  moving  it-;  that  he  attempted 
to  pull  the  coupling  pin  with  his  right  hand;  without 
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taking  hold  of  anything  with  bis  left ;  and  that  while 
BO  standing:  he  was  struck  by  the  pilot,  Other  evidence 
tends  to  show  that  the  engine  was  then  moving  at  the 
rate  of  three  or  four  miles  an  hour,  and  that  plain tilBP's 
right  foot  could  not  have  been  placed  more  than  three 
feet  in  advance  of  that  part  of  the  pilot  by  which  he  was 
struck,  or,  in  other  words,  that  the  pilot  would  have 
been  in  contact  with  his  leg  in  from  one  to  one  and  one- 
half  seconds  after  he  stepped  inside  the  rails.  Plaintiff 
claims  t^at  the  engine  was  barely  moving  when  he 
stepped  inside  the  rail ;  and  it  is  apparent  that,  unless 
that  was  the  fact,  the  jury  may  well  have  found  that 
plaintiff  was  guilty  of  contributory  negligence.  Hence 
the  disputed  question  in  regard  to  the  increase  of  speed 
after  plaintiff  stepped  in  front  of  the  pilot  was  a  vital 
one.  In  our  opinion,  the  fifth  paragraph  of  the  charge 
was  erroneous,  and  should  not  have  been  given. 

V.  Appellant  discusses  objections  to  other  portions 
of  the  charge,  and  complains  of  the  refusal  of  the  court 
to  give  certain  instructions  asked.  What  we  have  said 
disposes  of  some  of  the  questions  thus  raised,  and  others 
are  not  likely  to  arise  on  another  trial.  Some  of  the 
instructions  refused  were  more  in  the  nature  of  argu- 
ments than  of  instructions,  and  were  properly  refused 
for  that  reason.  Others  assumed  to  be  true  matters 
about  which  there  was  a  conflict  of  evidence.  But  we 
do  not  deem  it  necessary  to  consider  at  length  other 
questions  raised  in  this  court,  for  reasons  stated.  For 
the  errors  pointed  out,  the  judgment  of  the  district 
court  is  Reversed. 


(79    239 
too    488 

The  St.  Louis  Refrigerator  and  Wooden  Gutter    79   239 
Company  v.  The  Vinton  Washing-Machine  *^   ^" 

Company. 

1*    Evidence:  parol  to  explain  writing:  sale:  agency.    Plain-  ' 

tiff's  agent  orally  offered  to  sell  defendant  ten  carloads  of  '^  Star 
Poplar"  .lumber  at  a  certain  price.  He  knew  the  purpose  for 
which  defendant  wanted  the  lumber,  and  was  informed  that 
nothing  but  dry  lumber  would  answer,  and  he  represented  that 
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the  grade  known  as  '*  Star  Poplar  "  would  meet  the  requirement 
"  Star  Poplar,*'  (lowerer,  was  a  grade  that  misht  be  either  green 
or  dry.  Afterwards,  defendant  wrote  to  plaintiff,  stating  the 
offer  of  the  agent  to  furnish  "  Star  Poplar,"  and  accepting  the 
offer,  but  saying  nothing  about  the  lumber  being  dry, — supposing, 
from  the  agent's  statement,  that  that  *grade  was  always  dry. 
After  some  hesitation  plaintiff  agreed  by  letter  to  furnish  the 
lumber  at  the  price  named  by  the  agent.  Some  of  the  lumber 
shipped  was  not  dry,  and  defendant  refused  to  receive  any  more 
of  it.  In  an  action  for  the  price,  hdd  that,  while  the  contract,  as 
evidenced  by  the  letters,  was  for  "  Star  Poplar,'*  which  might  be 
either  green  or  dry,  plaintiff  was  bound  by  the  agent's  representa- 
tions that  it  was  dry;  and  evidence  of  what  the  agent  said  was 
competent  to  show  the  kind  of  lumber  which  defendant  had  con- 
tracted for.    (See  opinion  for  citations.) 

2.  The  Same :  estoppel.  In  such  case,  defendant  was  not  estopped 
to  deny  that  its  letter  expressed  the  whole  contract  as  to  the  char- 
acter of  the  lumber,  though  it  omitted  to  say  that  it  was  to  be  dry; 
because  plaintiff,  by  its  authorized  agent,  had  given  defendant  to 
understand  that  the  expression  "  Star  Poplar  **  always  meant  dry 
lumber. 

Appeal  from  Benton  District  Court.  —  Hon.   L.  G. 

KiNNE,  Judge. 

Filed,  January  31,  1890. 

Action  to  recover  a  balance  alleged  to  be  due  for 
lumber  sold  and  delivered.  Defendant  pleaded  a 
counter-claim.  There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  for  defendant.     The  plaintiff  appeals. 

Oilchrist  &  Whipple^  for  appellant. 

O.  W.  Burnham^  for  appellee. 

RoBiNspN,  J.— The  plaintiff  sold  and  delivered  to 
defendant  six  carloads  of  lumber,  and  seeks  to  recover 
a  balance  alleged  to  be  due  thereon  of  $259.73. 
Defendant  admits  having  received  the  lumber,  but 
alleges  that  a  part  of  it  was  not  of  the  kind  and  quality 
agreed  upon  and  ordered,  and  claims  damage  for  the 
alleged  breach  of  contract.     The  verdict  and  judgment 
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in  favor  of  defendant  we^^  for  eighteen  dollars,  besides 
costs. 

I.  Appellee  claims  that  a  part  of  the  agreement 
for  the  purchase  of  the  lumber  in,  controversy  was 
1.  Eyromici:  Verbal,  and  that  it  was  made  with  an  agent 
pfata  ^tiDg:  ^^  plaintiff,  named  Cordry.  Appellant  oon- 
saie:  agency,  teuds  that  the  agreement  was  wholly  in 
writing,  in  the  form  of  correspondence  between  the 
parties,  carried  on  after  the  alleged  agreement  with 
Cordry  was  made,  and  that  the  court  erred  in  permit- 
ting appellee  to  prove  the  Cordry  agreement.  That 
was  made  in  October,  1885.  At  that  time  defendant 
was  engaged  at  Vinton  in  the  business  of  manufacturing 
washing-machines^  and  required  dry  poplar  lumber  of  a 
particular  description  for  that  purpose.  Cordry  repre- 
sented to  it,  in  substance  and  effect,  that  the  kind  of 
lumber  it  desired  was  known  as  ''Star  Poplar;^'  that 
one-half  of  it  was  sixteen  inches  or  more  in  width,  and 
suflBciently  good  to  furnish  sides  for  the  washing- 
machines;  that  the  remainder  of  it  was  common,  narrow 
lumber;  that  all  of  it  should  be  ''bone dry"  when  it 
was  received  by  defendant;  that  it  would  be  far  superior 
fo  a  pile  at  the  factory  door  to  which  his  attention  Was 
called,  and  that  plaintiff  did  not  manufacture  so  poor  a 
grade  as  that.  He  was  informed  that  defendant  could 
not  use  any  lumber  which  was  not  dry.  It  is  shown 
that  at  that  time  there  was  a  grade  of  lumber  known  in 
trade  at  St.  Louis  and  in  the  South  as  "  Star  Poplar," 
and  the  evidence  tends  to  show  that  the  lumber  shipped 
by  plaintiff  to  defendant  to  fill  the  agreement  in  con- 
troversy was.  of  that  kind,  but  defendant  had  no 
knowledge  of  what  was  required  to  constitute  that 
grade,  excepting  that  derived  from  Cordry. 

On  the  twenty-second  day  of  October,  1885,  defendant 
wrote  to  plaintiff  as  follows :  "Your  agent  called  on  us 
yesterday  to  further  furnish  us  with  lumber  designated 
as  "  Star  Poplar,"  and  proposed  to  sell  us  ten  carloads 
at  $18.50  per  thousand,  two  per  cent,  off,  delivered  at  St. 
Louis,  and  to  be  ordered  by  us  in  single  carload  lots  at 
Vol.  79—16 
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inch  time  as  we  may  order;  the  entire  shipment  to  be 
made  in  six  months  from  date.  Half  of  said  lumber  to 
be  sixteen  inches  wide  and  upwards,  and  balance  from 
seven  to  twelve  inches  and  upwards;  to  be  dressed  on 
both  sides,  seven-eighths  inch  in  thickness.  This  propo- 
sition was  left  by  your  agent  for  us  to  consider,  which 
we  hereby  accept,  expecting  the  shipment  from  West 
St.  Louis.  *  *  *"  The  plaintiff  at  first  refused  to 
recognize  the  agreement  on  the  ground  that  the  price 
should  be  twenty  dollars  per  thousand,  but  November 
2,  1885,  it  wrote  to  defendant  as  follows:  "«  *  * 
Our  Mr.  Cordry  says  that  he  said  'he  would  submit  the 
offer  at  the  price  you  mention,  but  did  not  take  any 
order,  or  state  the  order  would  be  accepted  at  that 
price.  But  your  letter  seems  to  be  very  positive,  and 
we  know  our  Mr.  Cordry  to  be  careless,  and  we  will 
ship  you  a  car  this  week.  *  *  *''  The  evidence 
tends  to  show  that  the  first  two  carloads  received  by 
defendant  were  reasonably  satisfactory;  that  the  next 
four  carloads  were  not  so  good  as  the  lumber  of  Star 
Poplar  grade  was  represented  to  be  by  Cordry,  in  that 
the  proportion  of  wide  lumber  was  less,  and  it  was  so 
wet  as  not  to  be  in  condition  for  use.  The  agreement 
for  the  remaining  four  carloads  was  then  canceled. 
Appellant  contends  that  whatever  agreement  the  parties 
had  prior  to  the  letter  of  October  22,  1885,  and  the 
acceptance  of  its  terms,  it  was  in  law  merged  in  the 
written  contract  as  expressed  in  the  correspondence,  and 
that  the  court  erred  in  permitting  the  representations 
of  Cordry  to  be  treated  as  a  part  of  the  contract.  It 
may  be  that  in.  recognizing  the  contract  and  shipping 
the  lumber  the  plaintiff  had  no  actual  knowledge  of 
what  Cordry  had  said,  excepting  of  that  part  disclosed 
by  defendant  s  letter.  But  Cordry' s  authority  to  bind 
the  plaintiff  cannot  be  questioned.  The  evidence  shows 
that  lumber  of  the  grade  in  question  may  b^  either 
green  or  dry;  that  lumber  is  sometimes  graded  when 
green,  and  becomes  Star  Poplar  when  graded;  that 
plaintiff  had  lumber  of  that  grade  in  its  yards  when  the 
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agreement  was  made,  which  was  from  two  to  twelve 
months  old,  of  which  some  was  green  or  wet,  and  some 
was  dry.  Plaintiff  was  chargeable  with  Cordry's 
kno^^ledge  of  his  representations,  and  his  knowledge 
of  the  use  for  which  the  lumber  was  ordered  by 
defendant.  It  appears  that,  although  Star  Poplar 
grade  included  both  wet  and  dry  lumber,  it  was  not 
necessarily  mixed.  The  letter  of  defendant  ordered 
Star  Poplar  lumber,  and  we  think  it  did  not  contradict 
the  terms  of  the  writing  to  show  what  Cordry  had 
represented  and  agreed  in  regard  to  the  kind  of  lumber 
in  the  grade  ordered  which  should  be  sent.  But  for  his 
participation  in  the  making  of  the  contract,  plaintiff 
could  have  discharged  its  obligation  by  sending  either 
wet  or  dry  lumber  of  the  grade  named.  But  the  con- 
tract was  substantially  made  by  Cordry,  and  ratified  by 
plaintiff.  It  is,  therefore,  bound  by  all  the  provisions 
of  the  agreement,  whether  actually  known  to  it  or  not. 
Farrar  ii>.  Peterson^  62  Iowa,  420;  Eadie  v.  Ashbaugh^ 
44  Iowa,  620.  The  quality  of  lumber  required  by 
defendant  was  fully  understood  by  Cordry.  It  was 
known  to  him,  and  constructively  by  plaintiff,  that 
defendant  could  not  use  wet  lumber.  It  is  clear  that 
defendant  did  not  intend  to  contract  for  that  kindiof 
lumber,  and  plaintiff  knew  it.  Therefore,  to  construe 
the  agreement,  as  appellant  contends  it  should  be  con- 
strued, would  enable  plaintiff  to  perpetrate  a  fraud 
upon  defendant.  The  language  of  the  correspondence 
is  not  such  as  to  require  that  construction;  hence  it 
should  be  so  construed  as  to  carry  into  effect  the  real 
agreement  and  intent  of  the  parties.  See  Thompson  v. 
Locke^  66  Iowa,  432;  Pilmer  "v,  BanJc^  16  Iowa,  322; 
Merriam  v.  United  States,  107  U.  S.  437,  2  Sup.  Ct. 
Kep.  636;  Dayton  v.  Hooglund,  39  Ohio  St.  680. 

II.     It  is  claimed  that  defendant  is  estopped  from 
asserting  that  the  letter  of  October  22,  1886,  did  not 

2.  TH«iame:    '  '"^^^  exhibit  the  terms  of  the  agreement 

•  estoppeL  '       ^\x\i  Cordry,  for  that  plaintiff  believed  it 

to  contain  a  full  statement  of  the  terms  proposed  by  its 
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agent,  and  acted  upon  that  sapposition  in  ratifying  the 
agreement  and  shipping  the  lumber.  JBat  that  theory 
ignores  the  fact,  as  claimed  by  defendant  and  proven, 
that  Cordry  was  fully  authorized  to  contract  for  plain- 
tiff, and  that  he  submitted  a  propol^ition  to  be  presented 
to  the  board  of  directors  of  defendant,  which  was 
acted  upon  and  accepted  by  that  board,  and  that  the 
letter  in  question  was  a  notitication  to  plaintiff  that  its 
offer  had  been  accepted.  Defendant  had  no  reason  to 
state  in  that  letter  that  the  lumber  must  be  dry,  for  the 
reason  that  Cordry  had  represented  that  it  would  be 
dry,  over  a  year  old,  and  knew  that  defendant  could 
not  use  it  while  green,  while  it  does  not  appear  that 
defendant  then  knew  that  the  grade  named  ever 
included  green  lumber.  The  first  two  carloads  corre- 
sponded with  the  representations  of  Cordry.  Before  the 
first'  car  was  shipped  under  the  agreement  in  contro- 
versy, defendant  wrote  to  plaintiff  that  it  expected  the 
car  it  was  to  ship  that  week  would  '*  prove,  as  Mr. 
Cordry  stated,  a  higher  grade'*  than  they  had  thereto- 
fore had;  thereby  informing  plaintiff  that  representations 
as  to  the  quality  of  the  lumber,  other  than  the  naming 
of  its  grade,  had  been  made  by  Cordry.  When  the 
third  carload  was  received  by  defendant  it  at  once 
notified  plaintiff  that  it  was  not  satisfactory,  and  that 
it  was  to  have  dry,  seasoned  lumber,  and  hoped  it  would 
be  able  to  ship  perfectly  dry  lumber  at  once.  Defend- 
ant complained  of  each  of  the  carloads  subsequently 
sent,  reiterating  its  claim  that  the  lumber  was  to  be 
*'bone  dry,"  and  when  the  sixth  one  came  to  hand 
refused  to  take  any  more  of  the  kind  sent.  Under 
these  circumstances,  we  are  of  the  opinion  that  an 
estoppel  was  not  shown.  The  letter  of  October  22, 
1885,  embodies  the  agreement  of  the  parties,  excepting 
the  definition  of  the  terms  used  therein  to  designate 
the  lumber  sold,  and  plaintiff  was  chargeable  with 
knowledge  of  the  kind  which  defendant  had  a  right  to 
demand. 

III.     Objections  are  made  to  portions  of  the  charge 
to  the  jury.    It  might  have  been  made  more  explicit  in 
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some  respects,  and  in  one  or  two  matters  of  minor  import- 
ance it  may  not  have  been  quite  accurate,  but,  taken  as  a 
whole,  we  think  it  instructed  the  jury  as  to  their  duties 
quite  fully  and  fairly,  and  that  plaintiff  could  not  have 
been  prejudiced  by  anything  of  which  it  complains. 

IV.  It  is  claimed  that  the  verdict  was  excessive. 
There  was  evidence  to  sustain  a  verdict  for  about  the 
amount  found  by  the  jury.  If  it  is  too  large,  the  excess 
is  merely  nominal,  and  we  should  not  be  justified  in 
disturbing  the  judgment  on  that  ground. 

Affirmed. 


The  State  Insuranctb  Company  v.  Jamison. 
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Fire  Insurance :  failure  of  aqent  to  report  risk  :  damages  : 
proximate  cause:  evidence.  Defendant  was  plaintiff's  agent, 
authorized  to  issue  policies,  but  charged  with  the  duty  of  promptly 
reporting  risks  taken.  Defendant  issued  a  policy,  but  neglected  to 
report  the  same  to  plaintiff,  as  was  his  duty,  and  plaintiff  did  not 
know  of  the  risk  until  after  the  insured  property  had  been  con- 
sumed by  fire.  Plaintiff  paid  the  loss,  as  it  was  legally  bound  to 
do,  and  in  this  action  it  seeks  to  recover ,the  amount  of  defendant 
on  the  ground  of  his  negligence.  Held  that  it  was  competent  for 
plaintiff  to  introduce  evidence  tending  to  show  that  if  defendant 
had  duly  notified  it  of  the  risk  it  would  have  cancelled  the  policy 
before  the  fire,  as  it  had  the  right  to  do,  and  thus  avoided  the  loss; 
because,  if  it  could  establish  that  fact,  it  would  appear  that  defend- 
ant's negligence  was  the  proximate  cause  of  plaintiff 's  damage, 
and  defendant  would  be  liable  therefor.  (See  opinion  for  cita- 
tions.) 

Appeal  from  Wayne  District  Court. — Hon.  John  W. 

Hauvey,  Judge. 

Filed,  February  1,  1890. 

The  defendant,  John  Jamison,  ^was,  in  1884,  the 
recording  agent  of  the  plaintiff  at  Seymour,  Iowa,  hav- 
ing authority  to  issue  policies.  It  was  his  duty,  and  he 
was  instructed,  to  make  to  the  company  a  daily  report 
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of  all  the  policies  issued  by  him,  giving  a  full  and  com- 
plete description  of  the  policy,  as  well  as  the  property 
insured.  On  the  second  day  of  August,  1884,  Jamison 
issued  a  policy  of  insurance  on  behalf  of  the  plaintiff 
company  to  the  Independent  Order  of  Odd-Fellows, 
insuring  a  frame  hall  and  furniture,  in  the  aggregate 
fourteen  hundred  dollars.  He  made  no  report  of  this 
policy  until  after  the  property  insured  by  it  was  burned, 
on  the  ninth  day  of  August,  1884.  The  company  paid 
the  loss  in  full,  and  brings  this  suit  to  recover  the 
amount  paid  to  the  insured,  on  the  ground  that  the 
defendant  negligently  failed  to  i)erform  his  duty,  and 
thus  prevented  the  company  from  exercising  its  right  to 
cancel  the  risk.  Upon  the  trial  the  court,  at  the  close 
of  plaintiff 's  testimony,  directed  the  jury  to  find  for  the 
defendant,  and  gave  judgment  for  the  defendant,  from 
which  the  plaintiff  appeals. 

Cuimains  &  Wright^  for  appellant. 

Freeland  &  Miles  and  W.  F.  Vermilion^  for 
appellee. 

Granger,  J. — The  specific  errors  assigned  and 
argued  have  reference  to  the  action  of  the  court  in 
excluding  evidence.  The  ground  upon  which  the  court 
instructed  the  jury  to  return  a  verdict  for  the  defendant 
does  not  appear,  as  the  defendant's  motion  for  that  pur- 
pose is  not  in  the  record.  However,  from  the  argument 
of  counsel  we  infer  that  the  ground  of  the  ruling  was 
that  the  damage  sought  to  be  recovered  was  not  the 
proximate  result  of  the  wrongs  complained  of,  or,  in 
other  words,  that  the  loss  did  not  result  from  the  failure 
to  report  the  policy.  To  a  proper  understanding  of  the 
court's  rulings  upon  the  testimony  offered,  a  few  facts 
should  be  well  in  mind :  (1)  That  the  insurance  com- 
pany had  paid  the  policy  issued  by  its  agent,  the 
defendant ;  (2)  that  the  loss  occurred  after  the  policy 
issued,  and  before  the  agent  notified  the  company  of  its 
issuance;  (3)  that  it  was  the  duty  of  the  defendant  to 
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give  such  notice  on  the  day  a  policy  issued,  in  order 
that  the  company  might  avoid  the  policy  if  it  so  elected. 
(4)  that  the  company  was,  in  any  event,  liable  on  the 
policy  until  it  was  canceled. 

A  fact  which  the  plaintiff  sought  on  the  trial  to 
establish  was  that,  if  the  notice  had  been  given  by  the 
agent  (defendant)  of  the  issuance  of  the  policy,  it  would 
have  been  annulled,  and  the  company's  liability  avoided. 
As  we  understand,  the  court  excluded  all  testimony 
tending  to  establish  this  fact,  and  the  principal  inquiry 
on  this  appeal  is,  should  the  evidence  have  been  admit- 
ted 1  Or,  in  other  words,  is  the  fact  sought  to  be  estab- 
lished a  material  one  in  the  case  ?  By  the  terms  of  the 
policy  the  company  had  the  right  to  cancel  it  when 
reported  by  their  agent.  If  the  policy  had  been  reported 
and  canceled  before  the  fire,  the  loss  of  the  company 
would  certainly  have  been  avoided.  The  company,  in 
making  its  contract  with  the  agent,  whereby  he  could 
issue  policies,  had  taken  the  precaution  to  direct  that 
the  company  should  be  notified  on  the  day  a  policy 
issued,  that  it  might  determine  the  character  of  the  risk, 
and  continue  or  cancel  it,  as  it  thought  advisable.  S^nch 
a  direction  is  certainly  judicious,  and  in  the  interest  of 
safe  business  management.  Keeping  in  view  the  fact 
that  the  object  of  the  prompt  reporting  of  policies  issued 
was  to  enable  the  company,  and  not  the  agent  issuing 
the  policy,  to  judge  of  the  character  of  the  risk,  we 
think  we  may  satisfactorily  determine  this  question. 

Appellee,  in  argument,  says:  "Was  plaintiff's 
loss  the  direct  or  natural  result  of  defendant's  failure  to 
report,  or  was  the  defendant's  failure  to  report  to  plain- 
tiff the  proximate  cause  of  plaintiff 's  loss  ?"  Appellee 
answers  in  the  negative.  But  let  us  consider  the  question. 
We  think  appellee  submits. his  query  with  reference  to 
the  loss  of  plaintiff,  but  in  his  reasoning  and  conclusion 
he  has  in  view  the  loss  of  the  assured.  He  says :  "The 
fire  was  the  cause  of  plaintiff 's  loss,  and  surely  defend- 
ant 's  neglect  to  report  in  no  way  caused  the  fire."  That 
is  true;  but  the  real  question  is,  did  defendant's  neglect 
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to  report  cause  plaintiflf  to  pay  for  the  loss  by  fire  ?  The 
fire  would  have  occurred  without  any  reference  to  the 
policy  or  the  report,  and  the  loss  would  have  been  paid. 
But  the  loss  to  the  plaintiff  depended  entirely  on  the 
existence  of  the  policy.  The  policy  was  in  existence 
when  the  loss  occurred,  and  the  plaintiff  was  made  liable 
for  its  payment.  Now,  was  it  in  existence  in  conse- 
quence of  the  wrongful  act  of  the  defendant  ?  Admit- 
ting it,  and  it  must  be  conceded  that  such  wrongful  act 
or  neglect  caused  the  loss  to  the  plaintiff;  and  we  think 
it  must  be  conceded  that  it  was  a  direct  result  of  the 
wrongful  act.  Admit  for  the  argument  that  the  policy 
would  have  been  canceled  if  the  report  had  been  daly 
made.  It  is  exactly  equivalent  to  admitting  that  the 
policy  at  the  time  of  the  fire  would  not  have  been  in 
existence,  and  hence  no  liability  of  the  plaintiff. 

Appellee  refers  to  the  case  of  Kimhall  zj.  Connolly^ 
2  Abb.  Dec.  604,  but  the  holding  there  is  upon  facts 
very  dissimilar.  In  brief,  the  point  in  that  case  is  that 
a  party  desiring  to  obtain  a  loan  applied  to  the  clerk  to 
have  the  records  searched  as  to  the  title  of  the  land  to 
be  offered  as  security.  The  law  of  New  York  made  it 
the  duty  of  the  clerk  to  have  '^searchers"  in  his  office 
for  that  purpose,  and  made  it  the  duty  of  the  clerk  to 
certify  to  the  correctness  of  the  return,  and  also  made 
him  liable  for  errors,  etc.  In  that  case  the  return  omit- 
ted a  certain  judgment,  but  upon  the  title  as  returned 
by  the  clerk  the  loan  was  obtained.  The  premises  were 
afterwards  sold  by  virtue  of  the  omitted  judgment,  and 
the  executor  of  the  party  who  had  procured  the  search 
and  return  paid  quite  a  large  amount  to  secure  a  recon- 
vej'^ance  of  the  land.  The  suit  was  for  damage  against 
the  clerk  for  error  in  the  return  as  to  title.  The 
court  held  that  there  could  be  no  recovery,  but  based  its 
holding  on  the  fact  that  Mrs.  Le  Roy,  who  procured  the 
return,  "bought  no  property,  and  parted  with  nothing 
of  value  by  reason  of  the  erroneous  return."  The  case 
practically  holds  that  the  return  was  obtained  to  secure 
the  loan,  and  that  it  was  secured;  that  the  loan  company 


JANUARY  TERM,  1890. 


249 


The  State  Ins.  Co.  v.  Jamison. 


might  have  been  subjected  to  loss  by  the  security  being 
insufficient  because  of  the  li^n  not  reported.  The  court 
says  it  was  no  injury  to  Mrs.  Le  Roy  to  have  the  money 
paid  to  her,  instead  of  being  paid  by  the  loan  company 
in  satisfaction  of  the  judgment.  Appellee  quotes  the 
following  language  from  the  opinion  in  the  case,  and 
seems  to  rely  upon  it:  * 'However  probable  it  may  be 
that  the  judgment  would  have  been  paid  off  by  the 
insurance  company  out  of  the  proceeds  of  the  loan,  if  it 
had  been  returned  upon  the  search,  it  is  impossible  to 
declare  at  this  time  that  it  would  have  certainly  been  so 
applied.  Her  object  in  causing  the  search  to  be  made 
was  not  defeated  by  the  omission  to  return  the  judg- 
ment. She  did  not  seek  information  about  her  title  for 
any  purpose  but  that  of  obtaining  the  loan.  It  is  no 
ground  of  complaint  that  she  was  not  awakened  by  the 
return  to  take  action  for  the  removal  of  this  judgment. 
The  knowledge  which  she  would  have  derived  from  the 
return  of  it  would  have  been  merely  incidental;  and  it  is 
uncertain  whether  the  return  or  the  knowledge  thereby 
acquired  would  have  been  applied  by  Mrs.  Le  Roy  to 
any  purpose  whatever.  No  one  can  say  what  actually 
would  have  been  done  under  a  different  state  of  facts 
from  those  which  actually  occurred.  It  is  no  answer  to 
say  that  she  could,  or  that  she  might,  have  paid  the 
judgment,  or  prevented  a  sale.  It  does  not  make  it  cer- 
tain that  it  would  have  been  done.  The  payment  was 
not  a  necessary  consequence  of  a  correct  return  by  the 
clerk,  and  without  such  a  direct  and  necessary  result  to 
flow  from  this  act  or  omission  the  defendant  cannot  be 
made  chargeable  with  damages." 

As  we  understand,  this  citation  by  appellee  is  to 
show  that  the  fact  that  the  policy  would  have  been 
canceled  if  it  had  been  reported  cannot  be  established ; 
that  it  is  not  susceptible  of  proof.  It  seems  to  us  that 
the  citation  from  the  opinion  is  rather  against  than  in 
support  of  such  a  rule.  The  entire  reasoning  of  the 
case  is  that  Mrs.  Le  Roy  was  not  seeking  the  return  for 
information  that  she  might  know  of  incumbrances  and 
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pay  them  off,  but  to  show  a  title  on  which  to  obtain  a 
loan,  and  that  with  the  title  as  it  was  returned, she 
obtained  the  money,  which  would  otherwise  have  gone 
to  pay  the  judgment.  There  does  not  appear  to  have 
been  an  attempt  to  prove  that  she  herself  would  have 
paid  off  the  judgment  had  she  known  it  after  the  loan 
was  obtained.  Jt  is  in  view  of  such  facts  that  the  court, 
in  the  opinion,  says :  "  It  is  uncertain  whether  the 
return,  or  the  knowledge  thereby  acquired,  would  have 
been  applied  by  Mrs.  Le  Roy  to  any  purpose  whatever. 
*  *  *  It  is  no  answer  to  say  that  she  could,  or  that 
she  might,  have  paid  the  judgment,  or  prevented  a  sale. 
It  does  not  make  it  certain  that  it  would  have  been 
done." 

There  is  no  purpose  in  this  case  to  show  that  the 
policy  could  or  might  have  been  canceled,  but  the 
attempt  was  to  prove  that  it  would  have  been  done. 
,  There  is  nothing  in  the  New  York  case  to  show,  or 
from  which  it  could  be  inferred,  that  if  the  return  had 
been  obtained  to  guide  her  in  the  discharge  of  liens 
against  the  land,  and  the  error  had  occurred  by  which 
she  suffered  damage,  she  might  not  have  shown  that 
if  the  judgment  had  been  returned  she  would  have  paid 
it  off,  and  avoided  the  damage.  The  case  of  Smith  v. 
Telegraph  Co.^  7  Ky.  Law.  Rep.  22,  is  cited  by  appellee. 
The  case  is  this :  A  broker  had  purchased  stocks  for 
the  plaintiff,  and  attempted  to  inform  him  of  the  pur- 
chase by  telegram.  The  telegraph  company  negligently 
failed  to  deliver  the  message.  The  market  declined, 
margins  were  not  put  up,  and  the  broker,  not  hearing 
from  his  principal,  sold  the  stocks  at  a  loss,  to  recover 
which  the  suit  was  brought.  The  court  held  there 
could  be  a  recovery  of  no  more  than  nominal  damages, 
because  the  damages  claimed  were  uncertain,  remote 
and  speculative.  It  must  be  conceded  that  the  rule  in 
that  case  is  closely  drawn  upon  the  facts  stated,  and 
the  conclusion  seems  to  be  based  on  the  theory  that  the 
damages  sought  '*  could  not  in  the  ordinary  course  of 
events  have  been  expected  to  arise  from"  the  cause  of 
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action.  That  cannot  be  said  of  the  case'  at  bar.  The 
defendant  was  engaged  in  the  business  of  insurance. 
It  must  have  occurred  to  him  that  a  principal  object  of 
an  early  report  of  policies  issued  was  for  the  company 
to  determine  if  it  would  carry  the  risk,  and  the  pay- 
ment of  any  loss  that  might  occur  under  the  terms  of 
the  policy  is  just  the  damage  that  reasonably  might 
have  been  anticipated.  The  citations  from  Sutherland 
on  Damages  are  in  harmony  with  the  rule  we  here 
announced.  There  is  no  conflict  as  to  the  rule  of  law,  if 
the  facts  are  properly  understood. 

A  question  in  the  case  is,  how  can  it  be  established 
that  the  company  would  have  canceled  the  policy  if  it 
had  been  duly  reported?  Of  course,  the  fact,  under 
the  testimony,  must  be  determined  by  the  jury.  But 
suppose  it  should  appear  in  testimony  that  the  com- 
pany had  an  invariable  business  rule  that  it  would 
carry  only  a  certain -number  of  risks  in  a  single  block 
or  row  of  buildings,  and  that  in  many  and  all  cases 
where  a  risk  in  excess  of  the  number  had  been  reported 
it  had  been  canceled,  and  that  this  case  came  clearly 
within  such  a  rule :  and  let  it  be  added  that  this  was  an 
extra  hazardous  risk;  that  it  was  such  a  risk  as  is 
generally  refused  by  insurance  companies,  and  such  a 
one  as  to  the  ordinary  observer  would  be  unsafe  and 
undesirable.  Hundreds  of  facts  are  established  between 
litigants  upon  evidence  less  satisfactory  and  conclusive. 
In  judicial  proceedings  it  is  often  necessary  and  proper 
to  establish  what  a  party  would  have  done  under  cer- 
tain facts  in  fixing  the  liability  of  another.  Suppose 
A.,  as  the  agent  of  B.,  is  stationed  in  Iowa  to  purchase 
and  forward  horses  to  B.  in  New  York,  to  be  sold  on 
the  market,  and  his  instructions  are  to  forward  the  pur- 
chases of  each  week  on  the  Monday  following.  After 
several  weeks  he  neglects  to  forward  as  directed,  for  a 
particular  week,  and  before  the  horses  are  received  there 
is  a  decline  in  the  market,  and  a  loss  of  five  hundred  dol- 
lars. Must  B.  lose  the  five  hundred  dollars  because  it 
could  not  be  shown  that  he  would  have  sold  the  horses 
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it  they  had  been  forwarded?  If  it  should  appear  in 
evidence  that  he  had  from  week  to  week  been  selling 
under  the  same  circumstances,  and  he  should  testify 
that  if  the  horses  had  been  there  he  would  have  sold 
them,  would  not  the  testimony  justify  a  finding  of  the 
fact? 

The  most  numerous,  and,  we  may  say,  notable, 
cases  of  this  character  grow  out  of  the  failure  of  tele- 
graph companies  to  deliver  dispatches,  and  damages 
are  asked  because  of  the  failure  to  deliver,  and  the  loss 
to  the  plaintiff  has  resalted  from  a  failure  to  sell  in  the 
market;  and  in  such  cases  the  question  is  directly 
involved,  if  the  party  would  have  sold.  The  case  of 
Parks  «.  Telegraph  Co.,  13  Cal.  423,  is  directly  in 
point;  and  upon  this  precise  question  the  court  said: 
"  To'ascertain  the  damages  sustained  by  the  breach  of 
this  contract  these  inquiries  are  pertinent.  If  the  mes- 
sage had  been  sent,  was  the  plaintiff's  agent  in  Stockton 
at  the  time  ?  And  would  he  have  received  it  ?  Next, 
would  he  have  then  taken  out  an  attachment  on  the 
debt?  At  what  time  could  he  have  done  this?  Could 
he  have  given  security  ?  Could  he  have  procured  attor- 
neys to  issue  the  writ  ?  At  what  hour  could  and  would 
it  have  been  put  in  the  hands  of  the  sheriff  ?  Was  prop- 
erty there  of  the  debtor's  subject  to  the  writ?  If  a 
telegraphic  dispatch  had  reached  the  agent  at  eight 
o'clock  on  the  seventh,  the  agent  would  have  been 
bound  to  act  at  once.  It  is  to  be  presumed  that  he 
would  have  done  so.  At  least  he  can  testify  whether 
he  would.'*  U.  S.  Telegraph  Co.  v,  Wenger^  65  Pa.  St. 
262,  involves  precisely  the  same  principle.  It  was  a 
question  what  the  party  would  have  done.  Wenger 
purchased  stock  at  an  enhanced  price,  because  of  a 
failure  to  deliver  a  message,  and  the  case  xrresented  the 
query  what  he  would  have  done  if  the  message  had 
been  delivered.  The  inquiry  was  held  proper,  and  a 
recovery  had.  The  books  abound  with  cases  where  the 
principle  or  rule  is  recognized,  though  not  questioned, 
which  shows  its  relation  to  and  importance  in  the  busi- 
ness affairs  of  the  country.    In  this  connection,  see  the 
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following  cases :  Mamille  ©.  Telegraph  Co.j  37  Iowa, 
214;  Thompson  v.  Telegraph  Co.^  64  Wis.  631;  25  N. 
W.  Rep.  289;  Bittenhouse  v.  Telegraph  Line^  44  N.  Y. 
263;  Truev.  Telegraph  Co.,  60  Me.  26. 

In  the  record  are  set  out  some  eleven  questions,  or 
questions  and  answers,  on  which  rulings  were  had  and 
exceptions  taken,  and  directed  to  the  establishment  of 
the  fact  in  question,  but  the  arguments  have  been 
directed  to  the  general  proposition  above  discussed,  and 
not  to  the  particular  assignments,  and  hence  we  think 
it  not  important  to  notice  them  severally;  the  several 
rulings  having  likely  been  made  under  the  court's  view 
of  the  one  proposition  of  law.  We  think  the  fact 
sought  to  be  established  is  a  material  one  in  the  case, 
and  reasonably  susceptible  of  proof,  and  that  in  exclud- 
ing the  testimony  for  that  purpose,  and  instructing  the 
jury  to  return  a  verdict  for  the  defendant,  the  district 
court  erred.  Reversed. 


PoTTS  V.  Tuttle  et  al. 

Mandamus :  right  to  expired  teric  of  office.  A  peremptory  writ 
of  mandamtia  wiU  not  issue  to  compel  a  canvassing  board  to 
reassemble  and  canvass  the  return  of  votes  for  an  office,  and  to 
declare  the  candidate  who  received  a  majority  of  the  votes  cast 
therefor  to  be  elected  thereto,  after  the  expiration  of  the  term  for  « 
which  he  was  elected;  because  the  writ,  if  issued,  could  have 
no  practical  effect.  (Ck>mpare  State  v.  Porter^  68  Iowa,  19,  and 
Railway  Co.  v.  Dey,  76  Iowa,  278.) 

Appeal  from   Polk   District    Court.— Rois(.   Marcus 

Kavanagh,  Jr.,  Judge. 

Filed,  February  1,  1890. 

Action  of  mandamus.    A  demurrer  to  the  petition 
was  sustained,  and  plaintiff  appeals. 

« 

Morgan  <fe  JSvanSy  for  appellant. 
C  P.  Holmes^  for  appellees. 
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Robinson,  J. — The  petition  alleges  that  on  the 
date  of  the  general  election  of  the  year  1888  the  plain- 
tiff was  a  resident  of  Saylor  township,  in  Polk  county, 
and  was  a  candidate  for  the  oflSce  of  constable  to  fill  a 
vacancy,  that  he  was  eligible  to  said  office,  and  received 
therefor  fifteen  votes,  which  was  a  majority  of  all  the 
vot^s  cast  for  said  office;  that  the  judges  of  said  election 
made  due  return  of  said  votes,  as  required  by  law;  that 
defendants  were  members  of  the  board  of  supervisors 
of  Polk  county,  and.  met  at  Des  Moines  for  the  purpose 
of  canvassing  the  returns  of  said  election,  but  refused 
to  canvass  the  votes  cast  for  plaintiff  for  said  offi<5e,  and 
refused  to  declare  him  elected  thereto;  that  plaintiff 
Remanded  of  said  board  that  they  canvass  the  votes 
cast  for  him  as  aforesaid,  and  declare  him  elected  to 
said  office,  but  that  defendants  refused  to  do  so,  whereby 
plaintiff  sustained  damages  in  the  sum  of  five  hundred 
dollars;  that  plaintiff  is  personally  interested  in  the 
matter.  Plaintiff  asks  that  a  peremptory  writ  of 
mandamus  issue  to  compel  defendants  to  reassemble 
as  a  canvassing  board,  and  canvass  the  votes  cast  for 
plaintiff,  and  declare  him  duly  elected  to  said  office,  and 
to  certify  accordingly.  The  grounds  of  the  demurrer 
are  stated  as  follows :  "(1)  Said  petition  shows  that 
the  term  of  office  to  which  plaintiff  claims  to  have  been 
elected  expired  on  the  first  Monday  of  January,  1889, 
while  this  action  was  not  returnable  until  the  Tuesday 
thereafter,  and  the  writ  of  mandamus  will  not  issue 
where  the  issuance  will  be  unavailing.  (2)  Said  petition 
shows  that  the  term  of  office  to  which  plaintiff  claims 
to  have  been  elected  in  November,  1888,  expired  before 
the  writ  could  have  been  issued,  and  the  writ  of  man- 
damus will  not  issue  to  place  a  party  in  an  office  after 
the  expiration  of  the  term  to  which  he  was  elected." 

The  term  of  office  to  which  plaintiff  claims  to  have 
been  elected  on  the  sixth  day  of  November,  1888,  would 
have  ended  in  the  usual  course  of  events  on  the  seventh 
day  of  the  next  January.  No  fact  is  shown  which 
would  have  entitled  him  to  remain  in  office  after  the 


JANUARY  TERM,  1890.  256 

Potts  T.  Tuttle. 

last-named  date.  It  does  not  appear  that  any  one  was 
declared  elected  to  fill  the  vacancy.  The  demurrer  was 
filed  oh  the  twenty-second  day  of  January,  1889,  and 
was  sustained  on  the  ninth  day  of  the  next  month. 
The  question  presented  by  the  record  for  our  deter- 
mination is  whether  a  peremptory  writ  of  mandamus 
will  issue  to  compel  a  canvassing  board  to  reassemble 
and  canvass  the  return  of  votes  for  an  office,  and  to 
declare  the  candidate  who  received  a  majority  of  the 
votes  cast  therefor  to  be  elected  thereto,  after  the  expi- 
ration of  the  term  for  which  he  was  elected.  We  are 
of  the  opinion  that  where  there  is  no  right  shown  to 
relief,  which  cannot  be  granted  in  the  ordinary  course 
of  the  law,  the  answer  miist  be  in  the  negative.  While 
it  is  not  shown  that  plaintiff  would  be  entitled  to  relief 
in  an  ordinary  proceeding  at  law,  it  does  not  appear 
that  the  relief  he  demands  in  this  action  would  result 
in  any  substantial  benefit.  It  would  not  give  him  the 
office  to  which  he  claims  title,  for  the  reason  that  the 
term  is  ended.  It  would  not  give  him  any  of  the  emol- 
uments of  the  office.  We  said  in  Chicago^  H.  L  &  P. 
Ry.  Co.  V.  Dey^  76  Iowa,  278,  that  we  would  not  settle 
questions  which  were  involved  in  rights  no  longer 
existing.  In  State  v.  Porter^  68  Iowa,  19,  this  court 
said  it  would  not  determine  mere  abstract  questions, 
and  affirmed  the  order  of  the  lower  court,  dismissing 
an  action  of  qtco  warranto  because  the  term  of  office  in 
controversy  had  expired,  and  neither  party  had  any- 
thing but  costs  to  gain  or  lose  by  further  litigation.  In 
this  case  it  appears  that  the  writ  demanded  would  have 
no  practical  effect.  Therefore  it  should  not  be  issued. 
In  further  support  of  the  conclusions  we  have  reached, 
see  Moses  Maud.  88;  Wood,  Mand.  18;  Qormley  v.  Day^ 
114  111.  186;  Woodbtcry  v.  Commissioner Sj  40  Me.  306; 
Williams  v.  Commissioners,  35  Me.  346;  People  v. 
Tremain,  17  How.  Pr.  142;  People  v.  Supervisors,  15 
Sarb.  617.    The  judgment  of  the  district  court  is 

Affirmed, 
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Fleming  v.  Stearns  et  al. 

1.  Appeal:  bill  of  bxceptions:  what  sufficient:  rispobtkb'S 
NOTES.  Where  the  short-hand  reporter's  notes  in  a  law  action  are 
ordered  to  be  made  a  part  of  the  record,  and  they  are  duly  certi- 
fied by  the  judge,  on  the  day  of  the  verdict,  as  containing  all  the 
evidence  offered  or  introduced,  and  all  the  objections  and  rulings 
made  and  exceptions  taken,  this  constitutes  a  sufficient  bill  of 
exceptions;  and  it  is  immaterial  that  the  translation  of  the  notes 
is  not  filed  within  the  time  allowed  for  taking  an  appeal.  (See 
opinion  for  citations.) 

2.  Sale  :  partnership  :  evidence  :  admissions.  In  an  action  against 
defendant9  jointly,  though  not  as  partners,  when  one  of  them 
claimed  to  have  had  nothing  to  do  with  the  purchase  declared  on, 
evidence  was  properly  admitted  to  the  effect  that  he  had  stated  in 
plaintiff  *s  presence  that  he  and  the  other  defendant  were  partners 
in  the  business  for  which  the  purchase  was  made;  also  evidence 
that  he  had  made  similar  admissions  when  plaintiff  was  not 
present. 

8.  Instruction:  stating  issues.  The  court  instructed:  "You 
will  observe  that  the  defendants  do  not  deny  that  the  plaintiff  did 
sell  the  number  of  brick  claimed,  and  at  the  price  claimed." 
Defendants  did  not  in  their  answer  admit  the  price,  but  there  was 
no  controversy  on  the  trial,  and  no  conflict  in  the  evidence,  in 
regard  to  the  price.  Held  that,  as  applied  to  the  entire  case,  the 
instruction  was  correct. 

4.  Appeal:  reversal:  nominal  damages.  This  court  will  not 
reverse  a  judgment  on  the  ground  that  mere  nominal  damages 
were  not  allowed  the  appellant. 

5.  Pleading:  clerical  error:  cured  by  other  averments. 
Where  the  petition  alleged  that  there  was  due  from  defendants  to 
plaintiff  a  certain  sum,  with  interest  from  October  1,  1888,  but  the 
other  averments,  and  the  evidence,  showed  that  the  property,  the 
price  of  which  was  sought  to  be  recovered,  was  sold  and  delivered 
about  October  1,  1883,  and  the  prayer  of  the  petition  asked  for 
interest  from  that  date,  the  date  first  named  was  properly  dis- 
carded as  a  clerical  error,  and  a  verdict  and  judgment  rendered  in 
accord  with  the  prayer  of  the  petition. 

Appeal  from   Polk   District   Court. — Hon.    Josiah 

Given,  Judge. 


Filed,  February  1,  1890. 
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Action  to  recover  an  amount  alleged  to  be  due  for 
brick  sold  and  delivered.  There  was  a  trial  by  jury  and 
a  verdict  and  judgment  for  plaintiff.  The  defendants 
appeal. 

Henry  S,  WilcoXy  for  appellants. 

TJtos.  •  W.  Cheshire^  for  appellee. 

Robinson,  J. — The  petition  alleges  that  on  or 
about  the  sixteenth  day  of  October,  1883,  the  plaintiff 
sold  and  delivered  to  defendants  forty-eight  thousand, 
six  hundred  and  forty-eight  brick,  for  the  agreed  price 
of  $6.75  per  thousand,  and  that  the  amount  for  which 
they  were  sold  is  due  and  unpaid.  The  petition  also 
alleges  that  the  debt  is  due  for  property  obtained  under 
false  pretenses,  and  demands  a  writ  of  attachment, 
which  was  issued. 

Defendant  D.  N.  Steams  denies  the  allegation  of 
the  petition,  excepting  he  admits  that  he  purchased  of 
plaintiff,  during  the  year  1883,  as  many  brick  as  are 
charged  for  in  the  petition,  but  alleges  that  he  has 
fully  paid  for  them.  Defendant  William  Stearns 
admits  that  his  co-defendant  purchased  of  plaintiff  the 
brick  mentioned  in  the  petition,  but  denies  having  had 
anything  to  do  with  the  purchase,  and  denies  all  other 
allegations  of  the  petition.  By  way  of  counter-claim 
he  alleges  that  the  writ  of  attachment  was  wilfully 
and  maliciously  sued  out  and  levied  upon  a  judgment 
for  the  sum  of  three  hundred  and  fifty- five  dollars, 
which  was  due  him.  He  demands  judgment  for  actual 
and  exemplary  damages,  for  a  reasonable  attorney's  fee, 
and  for  costs. 

In  reply  to  the  answer  of  William  Stearns,  plaintiff 
alleges  that  said  defendant  is  estopped  from  denying 
liability  for  the  brick  in  controversy,  for  that  a  short 
time  before  they  were  sold  and  delivered  he  represented 
that  he  and  his  father,  his  co-defendant,  were  partners, 
and  desired  to  buy  brick  of  plaintiff  during  the  build- 
ing  season  of  1883,   and  that  plaintiff  believed  and 
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relied  upon  said  representations  in  making  the  sale. 
Plaintiff  also  alleges  that  he  consulted  and  relied  npon 
the  advice  of  coansel  in  suing  out  the  writ  of  attach- 
ment. The  verdict  was  against  both  defendants  for  the 
full  amount  of  plaintiff's  claim,  with  interest  thereon 
at  six  per  cent,  from  October  16,  1883,  and  against 
William  Stearns  on  his  counter-claim.  Judgment  was 
rendered  in  harmony  with  the  verdict. 

I.    Appellee  has  filed  a  motion  to  strike  the  evi- 
dence from  appellant's  abstract  on  the  ground  that 

the  abstract  fails  to  show  that  the  evidence 

'  ofSUptiong:  was  preserved  by  bill  of  exceptions.      In 

otont:  report-  respousc  to  that  motiou  appellant  has  filed 

er'i  notes.  ^  •    ^       tx  j'  ^^  -i 

a  transcript.  It  appears  from  the  record  as 
it  is  now  presented  to  us  that  the  evidence  and  all  pro- 
ceedings had  on  the  trial  were  duly  reported  by  the 
official  short-hand  reporter;  that  the  verdict  was 
returned  on  the  twenty-fifth  day  of  May,  1888;  that  on 
the  same  day  the  judge  before  whom  the  cause  was 
tried  attached  to  the  reporter's  short- hand  notes  a  cer- 
tificate as  follows  :  "I  hereby  certify  that  the  forego- 
ing is  the  official  report  of  the  above-entitled  case;  that 
it  contains,  together  with  the  documentary  evidence 
therein  referred  to,  all  of  the  evidence  that  was  offered 
or  introduced  on  the  trial  of  said  cause,  and  all  of  the 
objections  and  rulings  made  and  exceptions  taken;  and 
the  said  official  report  in  short-hand  is  hereby  made 
part  of  the  record  in  the  above  entitled  cause."  We 
omit  the  formal  parts  of  the  certificate  and  the  signa- 
ture. !No  objection  is  made  to  the  form  of  the  certifi- 
cate. The  report  in  short-hand  so  certified  was  duly 
filed  in  the  office  of  the  clerk  of  the  district  court  on 
the  twenty-sixth  day  of  May,  1888.  The  motion  for  a 
new  trial  was  filed  two  days  later,  and  on  the  second 
day  of  June,  1888,  the  motion  was  overruled,  and  judg- 
ment was  rendered.  A  translation  of  the  short-hand 
notes  was  certified  by  the  short-hand  reporter  in  due 
form  on  the  first  day  of  September,  1888,  and  on  the 
twenty-sixth  day  of  January,  1889,  was  filed  in  the 
office  of  the  clerk  of  the  district  court.    It  is  claimed 
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by  appellee  that,  as  the  district  court  made  no  order 
extending  the  time  for  filing  a  bill  of  exceptions,  the 
translation  of  the  short-hand  notes  was  filed  too  late  to 
answer  the  requirements  of  the  statute,  if  it  were  other- 
wise sufficient,  and  that  the  report  in  short-hand  could 
not  in  any  event  take  the  place  of  a  bill  of  exceptions. 
No  formaj  bill  of  exceptions  is  required.     If  a  judge 
attach  to  the  evidence    his    certificate  that  it  is  all 
that  was  offered    and  received  on  the  trial,   it  is  a 
sufficient  compliance  with  the  statute  as  to  the  matter 
certified,  in  actions  at  law.     McCarthy  v.  WatrouSy  69^ 
Iowa,  262,  and  cases  therein  cited.     See  also  Hurlbtirt 
V.  Fyocky  73  Iowa,  478;  Hunter  ^.   Railway  Co.^  76 
Iowa,  490.     It  was  held  in  Ross  v.  Loomis^  64  Iowa, 
433,  that  where  the  short-hand  report  is  ordered  to  be 
made  a  part  of  the  record,  and  a  certificate  of  the  judge 
in  due  form  is   attached,    the  evidence  is  sufficiently 
preserved.     Following  that  case,  and  the  others  cited, 
we  must  hold  that  the  short-hand  report  in  this  case, 
with  the  certificate  of  the  judge,  constitute  a  bill  of 
exceptions    within    the   requirements  of   the  statute. 
Since  this  is  an  action  at  law,  the  fact  that  the  trans- 
lation of  the  report  was  filed  more  than  six  months 
after  the  original  report  was  filed  and  judgment  was 
rendered  is  not  a  fatal  objection.     Hammond  t?.  Wolf^ 
78  Iowa,  227.    The  motion  to  strike  will  be  overruled. 
II.     Appellants  complain  of  the  action  of  the  court 
in  permitting  plaintiff  to  introduce  in  evidence  portions 
2  Saw  part-     ^^  ^^  affidavit  filed  in  support  of  a  motion  for 
dlSSJ^'iS?"    a  continuance.    Appellants  had  admitted 
niniont.        that  if  the  witness  named  in  the  affidavit, 
(one  Gibson)  were  present,  he  would  testify  as  claimed 
in  the  affidavit.    The  affidavit  alleged  that  in  the  spring 
of  1883  Gibson  heard  defendant  William  Stearns  tell 
plaintiff  that  defendants  were  associated  together  in 
business,   and  were  equally  interested  in  purchasing 
brick  and  constructing  buildings,   and  were  partners. 
That  portion  of  the  affidavit  is  objected  to,   on  the 
^ound  that  no  partnership  is  pleaded.    That  is  true, 
but  the  petition  charges  the  sale  and  delivery  of  brick 
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to  defendants,  and  that  they  orally  agreed  before  the 
delivery  thereof  to  pay  the  price  named.  If  defendants 
were  partners  in  the  b  usiness  for  which  the  brick  were 
procured,  the  promise  of  one  would  bind  both,  and  the 
evidence  in  question  tended  to  show  that  they  were. 
It  was  therefore  properly  admitted.  The  affidavit  also 
alleged  that  at  a  time  when  plaintiff  was  not  present 
Gibson  heard  William  Stearns  make  similar  declara- 
tions. Appellant  complains  of  the  introduction  of  that 
part  of  the  affidavit,  on  the  ground  that  it  could  not 
|orm  the  basis  of  an  estoppel;  but  the  declarations 
charged  were  in  the  nature  of  admissions  which  tended 
to  show  that  defendants  were  in  fact  bound  jointly  by 
the  contracts  in  the  line  of  their  business  made  by  one 
of  them,  and  were  therefore  competent. 

III.  Appellant  complains  of  the  refusal  of  the 
court  to  permi^  a  witness  to  ailswer  the  question, 
"What  was  the  character  of  the  brick  furnished,  as  far 
as  any  portion  not  being  acceptable?"  The  pleadings 
presented  no  issue  to  which  the  question  could  have 
referred,  and  the  answer  thereto  was  therefore  properly 
excluded. 

IV.  Plaintiff  claimed 'that,  in  collecting  money  of 
defendants  for  brick  sold,  he  delivered  to  them  certain 
tickets  which  showed  where  the  brick  went,  the  name 
of  the  transfer  which  hauled  them,  the  number  hauled, 
and  time  of  deliverv,  and  that  defendants  claimed  it 
was  their  custom  to  take  them.  A  witness  was  called 
for  plaintiff  who  testified  that  when  defendants  settled 
for  brick  they  generally  took  up,  the  tickets.  In  admit- 
ting that  testimony  there  was  no  error.  D.  N.  Stearns 
had  testified  that  he  did  not  take  up  tickets  on  settle- 
ment. The  evidence  admitted  tended  to  contradict  that 
testimony,  and  to  corroborate  the  claim  of  plaintiff  as 
to  the  alleged  custom  of  defendant. 

V.  The  court  charged  the  jury  as  follows  :  "You 
observe  that  the  defendants  do  not  deny  but  that  the 
s.  iNSTRuoTioii:   plaintiff    did    sell    the    number    of    brick 

Btatinff  iflsaei.  claimed,  and  at  the  price  claimed,  to  the 
defendant  B.  N.   Stearns;   hence  the  plaintiff  will  be 
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entitled  to  recover  therefor  from  him,  unless  D.  N. 
Stearns  has  proven  his  defense  of  payment."  Neither 
answer  admits  the  price  alleged,  and  both,  in  legal 
effect,  deny  it.  But  there  was  no  controversy  as  to  the 
price  on  the  trial,  and  no  conflict  in  the  evidence  in 
regard  to  it.  Therefore,  as  applied  to  the  entire  case, 
the  iqs traction  in  regard  to  prise  was  correct.  The 
answer  of  D.  N.  Stearns  does  not  admit  the  purchase 
of  the  specific  brick  claimed  for,  but  admits  the  pur- 
chase of  an  equal  number,  and  pleads  payment.  We 
do  not  find  any  claim  in  the  evidence  that  the  brick  in 
question  were  not  received,  while  plaintiff's  claim,  that 
they  were  delivered,  seems  to  be  corroborated  by 
defendants.  Therefore  no  prejudice  could  have  resulted 
from  the  giving  of  that  portion  of  the  charge  under 
consideration. 

VI.    Appellants  contend  that  the  evidence  is  not 
sufficient   to  authorize    a  judgment    against  William 

Stearns.     It  would  serve  no  good  purpose 

4.  Appsajl*  to*  *-        jt 

'  Tereai:  nom-    to  Set  the  evidence  out  at  length,  but  it  is 
na   amafes.  g^gj^j^^^  ^^  gg^y  ^Yiqx  in  our  opiniou  it  fully 

supports  the  verdict  as  to  the  liability  of  said  defendant 
for  the  brick.  It  is  said  the  evidence  shows  affirma- 
tively that  the  ground  on  which  the  attachment  was 
sued  out  was  false,  and  that  William  should  have 
recovered  on  his  counter-claim,  v  The  evidence  tends  to 
show  that  the  suing  out  of  the  writ  was  not  malicious, 
and  that  the  actnal  damage  it  caused,  if  any,  was 
merely  nominal.  We  should  not  be  justified  in  dis- 
turbing the  judgment  on  the  ground  that  nominal 
damages  were  not  allowed. 

VIL     It  is  claimed  that  the  verdict  of  the  jury  is 

excessive.    The  petition  alleges  that  there  is  due  from  the 

5.  plbadihg:      defendants  to  plaintiff  the  sum  of  $328.37, 

Suredby™'^*  ^' with  interest  at  six  per  cent,  from  the 

SiJir*^     sixteenth  day  of  October,   1888."     But  it 

also  shows  that  the  brick  were  sold  and 

delivered  on  or  about  the  sixteenth  day  of  October, 

1883,  and  demands   judgment    for    their   price,   with 
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interest  at  six  per  cent.  *'from  the  sixteenth  day  of 
October,  1883."  The  evidence  shows  that  the  brick 
were  in  fact  sold  and  delivered  on  or  about  that  date. 
It  therefore  appears  that  the  allegation  that  interest 
was  due  from  October  16,  1888,  was  a  mere  clerical 
error,  which,  under  the  averments  of  the  petition  and 
the  prayer  for  judgment,  was  wholly  immaterial,  and  it 
was  properly  so  treated  by  the  court  and  jury.  We 
discover  no  error  in  the  case  prejudicial  to  appellants. 
The  judgment  of  the  district  court  is  therefore 

Affibmed. 
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Phelps  et  al.  v.  James  et  al. 

1.  False  Bepresentations ;  instructions.  In  an  action  for  false 
repreeentations,  the  court  instructed  the  jury  that  if  they  found 
that  defendants  made  false  representations  to  the  effect  complained 
of  *  *  *  their  verdict  should  be  for  plaintiffs.  Held  not  erro- 
neous on  the  ground  that  it  was  not  limited  to  the  representations 
testified  to  by  plaintiffs. 

2.  :  EZCHANOB  OF  LANDS:  OONTRACT.  Plaintiffs  and  defend- 
ants exchanged  lands  under  a  written  contract  containing  stip- 
ulation that  the  exchange  was  made  without  regard  to  the 
valuation  of  the  lands.  Held  that  if  this  provision  bound  the 
parties  to  take  the  lands  as  they  were,  regardless  of  what  they 
were  represented  to  be,  still  either  party  would  be  liable  to  the 
other  for  false  and  fraudulent  representations  with  regard  to  the 
value  and  character  of  the  lands  conveyed  by  him,  which  induced 
the  other  to  enter  into  the  contract. 

8.     :  INSTRUCTIONS :  QUESTION  FOR  JURY.    In  suoh  case  the  court 

instructed :  "  If  the  defendants  •  *  •  did  not  know  the  con- 
dition of  said  land,  it  was  their  duty  to  remain  silent,  and  it  would 
be  a  false  representation  if  said  defendants  delivered  said  so-called 
guaranty  as  a  true  description  of  said  land,  even  though  they  did 
not  in  fact  know  said  description  to  be  false.*'  Held  erroneous,  in 
that  it  alleged  as  a  matter  of  fact  .that  the  representations  by 
means  of  a  guaranty  given  in  evidence  were  false, — ^that  being  a 
question  for  the  jury. 

4.     :  :  KNOWLEDGE  OF  FALSTTY.    To  render  one  liable  for 

false  representations,  not  only  the  falsity  of  the  representations, 
but  his  knowledge  thereof,  must  be  proved,  and  instructions  given 
in  this  case  were  erroneous  for  holding  otherwise.  (See  opinion 
for  citations.) 
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Appeal  from   Polk   District    Court. — Hon.    MaIjous 

Kavanagh,  Jr.,  Judge. 

Piled,  February  1,  1890. 

Action  to  recover  for  false  and  fraudulent  repre- 
sentations made  by  defendants'  agents  as  to  the  charac- 
ter, condition  and  value  of  a  tract  of  land,  whereby 
plaintiffs  were  induced  to  enter  into  a  contract  for  the 
exchange  of  other  real  property  for  it.  There  was  a 
judgment  upon  a  verdict  for  plaintiffs.  Defendants 
appeal. 

Botisqtiet  &  EarUy  for  appellants. 

Reed  &  Reed  and  McOarry  &  Brown^  for  appellees. 

Beck,  J. — I.  The  plaintiffs  and  defendants  entered 
into  a  contract  for  the  exchange  of  real  estate;  the 
property  exchanged  by  plaintiffs  being  a  farm  in  Lee 
county,  and  that  exchanged  by  defendants  a  hotel  in 
Indianola.  The  contract  was  made  for  both  parties  by 
agents.  The  false  and  fraudulent  representations  which 
it  is  alleged  induced  plaintiffs  to  make  the  contract, 
related  to  the  quality  of  the  land,  its  improvements, 
rental  value,  etc.  In  one  count  of  the  petition  recovery 
is  sought  upon  a  written  guaranty  as  to  the  location, 
condition,  quality,  improvements,  etc.,  of  the  land. 
The  parties  entered  into  a  written  contract  specifying 
the  terms  of  the  trade,  the  description  of  each  piece  of 
property,  the  incumbrances  thereon,  obligations  to 
furnish  abstracts  of  title,  and  to  make  warranty  deeds 
for  the  property  and  other  terms  not  necessary  to  be 
here  stated.  The  contract  contains  a  condition  in  these 
words:  "The  above  is  an  exchange  of  said  property 
without  regard  to  valuation  of  said  property  or  either 
of  them." 

II.  The  first  instruction  directs  the  jury  that  if 
they  find  defend&nts,  by  themselves  or  agents,  made 


264  SUPREME  COURT  OP  IOWA, 

Phelps  V.  James. 

false  representations  to  the  eflPect  com- 
'  Bentations:     plained  of,  knowing  them  to  be  false,  upon 

which  plaintiffs  relied,  and  were  thereby 
induced  to  enter  into  the  contract,  their  verdict  should 
be  for  plaintiffs. ,  It  is  insisted  that  the  instruction  is 
erroneous  for  the  reason  that  it  refers  to  representations 
generally,  and  not  those  testified  to  by  plaintiffs.  The 
court  rightly  made  the  language  of  the  instruction  gen- 
eral, so  that  it  would  be  applicable  to  any  representa- 
tions which  are  covered  by  the  allegations  of  the  petition. 
III.  It  is  insisted  that  this  instruction  is,  and  others 
are,  erroneous,  in  that  they  hold  defendants  liable  for 
J  .  p^.        false  representations  which  induced  defend- 

iwJdsi^on-      ^^^®  ^  execute  the  contract  for  an  exchange 
*™^^*  of  the  lands.     Counsel  for  defendants,  as 

we  understand  them,  insist  that,  under  the  condition  of 
the  contract  above  quoted,  the  trade  was  made  without 
regard  to  the  value  of  the  lands,  their  condition, 
improvements,  etc.,  and  both  parties  are  precluded 
thereby  from  complaining  if  the  lands  prove  not  to  be  as 
ret)resented  by  the  parties  in  their  negotiations  and 
contract.  But  if  it  be  admitted  that  the  condition  of 
the  contract  is  such  that  the  parties  are  bound  to  take 
the  lands  as  they  are  and  not  as  they  were  represented 
to  be,  yet  it  cannot  be  doubted  that  the  defendants  are 
liable  for  false  representations  which  induced  plaintiffs 
to  enter  into  th^  contract  for  the  exchange  of  lands.  If 
plaintiffs  by  the  false  and  fraudulent  representations 
were  induced  to  enter  into  that  contract,  relying  upon 
defendants'  representations  as  to  the  lands,  surely  they 
will  be  liable  for  thus  inducing  plaintiffs  to  ent.er  into  a 
contract  under  which  they  are  cut  off  from  urging,  as  a 
defense  to  the  enforcement  of  the  contract,  such  false 
and  fraudulent  representations.  And  defendants  are 
liable  if  the  plaintiffs  by  the -false  and  fraudulent 
representations  were  induced  to  enter  into  the  contract 
which  by  its  terms  prescribes  that  plaintiffs  shall  not 
object  to  the  quality,  condition  or  value  of  the  land, 
and  urge  such  objections  against  the  enforcement  of  the 
contract. 


'■', 
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IV.  The  district  court  directed  the  jury  in  the  fol- 
lowing language :     ^'If  the  defendants  or  their  agents 

did  not  know  the  condition  of  said  land,  it 

thma:  qnc«-*''   was    their  duty   to  remain  silent,    and  it 

on  or  ury.    ^^^j^    ^^    ^    false  representation  if    said 

defendants  delivered  said  so-called  guaranty  as  a  true 
description  of  said  land,  even  though  they  did  not  in 
fact  know  said  description  to  be  false."  This  instruc- 
tion is  apparently  erroneous  in  that  it  alleges  as  a  mat- 
ter of  fact  that  the  representations  of  defendants  by 
means  of  a  guaranty,  given  in  evidence,  were  false.  The 
jury  would  not  fail  to  understand  the  plain  language  of 
the  instruction  as  so  directing  them.  It  is  scarcely  nec- 
essary to  observe  that  whether  the  representations  were 
false  was  a  matter  of  fact  to  be  determined  by  the  jury. 

V.  The  instruction  errs  in  holding  that  defendants 
are  liable  for  false  representations,  even  though  they  did 

not  know  the  representations  to  be  false.  The 
*  k^wledge  of  Tule  is  that  to  render  one  liable  for  false 

representations  the  falsity  of  the  representa- 
tions and  his  knowledge  thereof  must  be  established  by 
proof.  Allison  v.  Jack^  76  Iowa,  205;  McGrew  v. 
Forsythe^  31  Iowa,  181 ;  Hallamv.  Todhunter^  24  Iowa, 
166  ;  Mitchell  «.  Moore  &  Moore^  24  Iowa,  394. 

Another  instruction,  the  fifth,  erred  in  omitting  to 
direct  the  jury  that,  to  render  defendants  liable  for 
false  representations,  the  representations  should  have 
been  known  to  them  to  be  false. 

VI.  Counsel  for  defendants  contend  that  the 
errors  in  these  instructions  are  without  prejudice  for  the 
reason  that  the  knowledge  of  plaintiffs  was  shown  by 
the  evidence.  There  was  evidence  tending  in  that 
direction  but  it  cannot  be  said  that  the  fact  was  estab- 
lished beyond  question.  It  was  the  right  of  defendants 
to  have  the  question  submitted  to  the  jury  for  deter- 
mination. 

Other  questions  in  the  case  need  not  be  considered 
as  they  may  not  arise  upon  another  trial.  For  the 
errors  above  pointed  out,  the  judgment  of  the  district 
court  is  Reversed. 
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Bensley  v.  The  Chicago  and  Northwestern  Rail- 
way Company. 

Appeal:  jurisdiction:  certificate:  questions  of  law  only. 
Section  8178  of  the  Code,  giving  this  court  jurisdiction  of  appeals 
involvinfi:  less  than  one  hundred  dollars,  only  when  questions  of 
law  are  certified  hy  the  trial  judge,  contemplates  that  each  ques- 
tion certified  shall  present  a  question  of  law,  in  intelligible  lan- 
guage, distinct  from  other  questions  of  law  or  fact;  and  the 
certification  of  questions  of  fact,  or  of  questions  involving  questions 
of  fact,  does  not  give  jurisdiction.  So,  in  this  case,  where  seven 
questions  were  certified,  and  the  first  two  related  to  the  weight 
of  the  evidence,  and  the  third  and  fourth  to  the  correctness  of 
instructions  given  and  refused,  and  the  fifth  to  the  sufficiency  of 
the  evidence  to  sustain  the  verdict,  and  the  sixth  and  seventh  to 
the  question  whether  the  verdict  was  in  accord  with  the  law  and 
the  instructions,  Jield  that  they  all  involved  a  consideration  of  the 
evidence,  i.  e.,  questions  of  fact,  and  that  the  certificate  did  not 
confer  jurisdiction.     (See  opinion  for  citations.) 

Appeal  from  Crawford  District   Court.  — Hon.  J.  P. 

Conner,  Judge. 

Filed,  February  1,  1890. 

Action  to  recover  eighty  dollars  and  interest,  the 
value  of  seven  hogs,  shipped  upon  defendant's  road, 
which  died  for  want  of  proper  care  by  defendant.  There 
was  a  verdict  and  judgment  for  plaintiff.  Defendant 
appeals. 

Hulibard  &  Dawley  and  T.  J.  Oarrison,  for 
appellant. 

D.  L,  Boyntorij  for  appellee. 

Beck,  J. — I.  The  amount  in  controversy  being  less 
than  one  hundred  dollars,  the  case  is  brought  here  upon 
a  certificate  intended  to  be  in  compliance  with  Code, 
section  3173.  In  order  to  point  out  defects  in  the  cer- 
tificate, it  becomes  necessary  to  present  it  in  full.     It  is 


JANUARY  TERM,  1890.  267 

Bensley  v.  The  Chicago  &  N.  W.  Ry.  Qo. 

in  the  following  language:  *'I,  J.  P.  Conner,  the 
trial  judge  of  said  court,  before  whom  the  above  cause 
was  tried,  hereby  certify  that  said  cause  involves  the 
detefrmination  of  the  following  questions  of  law,  upon 
which  it  is  desirable  to  have  the  opinion  of  the  supreme 
court,  viz. :  (1)  The  evidence  showed  that  plaintiff 
shipped  a  carload  of  hogs  from  Vail  to  Chicago  on 
defendant's  railway,  and  that  when  said  car  reached  its 
destination  a  tramp  was  found  asleep  in  one  end  of  the 
car,  and  the  hogs  were  crowded  away  from  said  end  for 
a  space  of  six  or  seven  feet.  There  was  no  evidence 
tending  to  show  how  long  the  tramp  had  been  in  the 
car.  There  was  no  evidence  that  any  of  defendant's 
employes  knew  the  tramp  was  on  the"  train  until  after 
the  car  reached  its  destination;  and  there  was  evidence 
tending  to  show  that  the  men  in  charge  of  the  train  did 
not  know  the  tramp  was  on  the  train  until  after  the  car 
reached  its  destination.  The  car  doors  were  sealed  with 
thin  strips  of  tin,  which  would  not  prevent  any  one  from 
opening  the  door,  if  he  wanted  to.  The  small  door  in 
the  upper  part  of  the  east  end  of  the  car  was  found  open 
at  the  time  the  tramp  was  discovered,  and  was  open 
when  the  train  left  Clinton.  At  the  time  the  car  reached 
its  destination,  seven  of  the  hogs  were  found  dead.  The 
conductor  and  brakeman  testified,  and  without  contra- 
diction, that  they  kept  their  usual  lookout  for  trampsj 
that  that  was  their  duty;  that  they  passed  along  this  car 
about  an  hour  before  it  reached  its  destination;  and  did 
not  notice  any  tramp  then,  or  anything  wrong;  and  that 
they  thought  they  would  have  noticed  it,  if  he  had  been 
there.  It  was  shown  without  conflict  that  it  is  not 
usual  to  lock  the  doors  of  stock-cars,  except  with  said 
strips  of  tin,  which  are  easily  broken.  It  was  also 
shown  without  dispute  that  not  a  train  of  hogs  goes  into 
Chicago  without  more  or  less  dead  ones,  caused  by  the 
hogs  crowding  each  other  from  natural  causes,  and  with- 
out any  one  having  been  in  the  car  to  crowd  them  up. 
There  was  no  evidence,  other  than  above  stated,  tending 
to  show  that  the  tramp  was  in  the  car  by  reason  of  neg- 
ligence of  defendant's  employes,  or  that  the  hogs  died 
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by  reason  of  the  tramp  being  there.  The  plaintiff 
alleged  that  the  hogs  were  killed  by  reason  of  the  negli- 
gence of  defendant  in  permitting  said  tramp  to  ride  in 
said  car;  and  the  court  ruled  that  the  burden  of  proof 
was  on  the  plaintiff  to  establish  that  the  hogs  died  by 
reason  of  negligence,  as  alleged.  Did  the  court  err  in 
holding,  by  its  rulings  on  defendant's  motions  to  instruct 
the  jury,  that  there  was  any  evidence  to  submit  to  the 
jury  that  the  tramp  was  in  the  car  through  negligence 
of  defendant?  (2)  Did  the  court  err  in  holding  that 
there  was  any  evidence  to  submit  to  the  jury  that  the 
damage  was  caused  by  the  tramp  being  in  the  carl  (3) 
Did  the  court  err  in  refusing  to  instruct  the  jury  that 
the  defendant  was  not  bound  to  explain  how  or  why 
the  tramp  got  into  the  car,  or  why  the  hogs  died,  in 
order  to  avoid  liability?  (4)  Did  the  court  err  in 
refusing  the  following  instruction  asked  by  defendant. 
^EigMh.  If  you  are  unable  to  find  from  the  evidence 
whether  said  hogs  died  by  reason  of  their  own  restless- 
ness, and  crowding  one  another,  or  by  reason  of  being 
crowded  by  said  tramp,  then  your  verdict  should  be 
for  the  defendant  ? '  (6)  Did  the  dourt  err  in  refusing 
to  set  aside  the  verdict  on  the  ground  that  it  was  not 
supported  by  sufficient  evidence?  (6)  Did  the  court 
err  in  refusing  to  set  aside  the  verdict  on  the  ground 
that  it  was  contrary  to  law  ?  (7)  Did  the  court  err  in 
refusing  to  set  aside  the  verdict  on  the  ground  that  it 
was  contrary  to  the  instructions  given  numbered  6,  7 
audio?" 

II.  It  is  obvious  that  the  first,  second,  fifth,  sixth 
and  seventh  questions  do  not  present  questions  of  law, 
for  our  determination,  but  rather  present  questions  as  to 
the  weight  and  effect  of  evidence.  The  reading  of  these 
questions  is  all  that  is  necessary  to  establish  this  posi- 
tion. See  Hudson  n.  Railway  Co.^  69  Iowa,  581.  A 
little  thought  will  disclose  the  fact  that  questions  six 
and  seven  call  for  the  consideration  and  weighing  of 
evidence.  The  seventh  question  is  not  suflBcient,  for 
another  reason :    It  states  no  question  of  law,  but  refers 
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to  three  instructions,  and  presents  three  questions  in 
one.  All  these  questions  require  the  consideration 'of 
evidence,  in  order  to  determine  whether  the  facts  proved 
accord  with  the  rules  of  the  instructions.  They  are 
therefore  questions  of  fact.  It  is  scarcely  necessary 
to  remark  that  the  statute  requires  questions  of  law, 
not  questions  of  fact,  to  be  certified  in  cases  of  this 
character. 

III.  The  third  and  fourth  questions  also  involve 
matters  of  fact.  To  point  out  the  defect  in  these  ques- 
tions, they  must  be  considered  in  a  view  different  from 
that  applicable  to  the  other  questions.  It  will  be 
remembered  that  in  order  to  determine  whether  an 
instruction  was  rightly  refused  the  evidence  must  be 
considered,  to  ascertain  whether  the  instruction  is  appli- 
cable thereto.  It  must  be  determined  what  facts  the 
evidence  tends  to  prove.  Other  matters,  as  the  pleadings 
and  the  issues,  must  be  considered.  These  questions 
involve  facts  as  well  as  law;  and  each  one  may  present 
more  than  one  question,  either  of  law  or  fact, — possi- 
bly, a  score  of  such  questions.  The  statute  contemplates 
that  each  question  .certified  shall  present  a  question  of 
law,  in  intelligible  language,  distinct  from  other  ques- 
tions of  law  and  fact.  In  this  regard,  all  of  the  questions 
certified  fail.  As  the  case  is  not  lawfully  certified  here, 
we  have  no  jurisdiction  thereof.  Kierulff  v.  Adams^ 
40  Iowa,  31;  Beeler  v.  Garrett,  70  Iowa,  231.  The 
appeal  will  be  Dismissed. 


"Devin  et  al.  v.  Eagleson  et  al. 

1.  Statute  of  Frauds :  agreement  to  mortqaob  land  fob  fub- 
CHASE  MONET  :  VENDOR'S  LIEN.  Where  land  had  been  purchased 
and  partly  paid  for,  and  had  passed  into  the  possession  of  the 
purchaser,  under  an  agreement  that  he  would,  as  soon  as  possible, 
execute  a  mortgage  thereon  to  the  vendor  to  secure  the  residue  of 
the  purchase  price,  the  agreement  to  execute  the  mortgage  is 
excepted  from  the  statute  of  frauds  by  section  8665  of  the  Code. 


^ 
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2..  Vendor's  Lien:  AOBEEMEin  to  execute  hobtgagb.  Where  a 
purchaser  of  land  paid  a  part  of  the  price  and  took  possession, 
and  agreed  to  execute  a  mortgage  for  the  residue,  and  the  mort- 
gage which  was  prej^red,  and  which  he  was  to  execute,  but  which 
he  never  did  execute,  provided  that  he  should  keep  the  taxes  paid, 
and  he  failed  to  pay  them,  and  the  v^idor  paid  them  to  preserve 
his  security,  held  that  the  vendor  had  a  lien,  according  to  the 
terms  of  the  prepared  mortgage,  not  only  for  the  residue  of  the 
purchase  price,  but  also  for  the  taxes  paid  by  him. 

8.     :   — :  judgment  cbeditobs  :  priority.    In  such  case, 

where  merchants  extended  credit  to  the  purchaser  after  the 
purchase,  but  before,  his  deed  was  recorded,  but  they  did  so  not 
knowing  of  nor  relying  upon  his  purchase  of  the  land,  and,  after 
the  deed  was  recorded,  they  procured  a  judgment  aii^ainst  him, 
which  became  a  lien  on  the  land,  held  that  such  lien  was  inferior 
to  the  vendor's  lien,  for  purchase  money  and  taxes. 

4.     : :   extinguishment  by  vendee's  insolvency  and 

ASSIGNMENT.  The  vendor's  lien  in  such  case,  not  being  a  mere 
equity,  but  based  upon  a  contract  which  a  court  of  equity  will 
enforce,  is  not  extinguished  by  the  insolvency  of  the  vendee,  and 
his  assignment.  Code,  section  1940,  which  provides  that  no  ven- 
dor's lien  for  unpaid  purchase  money  shall  be  valid  after  a  convey- 
ance by  the  vendee,  unless  reserved  by  a  proper  instrument  in 
writing,  duly  acknowledged  and  recorded,  does  not  apply  to  a  lien 
thus  created  by  contract.    (See  opinion  for  citations.) 

6.  Bankruptcy :  enforcing  lien  against  bankrupt's  property  : 
LIMITATION.  Section  5057  of  the  Revised  Statutes  of  the  United 
States,  providing  that  no  suit  shall  be  maintained  in  any  court 
between  the  assignee  in  bankruptcy  and  the  person  claiming  an 
adverse  interest,  touching  any  property  or  rights  of  property  trans- 
ferable to  or  vested  in  such  assignee,  unless  brought  within  two  years 
from  the  time  when  the  cause  of  action  accrued  for  or  against 
such  assignee,  does  not  apply  to  an  action  between  a  vendor  to  the 
bankrupt  and  a  judgment  creditor,  involving  the  priority  of  their 
liens,  both  of  which  antedated  the  assignment,  and  where  the 
property  in  question   had,    by  order  of  court,    been   conveyed 

by  the  assignee  to  the  vendor  in  satisfaction  of  his  demand. 

• 

6.  Equity :  relief  :  laches.  A  party  in  possession  of  land  cannot 
be  charged  with  laches  in  neglecting  to  bring  an  action  to  establish 
his  rights  therein,  so  long  av  CJiose  rights  are  not  questioned. 

Appeal  from  Oreene    District    Court. — Hon.    J.  P. 

Conner,  Judge. 

Filed,  February  1,  1890. 
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On  August  24, 1877,  the  plaintiff  Devin  was  the  owner 
of  lot  number  177,  block  23,  in  the  town  of  Jefferson, 
Greene  county,  Iowa,  and  on  that  day  he  conveyed  the 
same  to  the  defendant  J.  A.  Thompson,  in  pursuance  of 
a  verbal  agreement  by  which  Thompson  was  to  pay 
twelve  hundred  dollars  for  the  lot,  one  hundred 
dollars  of  which  he  then  paid  in  cash,  and  for  the 
balance  executed  aiid  delivered  to  Devin  his  seven 
promissory  notes.  The  first  three  notes  falling  due, 
and  the  interest  on  the  others  up  to  January  1, 
1878,  were  paid  by  Thompson;  leaving  four  notes,  of 
two  hundred  dollars  each,  with  interest  at  ten  per  cent., 
due,  respectively,  January  1,  1879,  1880,  1881  and  1882, 
unpaid.  In  each  of  the  notes  was  written :  '*  This  note 
is  given  in  part  payment  for,  and  secured  by  a  mort- 
gage on,  lot  number  177,  in  Jefferson,  Iowa."  The 
deed  to  Thompson  was  recorded  March  13,  1878.  On 
July  19,  1878,  Thompson  confessed  judgment  in  favor 
of  defendants  T.  W.  Barhydt  &  Co.,  in  the  district  court 
of  Guthrie  county,  Iowa,,  on  account  for  merchandise, 
for  $359.55,  a  transcript  of  which  judgment  was  filed  in 
the  office  of  the  clerk  of  Greene  county,  July  20,  1878. 
The  bills  of  merchandise  in  the  account  upon  which 
judgment  was  rendered  were  delivered  in  August  and 
November,  1877.  In  July,  1886,  an  execution  was  issued 
on  said  judgment,  and  placed  in  the  hands  of  the 
defendant  Eagleson,  sheriff  of  Greene  county,  who 
levied  the  same  upon  said  lot,  and  was  proceeding  to 
sell  the  lot  under  said  execution,  until  enjoined  in  this 
action.  In  September,  1878,  Thompson  was,  upon  his 
own  petition,  adjudged  a  bankrupt,  and  Dan  Brown 
appointed  assignee.  The  assignee  filed  his  petition  in 
the  United  States  district  court,  alleging  that  Thompson 
held  said  lot  subject  to  a  mortgage  lien  for  the  full  value 
thereof,  and  that  the  holder,  desiring  to  quiet  his  title 
and  secure  possession,  was  willing  to  release  the  estate, 
and  to  purchase  the  interest  of  Thompson  in  the  lot, 
for  the  debt  due.  On  April  4,  1883,  that  court  ordered 
the  assignee  to  convey  the  interest  of  Thompson  in  the 
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lot  to  Devin,  on  said  terms;  and  on  April  6,  1883,  the 
assignee  executed  a  conveyance  accordingly  to  Devin, 
and  Devin  surrendered  to  him  said  unpaid  notes.  There- 
after the  plaintiff  sold  and  conveyed  said  lot  for  full 
value  to  the  plaintiff  Albert  Head.  The  plaintiff 
Devin  claims  that,  as  a  part  of  the  oral  agreement 
'  under  which  he  conveyed  said  lot  to  Thompson,  and 
received  the  one  hundred  dollars  in  cash  and  the 
seven  promissory  notes,  Thompson  promised  and 
agreed  that  he  and  his  wife  would  execute  to  Devin 
a  mortgage  on  said  lot  to  secure  the  seven  prom- 
issory notes,  and  when  executed  he  would  send 
the  same  to  Mahlon  Head,  who,  as  agent  for  Devin, 
was  to  receive  and  file  the  same  for  record,  and 
that  a  mortgage,  ready  for  execution,  was  then 
given  to  said  Thompson,  to  be  -executed  and  •  sent 
to  Mahlon  Head,  as  agreed  upon.  Thompson  and 
the  other  defendants  deny  that  there  was  any  agree- 
ment to  give  a  mortgage  on  said  lot  to  secure  said  notes. 
Decree  was  entered  in  the  district  court,  finding  and 
establishing  the  lien  of  plaintiff  Devin  for  twenty -one 
hundred  and  sixteen  dollars,  with  ten  per  cent,  interest 
from  date  of  decree,  and  for  $133.12  taxes  paid,  with 
six  per  cent,  interest  from  date  of  decree,  and  declaring 
the  same  to  be  superior  and  paramount  to  the  lien  of 
the  defendants  Barhydt  &  Co.  It  was  ordered  and 
adjudged  that  the  plaintiff  Albert  Head  be  subrogated 
to  all  the  rights  and  equities  of  his  co-plaintiff  G.  W. 
Devin;  that  the  injunction  be  dissolved;  that  the 
defendants  Barhydt  &  Co.,  may,  if  they  so  elect, 
cause  said  lot  to  be  sold  under  their  judgment  against 
Thompson;  the  sale  to  be  subject  to  said  lien  in  favor 
of  plaintiffs  for  said  amount  found  due.  The  defend- 
ants Eagleson  and  Barhydt  &  Co.  appeal. 

H,  E.  Long^  for  appellants. 

Russell  &  ToUver   and   Mitchell  &    Dudley^  for 
appellees. 
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GiVEx,  J. — I.  Our  first  inquiry  is  whether  at  the 
time  of  the  sale,  and  as  a  part  thereof,  it  was  agreed 
that  Thompson  should  execute  to  Devin  a  mortgage  on 
the  lot  to  secure  the  seven  promissory  notes.  We  are 
entirely  convinced  that  such  was  the  agreement.  Devin, 
Mahlon  Head  and  Albert  Head  each  so  testified,  and 
they  are  corroborated  by  the  facts  that  Devin  and 
Thompson  were  strangers;  that  Devin  had  been  informed 
by  Mahlon  Head  that  he  did  not  understand  that 
Thompson  was  worth  a  great  deal  of  money;  that  credit 
was  extended  for  the  greater  part  of  the  purchase  price, 
and  on  long  time;  and  that  Thompson  was  in  possession 
of  the  very  mortgage  which  Devin  says  he  filled  out 
and  gave  to  him  to  be  executed  and  sent  to  Mahlon 
Head  for  record.  The  language  of  the  notes  indi- 
cates such  an  agreement.  The  unsupported  denial  of 
Thompson  cannot  prevail  against  this  weight  of  tes- 
timony. 

II.  Appellants  contend  that,  as  a  mortgage  on  real 
estate  is  an  instrument  affecting  the  title  thereof,   or 

conveying  an  interest  therein,  it  must  be  in 

1    STATim  of 

frauds:  Writing,   aud,  if  not,  that  it  comes  within 

mortirage       the  Statute  of  f rauds,  and  cannot  be  proved, 

land  for  pur-  '  -  i 

chase  money:  and  heuce  that  an  agreement  for  such  a 

Tendor's  lien.  ...  .  ,  . 

mortgage,  unless  m  writing,  comes  withm 
the  statute,  and  is  invalid.  The  general  provision  of 
the  statute  is  that  no  evidence  of  contracts  for  the 
creation  or  transfer  of  any  interest  in  lands,  except 
leases  for  a  term  not  exceeding  one  year,  is  competent, 
unless  it  be  in  writing,  and  signed  by  the  party  charged, 
or  by  his  lawfully  authorized  agent.  To  this  general 
provision  there  is  the  exception  that  it  shall  not  "apply 
where  the  purchase  money,  or  any  portion  thereof,  has 
been  received  by  the  vendor,  or  when  the  vendee,  with 
the  actual  or  implied  consent  of  the  vendor,  has  taken 
and  held  possession  thereof  under  and  by  virtue  of 
the  contract,  or  when  there  is  any  other  circumstance, 
which,  by  the  law  heretofore  in  force,  could  have 
Vol,  79—18 
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taken  the  case  out  of  the  statute  of  frauds."  Code, 
sees.  3663-3665.  Clearly,  the  consideration  for  which 
Thompson  was  to  give  the  mortgage  had  been  received 
by  him.  There  was  such  a  part  performance  of  the 
agreement  as  takes  it  out  of  the  statute  of  frauds,  and 
renders  it  enforceable  by  courts  of  equity. 

III.  "The  term  'purchase  money,'  as  used  in 
this    statute,    means    the    consideration.''     Devin   v. 

JSimeTi  29  Iowa,  298.  The  consideration 
*•  I^^  for  Thompson's  promise  to  give  a  mortgage 
cute  mort-  was  the  Sale  and  conveyance  of  the  lot  to 
him,  which  consideration  he  fully  received. 
That  such  a  part  performance  will  take  the  case  out  of 
the  statute  of  frauds  is  so  well  established  as  not  to 
require  citatiop  of  authorities.  It  would  be  grossly 
inequitable  to  leave  Thompson  to  enjoy  the  fruits  of 
the  oral  agreement,  and  deny  to  Devin  "what  was  prom- 
ised to  him  in  consideration  therefor.  The  numerous 
authorities  cited  by  counsel  for  appellants,  relating  to 
equitable  mortgages  by  deposit  of  title  deeds,  are  not 
applicable  to  a  case  where  there  has  been  an  oral  agree- 
ment to  give  a  mortgage,  that  has  been  so  far  performed 
as  to  bring  the  case  within  the  exception  to  the  general 
statute.  The  agreement  was  to  execute  the  mortgage 
prepared  by  Devih,  in  which  it  is  provided  that 
Thompson  shall  pay  accruing  taxes.  This  he  failed  to 
do,  and  Devin  paid  them  to  preserve  his.  security.  We 
are  clearly  of  the  opinion  that,  as  between  Devin  and 
Thompson,  Devin  is  entitled  to  a  lien,  according  to  the 
terms  of  the  mortgage  prepared,  and  which  Thompson 
agreed  to  execute,  for  the  unpaid  purchase  money  and 
interest,  and  for  the  taxes  paid  by  Devin  on  the  lot. 

IV.  It  is  contended,  on  behalf  of  appellants 
Barhydt  &  Co.,  that,  though  such  a  lien  may  exist  as 
,  . .       between  Thompson  and  Devin,  it  is  of  no 

oreiSfn*:       validity  as  to  them ;  they  having  extended 

priority.         credit  to  Thompson  on  the    faith    of    his 

property,    and    without    any    knowledge    of   such   a 

lien.     It   is   unquestionably    true   that   they    had  no 
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knowledge  of  this  lien  at  the  time  they  gave  credit 
to  Thompson,  and  we  think  it  also  true  that  they  did 
not  then  know  that  Thompson  had  or  claimed  any 
interest  in  the  lot  in  question.  Both  members  of  the 
firm  were  witnesses,  and  neither  testified  to  having  any 
knowledge  of  this  lot,  or  that  Thompson  had  any 
interest  in  it  at  the  time  they  gave  credit  to  him.  The 
deed  to  Thompson  was  not  filed  for  record  until  long 
after  the  date  of  the  last  item  in  the  account  upon 
which  judgment  was  confessed.  It  is  evident  that  they 
did  not  extend  that  credit  to  Thompson  because  of  any 
interest  he  had  in  the  lot. 

The  case  of  Hulett  v.  Whipple^  58  Barb.  224,  relied 
upon  by  appellants,  is  identical  with  this  in  many  of 
its  facts,  yet  diflferihg  in  several  important  particulars. 
In  that  case,  at  the  time  of  the  conveyance  and  delivery 
of  the  notes,  the  purchaser  promised  that  he  would 
give  security  "at  any  time  thereafter,  or  would  at  any 
time  thereafter  give  him  security  on  the  land;"  thus 
leaving  it  with  the  vendor  to  demand  security  when  he 
desired  it.  No  demand  was  made,  and  hence  the 
vendor  was  held  to  have  waived  the  security.  In  this 
case,  the  security  was  to  be  given  as  soon  as  Thompson 
could  go  to  his  home,  and  have  his  wife  join  in  the 
mortgage.  There  was  nothing  remaining  for  Devin  to 
do  to  entitle  him  to  the  mortgage.  In  that  case,  as  in 
this,  defendants,  without  knowledge  of  the  unrecorded 
lien,  gave  credit,  but,  unlike  this,  did  so  after  an 
examination  of  the  records,  and  upon  the  faith  of  the 
vendee's  apparent,  unincumbered,  record  title.  In  that 
case,  as  in  this,  the  vendor  prepared  the  deed,  but  he 
did  not  prepare  a  mortgage  to  be  given,  as  Devin  did ; 
in  that,  the  vendor  received  the  money  and  notes  with- 
out requiring  or  demanding  a  mortgage, — **  he  consented 
to  take  Cressey's  notes,  and  let  him  go."  With  no 
right  to  expect  a  mortgage  until  demanded,  he  waited 
two  years  and  nine  months  without  making  his  claim 
known.  Devin  waited,  supposing  his  mortgage  had 
be.en  executed,  and  sent  to  Mr.  Head,  and  was  upon 
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record.  The  court  says  in  that  case:  ''It  may  be  laid 
down  as  a  sound  rule  of  equity  that  a  judgment  credi- 
tor who  adyances  his  money  on  the  faith  of  unincum- 
bered title  upon  the  record,  without  notice,  is  entitled 
to  the  lien  acquired  thereby,  in  preference  to  the  secret 
unrecorded  lien  of  the  vendor  for  a  part  of  the  purchase 
money."  This  case  is  not  within  that  rule,  because 
credit  was  not  given  to  Thompson  upon  the  faith  of  his 
title. 

V.     Appellants  contend  that,  at  most,  Devin  has 
but  a  mere  vendor's  lien,  and  that  this  became  extin- 

^  . .        guished  by  the  conveyance  from  Thompson 

men°*by***"      *^  Browu,  assiguee,  under  the  provisions  of 
ISwencyind    sectiou  1940,  Code,  which  provides  that  ''no 
assiernment.     vendor's  lien  for  unpaid  purchase  money 
shall  be  recognized  or  enforced,  in  any  court  of  law  or 
equity,  after  a  conveyance  by  the  vendee,  unless  such 
lien    is  reserved    by    conveyance,    mortgage    or  other 
instrument,  duly  acknowledged  and  recorded."     It  was 
held  in  Prout]f  v.  Clark^  73  Iowa,  55,  that  an  assign- 
ment by  an  insolvent  was  a  conveyance,   within  the 
meaning  of  this  section.     In  Poster  v.  City  of  Dubuque^ 
20  Iowa,  442,  it  is  said :     "  The  right  to  a  lien  in  favor 
of  a  vendor  upon  the  real  estate  sold  to  a  vendee  is  not 
based  upon  contract,   nor  is  it  properly  an  equitable 
mortgage;  neither  can  it  be  regarded  as  a  trust  result- 
ing to  the  vendor  by  reason  of  the  vendee  holding  the 
estate  with  the  purchase  money  unpaid.     It  is  a  simple 
equity,  raised  and  administered  by  courts  of  chancery." 
Devin's  lien  is  not  such  a  lien.     It  is  not  a  simple 
equity,  but  a  lien  based  upon  a  contract, — a  contract, 
as  we  have  seen,  such  as  courts  of  equity  will  enforce. 
Hence  section  1940  does  not  apply.     The  assignee  takes 
the  property  of  his  assignor  subject  to  all  the  equities 
existing  against  it  in  favor  of  third  ^  parties.     He  stands 
in  the  shoes,   and  succeeds  onl}'^  to  the  rights,  of  the 
assignor.     Roberts  v.  Corbin,   26  Iowa,   316.     Counsel 
claim,  on  the  authority  of  Cutler  vl  Ammon^  65  Iowa, 
281,  that  defendants'  judgment  is  entitled  to  priorify. 


JANUARY  TERM,  1890,  277 

Devin  v.  Eagleson. 

It  was  held  in  that  case  that  the  lien  of  $i  jadgment 
takes  precedence  of  a  prior  vendor's  lien,  but  it  does 
not  hold  that  the  jadgment  would  take  precedence  over 
a  lien-created  by  contract. 

VI.  It  is  provided  in  section  5057,  Revised  Stat- 
utes, United  States,  that  no  snit  shall  be  maintained  in 
6.  bankruftct:  ^^y  ^^^^^  between  the   assignee  in  bank- 

f£S*Bfiai58t  ruptcy  and  the  person  claiming  an  adverse 
property':'  iuteiest,  touchiug  any  property  or  rights  of 
fimitation.  property,  transferable  to  or  vested  in  such 
assignee,  unless  brought  within  two  years  from  the 
time  when  the  cause  of  action  accrued  for  or  against 
such  assignee.  Appellants  contend  that  the  plaintiff 
Devin's  cause  of  action  accrued  when  the  first  note  fell 
due,  January  1,  1879,  and  that,  as  defendants'  action 
was  not  brought  within  two  years  thereafter,  nor  within 
two  years  after  the  last  note  fell  due,  January  1,  1883, 
the  action  is  barred.  Ooodnow  v.  Oakley^  66  Iowa,  658, 
is  relied  upon.  That  was  an  action  against  the  assignee 
to  recover  for  taxes  paid  upon  lands  owned  by  the 
bankriipt,  and  to  have  the  same  declared  a  lien  upon 
the  land.  Subsequent  to  the  bringing  of  the  action, 
the  assignee  conveyed  the  land  to  other  persons,  who, 
by  proper  amendments  to  the  petition,  were  made 
defendants.  It  was  held  that  the  plaintiff  came  within 
the  express  language  of  the  provision,  as  one  claiming 
an  adverse  interest  touching  property,  or  rights  of 
property,  vested  in  such  assignee.  This  case  is  dis- 
tinguishable from  that,  in  the  fact  that  this  conveyance 
was  to  the  plaintiff,  and  that  the  assignee  is  not  a  party 
to  this  action.  While  it  is  true  that,  in  a  certain  event, 
relief  is  asked  against  Thompson  and  wife,  yet  it  is  not 
a  case  wherein  plaintiff  is  claiming  an  interest  adverse 
to  the  assignee,  touching  property  or  rights  of  property 
vested  in  him.  The  re?J  controversy  is  between  Devin 
and  Barhydt  &  Co.,  and  not  within  the  statute  cited. 
We  find  nothing  in  any  of  the  cases  referred  to  in  con- 
flict with  this  view. 

VII.  Appellants'  further  contention  is  that  plain- 
tiffs are  estopped  by  their  laches  from  asserting  their 
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«.  kquttt:  ^^^'  Having  consammated  his  lien  by 
relief:  laohea.  securing  the  Conveyance  of  the  assignee, 
there  was  no  cause  for  action  upon  the  part  of  Devin 
until  he  was  disturbed  by  Barhydt  &  Co.'s  execution, 
and,  when  this  occurred,  this  *  action  was  brought.  He 
is  guilty  of  no  laches. 

VIII.  It  is  also  contended  by  appellants  that 
Devin  cannot  recover  taxes,  because  there  was  no  agree- 
ment in  writing  entitling  him  to  recover  the  same.  The 
mortgage  which  Thompson  agreed  to  and  should  have 
executed  provides  for  the  payment  of  taxes.  Hence 
Devin' s  right  to  a  lien  for  unpaid  purchase  money 
covers  the  taxes.  Our  conclusion  is  that  the  decree  of 
the  district  court  is  right,  and  should  in  all  respects  be 

Affirmed. 
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Homestead:  joint  tenancy:  conveyance:  vaudity:  *v^o  may 
QUESTION :  innocent  purchaseb.  The  real  estate  in  controversy 
was  owned  jointly  by  P.  and  his  son,  and  was  occupied  by  P., 
who  was  a  married  man,  as  his  homestead.  While  so  occupied  P. 
and  his  son  conveyed  it  \o  P.'s  daughter,  but  P.'s  wife  did  not 
join  in  the  deed.  After  the  death  of  both  P.  and  his  wife,  the 
daughter  conveyed  to  plaintiff.  P.'s  heirs  always  regarded  these 
conveyances  as  valid.  Prior  to  the  conveyance  to  plaintiff,  defend- 
ants procured  a  judgment  against  two  of  the  sons  of  P.  Plaintiff, 
when  he  took  his  conveyance,  knew  of  this  judgment,  and  also 
knew  of  the  occupancy  of  the  premises  by  P.  as  his  homestead  up 
to  the  time  of  his  death.    Held —  * 

(1)  That,  while  P.  was  only  a  joint  tenant,  his  occupancy  of  the 
premises  as  such  gave  him  a  homestead  right  therein.  (See 
Thorn  v.  Thorn,  14  Iowa,  53;  Wertz  v.  Merritt,  74  Iowa, 
686.) 

(2)  That  the  failure  of  P.*s  wife  to  join  in  the  deed  to  the 
daughter  made  the  deed  of  no  effect  so  far  as  P.'s  undivided 
interest  was  concerned.  (See  Code,  sec.  1990,  and  citations 
in  opinion.) 

(8)  That,  though  P.'s  heirs  did  not  question  that  conveyance, 
defendants  had  the  right  to  do  so,  if  they  were  interested  as 
judgment  lien-holders. 
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(4)  That,  since  the  conveyance  was  a  nullity  as  to  P.*8  undi- 
Tided  interest,  that  interest  descended,  upon  the  death  of 
his  wife  and  himself,  to  his  children,  and  defendant's  judg- 
ment became  a  lien  on  the  shares  of  the  two  sons  who  were 
judgment  debtors,  and  they  were  sold  on  execution  there 
under. 

C5)  That  plaintiff,  with  the  knowledge  he  had  when  he  pur- 
chased, could  not  claim  priority  over  defendants  on  the 
ground  that  he  was  an  innocent  purchaser,  under  the  rule 
of  Lunt,v.  Neeley,  67  Iowa,  98. 

Appeal  from   Folk   District    Court — Hon.    Josiah 

Given,  Judge. 

Piled,  February  3,  1890. 

Action  in  equity  to  quiet  title.  .There  was  a  trial 
on  the  merits,  and  a  decree  for  plaintiff.  The  defend- 
ants appeal. 

C.  C.  <&  C.  L.  Nourse^  for  appellants. 

Conrad  <ft    Campbell   and    Hugh    Brennan^    for 

appellee. 

• 

Robinson,  J. — The  property  in  controversy  is  **the 
west  sixty  feet  of  lot  9,  block  19,  East  Port  Des  Moines, 
now  included  in  the  city  of  Des  Moines."  In  the  year 
1867,  it  was  owned  by  B.  P.  Allen.  At  some  time,  not 
later  than  the  year  1869,  he  contracted  to  sell  it  to 
Hazard  Parks  and  his  son  T.  J.  Parks,  and  on  the 
twenty-second  day  of  October,  1878,  a  deed  was  exe- 
cuted in  fulfillment  of  the  contract  by  the  assignee  in 
bankruptcy  of  Allen.  Hazard  Parks  was  a  married 
man,  the  head  of  a  family,  when  the  property  was  pur- 
chased; and  he  lived  on  and  occupied  it  as  a  homestead 
from  about  the  time  of  its  purchase  until  his  death, 
which  occurred  in  April,  1883.  While  the  premises 
were  so  occupied,  and  on  the  twenty-ninth  day  of 
October,  1878,  Hazard  and  T.  J.  Parks  executed  a  deed 
for  them  to  '*Leah  Parks.'*  On  the  tenth  day  of 
August,  1885,  a  deed  for  the  premises  was  executed,  in 
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the  name  of  Leah  Parks,  to  plaintiflf.  In  the  year  1884, 
T.  J.  Parks  and  A.  J.  Parks,  also  a  son  of  Hazard, 
were  engaged  in  business,  and  contracted  an  indebted- 
ness to  defendants.  On  the  thirtieth  day  of  March, 
1885,  defendants  recovered  a  judgment  on  said  indebt- 
edness against  T.  J.  Parks  and  A..  J.  Parks,  in  the 
district  court  of  Polk  county,  for  $259.16,  besides 
interest  and  costs.  An  execution  was  issued  to  satisfy 
the  judgment;  and  on  the  twenty-seventh  day  of 
November,  1886,  the  property  in  controversy  was  sold 
to  defendants  under  the  execution,  and  a  certificate  of 
sale  was  duly  issued  to  them.  The  wife  of  Hazard  Parks 
was  named  ''  Leah."  She  was  the  mother  of  T.  J.  and 
A.  J.  Parks,  and  died  in  September,  1881.  Hazard  and 
his  wife,  Leah,  had  several  daughters,  and  among  them 
one  who  was  known  to  the  neighbors  of  the  family  as 
''Lq-yilla,"  but  whose  full  name,  as  appellee  contends, 
was  Leah  Lovilla  Parks. 

I.  Appellants  insist  that  the  property  in  contro- 
versy was  a  homestead,  within  the  meaning  of  the  law, 
when  the  deed  of  October  29,  1878,  was  executed;  that 
it  was  made  to  the  wife  of  Hazard;  that  upon  her  death 
it  became  the  property  of  her  husband  and  children, 
as  she  died  intestate,  and  that  upon  the  death  of 
Hazard,  intestate,  the  title  to  the  premises  became 
fully  vested  in  their  children,  of  whom  seven  are 
living.  Appellants  further  contend  that,  if  the  grantee 
of  the  deed  was  in  faot  the  daughter  Lovilla,  the 
deed  was  void  as  to  the  interest  of  Hazard,  for  the 
reason  that  It  was  his  homestead,  and  his  wife  did  not 
join  in  the  conveyance.  Therefore,  that  an  undivided 
two-sevenths  of  an  undivided  one-half  of  the  premises 
would  be  subject  to  the  payment  of  their  judgment.  It 
is  conceded  that  the  premises  were  worth  five  thousand 
dollars  when  plaintiff  obtained  his  conveyance  from 
Leah  Parks.  So  far  as  the  record  shows,  the  convey- 
ance to  Hazard  and  T.  J.  Parks  constituted  them 
tenants  in  common  of  the  property  conveyed.  Code, 
sec.  1939.     A  homestead  right  in  land  owned  by  tenants 
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in  common  may  be  acquired  by  one  of  the  co-tenants 
{Thorn  v.  Thorn^  14  Iowa,  63;  Wertz  v,  Merrittj  74 
Iowa,  686);  and  snch  right  can  he  acquired  in  land  held 
only  by  equitable  title  {He^oiit  v.  Rankin^  41  Iowa,  44), 
The  evidence  clearly  shows  that  Hazard  Parks  had  a 
homestead  right  in  the  premises  when  the  deed  of  him- 
self and  son  was  executed  to  Leah  Parks.  We  are  also 
of  the  opinion  that  the  grantee  was  the  daughter,  Leah 
Lovilla  Parks.  It  is  true,  as  claimed  by  appellants,  that 
there  is  ^  strong  showing  to  the  contrary.  The  neighbors 
of  the  family  knew  the  daughter  only  by  the  name 
"Lovilla,"  or  "Villa."  A  lady  who  employed  her 
for  two  years  knew  her  only  as  "Lovilla;"  and  a 
brother-in-law  knew  her  only  as  "  Lovilla"  or  "  Villa  " 
during  an  acquaintance  of  nine  years,  and  for  two  years 
after  his  marriage  to  one  of  her  sisters.  But  T.  J. 
Parks  testifies  positively  that  the  conveyance  was  to  his 
sister,  and  a  sister  named  Anna  testifies  that  Lovilla^  s 
name  was  "Leah  Lovilla."  Plaintiff,  who  knew  the 
family  many  years,  testifies  to  the  same  effect.  As  the 
mother's  name  was  also  Leah,  it  would  not  be  unnat- 
ural to  call  the  daughter  by  her  other  name.  Certainly, 
the  testimony  of  members  of  the  family  is  entitled  to 
greater  weight  than  that  of  others  who  only  knew  the 
name  commonly  used.  It  being  determined  that  the 
grantee  was  the  daughter  of  Hazard  Parks,  his  convey- 
ance was  invalid  because  of  the  homestead  character  of 
the  premises  and  the  failure  of  his  wife  to  join  in  the 
deed. 

This  conclusion  is  not  seriously  questioned  by 
appellee,  but  he  insists  that  appellants  are  not  in 
position  to  take  advantage  of  the  invalidity;  that  in 
justice  and  equity  no  one  outside  of  the  family  or  heirs 
can  disturb  the  title  or  take  advantage  of  the  deed;  that 
all  the  heirs  have  treated  the  conveyance  as  valid;  and 
that  no  one  else  has  a  right  to  question  it.  The  statute 
provides  that  such  a  conveyance  is  of  no  validity. 
Code,  sec.  1990;  Alley  v.  Bay^  9  Iowa,  609;  Barnett  v. 
Mendenhallj  42  Iowa,  296;  Belden  v.  Younger ,  76  Iowa, 
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667.    Therefore^  any  one  interested  in  the  property  it 
attempted  to  convey  may  question  it. 

II.  Appellee  contends  that  he  is  an  innocent 
purchaser,  within  the  rule  announced  in  Lunt  v. 
Seelej/j  67  Iowa,  98;  but  we  think  the  evidence  shows 
clearly  that  he  had  knowledge  of  such  facts  as  charged 
him  with  notice  of  defendants'  rights.  He  was  well 
acquainted  with  the  family  of  Hazard  Parks,  and  had 
known  them  for  many  years.  He  knew  they  occupied 
the  premises  as  a  homestead.  He  knew  when  the  father 
and  mother  died,  and  that  there  was  an  unsatisfied 
judgment  against  Parks  Bros,  in  favor  of  defendants. 
In  addition  to  the  deed  from  Leah  he  required  a 
quitclaim  deed  from  all  the  other  heirs,  which  described 
the  property  as  their  homestead.  He  is  shown  to  have 
been  fully  advised  as  to  all  material  facts  upon  which 
defendants  rely,  and  is  not  entitled  to  protection  as  an 
innocent  purchaser. 

III.  It  appears  that  T.  J.  ifarks  and  A.  J.  Parks 
together  owned  an  undivided  two-sevenths  of  an 
undivided  one-half  of  the  property  in  controversy  when 
the  judgment  through  which  defendants  claim  was 
rendered,  and  that  the  judgment  was  a  lien  on  the 
interest  so  owned.  Therefore,  the  execution  sale  was 
effectual  to  convey  the  rights  of  the  judgment  debtors 
in  the  property  subject  to  any  right  of  redemption  which 
may  have  existed  paramount  to  the  title  of  plain tiflE. 
It  follows  that  he  is  not  entitled  to  the  relief  demanded. 
The  decree  of  the  district  court  is,  therefore, 

Revebsed. 
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1.  Evidence:  OBJBonoN  too  late:  no  pbejudicb.  In  an  action 
for  breach  of  warranty  in  the  sale  of  machinery,  plaintiff,  in  his 
examination  in  chief,  stated  that  he  had  received  from  defendants 
a  plan  for  setting  it  up,  and  in  answer  to  the  question,  "was  it 
erected  according  to  that  plan,"  he  said  "yes."  Defendants  then 
objected  to  the  question  on  the  ground  that  plaintiff  should  show 
the  plan,  and  how  the  machinery  was  erected*    HeZct-*    - 
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(1)  That  the  objection  to  the  question  was  too  late  after  it  had 
been  answered. 

(2)  That,  even  if  the  objection  were  made  in  time,  the  ruling 
was  without  prejudice,  since  defendants  made  no  attempt  to 
show,  by  cross-examination  or  otherwise,  that  plaintiff  had 
deviated  from  the  plan. 


:    OBJECmON    WITHOUT    QROUND    STATBD.     A    COUrt    is    not 

obliged  to  sustain  an  objection  to  evidence  when  no  ground  for 
the  objection  is  stated,  even  though  a  sufficient  ground  exists. 


:  OBJECTIONS.:  ONLY  STATED  OROUNDS  CONSIDERED.     Where  a 

party  objects  to  evidence  upon  certain  grounds  which  are  not  well 
taken,  it  is  not  error  for  the  court  to  overrule  the  objection,  though 
a  good  ground  for  the  objection  may  exist. 


:  POWER  OF  ENQINE :  COMPETENCY.    Where  the  power  of  an 

engine  with  which  plaintiff  had  tried  to  run  his  mill  was  material, 
it  was  competent  for  a  witness  who  had  been  engaged  in  operat- 
ing the  mill  to  testify  to  its  power  as  compared  with  that  of  three 
water-wheels,  of  known  power,  by  which  the  mill  had  been  run. 

:  OP  AGENCY  :  WHEN  NOT  ADMISSIBLE.    One  who  has  con- 


tracted as  a  principal  cannot,  when  sought  to  be  held  upon  the 
contract,  be  permitted  to  show  that  he  was  only  an  agent,  where 
he  does  not  propose  to  show  that  the  other  party  knew  of  such 
agency  at  the  time  of  contracting. 

Conspiraoy :  when  not  actionable  :  evidence.  Defendants,  by 
counter-claim,  sought  to  recover  of  plaintiff  for  an  alleged  con- 
spiracy with  one  W.,  whereby  defendants  were  induced  to  ship 
property  to  Iowa  for  W.,  but  whicl)  was  consigned  to  defendants, 
the  object  of  the  conspiracy  being  to  get  property  of  the  defend- 
ants within  the  jurisdiction  of  the  courts  of  Iowa,  that  the  plain- 
tiff might  attach  it  in  this  case,  which  he  did.  The  order  on 
which  it  was  shipped  provided  that  it  was  not  to  pass  to  W.  until 
he  paid  for  it  upon  delivery,  and  it  never  was  paid  for,  nor  deliv- 
ered to  any  one.  Held  that,  if  there  was  a  conspiracy  as  alleged, 
it  did  not  operate  to  deprive  defendants  of  their  property,  and  that 
the  court  properly  refused  to  require  plaintiff  to  testify  in  regard 
thereto. 

Sale :  warranty  :  when  implied  by  law.  Where  plaintiff  ordered 
machinery  without  inspecting  it,  and  with  no  opportunity  to  do 
BO,  but  defendants  knew  the  use  for  which  it  was  intended,  the 
law  will  imply  a  warranty  that  the  machinery  was  fit  for  the 
designed  use,  and  that  it  was  in  merchantable  condition,  unless 
such  warranty  was  excluded  by  the  terms  of  the  order;  and  the 
mere  fact  that  the  contract  in  such  a  case  provided  for  certain  war- 
ranties did  not  operate  to  exclude  the  warranties  implied  by  law, 
unless  such  implied  warranties  were  incompatible  with  the  terms  of 
the  contract.    (See  opinion  for  citations.) 
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Appeal  from  Butler  District  Court. — Hon.   John  G- 

Sherwin,  Judge. 

Piled,  February  3,  1890. 

Action  to  recover  damages  alleged  to  have  been 
sustained  by  reason  of  breach  of  warranty  in  the  sale  of 
machinery.  There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  for  plaintiff.     The  defendant  appeals. 

Cummins  &  Wright^  for  appellant. 

J.  H,  Scales^  for  appellee. 

Robinson,  J. — The  agreement  under  which  the 
machinery  in  controversy  was  sold  was  in  writing  and 
in  the  form  of  an  order.  The  portions  material  to  a 
determination  of  the  questions  raised  on  this  appeal  are 
as  follows : 

^^  Messrs.  Fairbanks^  Morse  <fe  do.,  Chicago 

"Please  furnish  me  at  once  the  following  named 
goods:  *  *  *  One  twenty-five-horse  power  Stand- 
ard Westinghouse  engine;  one  thirty-horse  power 
boiler,  with  fixtures  complete,  and  machines  as  follows : 
One  steam  pump,  with  sufficient  capacity  to  supply 
boiler  and  heater  with  water  taken  from  the  well; 

*  *    *    one  Still  well  heater  and  connections  complete. 

*  *  *  This  order  is  for  the  engine  and  boiler  at 
Lester ville,  Dakota  Territory,  with  fixtures  complete, 
except  inspirator  and  heater;  the  latter  to  be  rei^laced 
with  the  Stillwell  heater.  Said  outfit  to  be  in  good 
order,  except  from  exposure  to  weather  at  Lesterville, 
which  has  not  damaged  the  real  merits  of  the 
machinery."  ; 

The  machinery  specified  in  the  agreement  was 
delivered  to  plaintiff.  The  petition  alleges  that  the 
machinery  was  "warranted  to  be  sufficient  to  furnish 
the  motive  power  for  the  Aplington  Grist  and  Plouring 
Mills,  and  be  sound,  and  do  good  work,  specified 
in  said  warranty.  *  *  *  That  on  a  specified  test 
thereof  said  engine,  machinery  and  appliances  sold  by 
defendant  to  plaintiff  proved  defective  and  insufficient, 
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in  this :  That  it  throws  crank  case  oil  into  the  heater 
and  boiler,  so  as  to  render  it  dangerous,  insufficient  and 
entails  great  expense  in  its  operation,  and  is  insufficient 
to  furnish  the  motive  power  for  plaintiff's  said  mill." 
The  answer  denies  the  alleged  warranty,  denies  the 
alleged  defects  in  the  machinery,  and  avers  that  the 
cause  of  the  throwing  of  crank  case  oil  into  the  heater 
and  boiler  was  the  use  by  plaintiff  of  an  open  heater, 
without  an  oil  extractor.  The  answer  further  avers,  by 
way  of  counter-claim,  that  plaintiff  and  one  Wandby, 
by  means  of  a  fraudulent  conspiracy,  caused  defendant 
to  ship  for  said  Wandby,  at  Parkersburg,  Iowa,  a  beam 
stock-scale  and  beam  box  for  the  agreed  price  of  one 
hundred  and  sixty-five  dollars;  that  said  scale  and  beam 
box  were  marked  to  defendants  at  Parkersburg,  and 
upon  their  arrival  there  they  were  taken  under  a  writ  of 
attachment  issued  in  this  action;  that  the  order  for  said 
attached  property  was  given  by  Wandby,  at  the  request 
and  for  the  benefit  of  plaintiff,  in  order  to  get  property 
of  defendant,  a  foreign  corporation,  within  the  juris- 
diction of  this  court,  and  thus  cause  defendant  to 
appear  in  this  action;  that  the  price  of  the  scale  and 
box  is  unpaid.  Judgment  is  demanded  therefor.  The 
answer  further  avers  that  defendant  was  not  the  man- 
ufacturer of  the  machinery  in  question,  and  that  in  the 
sale  thereof  it  acted  only  as  agents  for  the  manufact- 
urer, the  Westinghouse  Machine  Works.  The  counter^ 
claim  is  denied. 

I.     Plaintiff  testified  to  receiving  the  machinery, 

and    that  he  proceeded  to    erect  the  engine.      After 

1  BviBENCTo  •      describing  what  was  necessary  to  be  done, 

29^*^51®?«1     he    stated    that   he    had    instructions    in 

too  late :  no 

prejudice.  regard  to  it;  that  defendant  sent  him  a 
plan.  He  was  then  asked  this  question:  "Was  it 
erected  according  to  the  plan  ?"  and  he  answered  *'Yes." 
Defendant  then  objected  to  the  question  upon  the 
ground  that  plaintiff  should  show  the  plan,  and  show 
how  the  machinery  was  erected  ;  and  the  objection  was 
overruled.  The  objection  should  have  been  made,  if  at 
all,  before  the  answer  was  given.    The  interrogatory 
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related  to  an  issue  tendered  by  the  answer,  and  was 
asked  of  plaintiff  during  his  examination  in  chief,,  to 
support  the  averments  of  his  petition.  Defendant  had 
an  opportunity  to  cross-examine  the  witness,  and  test 
the  accuracy  of  his  answer.  We  do  not  find  any 
attempt  shown  by  the  record  to  prove  that  plaintiff 
deviated  from  the  plan  furnished  in  setting  up  the 
machinery.  In  view  of  these  facts  no  prejudice  could 
have  resulted  to  defendant  from  the  ruling  in  question, 
even  if  it  be  conceded  that  the  objection  was  made  in 
time. 

II.  Plaintiff  testified  that  the  engine  did  not 
develop  more  than  seventeen-horse  power.  He  was 
2  :objeo-      *^®^  asked  this  question :  "  Was  that  suffi- 

ou?i?ound  cient  for  the  propelling  of  the  mill  machin- 
stated,  '  ery?"  The  question  was  objected  to,  but 
no  ground  of  objection  was  stated.  The  substance  of 
the  answer  was  that  the  power  developed  was  not  sufli- 
cient.  The  court  was  not  obliged  to  sustain  an  objec- 
tion for  which  no  ground  was  suggested,  even  though 
a  sufficient  one  in  fact  existed.  It  is  the  right  of  the 
court  to  know  upon  what  ground  the  objector  relies. 
It  is  now  suggested  that  the  question  was  improper 
because  it  was  asked  on  the  theory  that  defendant 
agreed  to  furnish  an  engine  and  boiler  sufficient  to  run 
plaintiff's  mill,  but  the  court  charged  the  jury  that  it 
only  agreed  to  furnish  an  engine  of  twenty-five-horse 
power.  The  evidence  tended  to  show  that  an  engine  of 
twenty-five-horse  power  would  run  the  machinery  of 
the  mill.  Therefore  the  answer  tended  to  show  that  the 
engine  furnished  was  not  of  that  power.  The  ruling 
in  question  was  not  erroneous. 

III.  Plaintiff  was  asked:  "If  the  engine  and 
boiler  and  appliances,  furnished  under  the  order,  had 

been  in  good  order,  and  of  real  merit,  would 

'*  tion8^^Jn?r     i*  l^^^Q  been  worth  the  price  you  pg,id  f" 

^o^nds         This  was  objected  to  on  the  ground  that 

ooMidered.      ^^^.j^^  coutract  prfce  is  the  established  price 

between  them,  which  they  cannot  deny.*'    The  objection 
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was  overruled,  and  plaintiff  answered:  "Yes,  sir.  It 
would  have  been  worth  more."  Appellant  complains 
of  the  question  on  thQ  ground  that  defendant  did  not 
a^ree  that  the  machinery  should  be  "in  good  order, 
and  of  real  merit,"  as  assumed  by  the  question.  But 
the  objection  did  not  raise  the  question  now  discussed. 
The  question  was  not  a  proper  one,  but  no  prejudice 
could  have  resulted  from  the  defect  pointed  out  by  the 
objection  made. 

IV.  Appellant  complains  that  a  witness  named 
Wheater  was  permitted  to  testify,  without  showing 
^  .  ^^^^  Qj  himself  qualified  as  an  expert,   that    thej 

peSnoy.°**™*  engine  did  not  furnish  twenty-five-horse 
power.  The  witness  was  engaged  in  the 
milling  business  in  the  mill  in  question,  and  knew  the 
engine  in  controversy.  He  stated  that  the  engine  only 
furnished  about  seventeen- horse  power,  and  knew  that 
fact  by  comparing  the  power  it  developed  with  that 
developed  by  three  water-wheels  in  the  mill,  of  known 
power.  The  power  of  those  wheels  was  ascertained  by 
actual  measurement.  We  think  it  was  competent  for  the 
witness  to  show  the  result  of  a  comparison  of  the  power 
developed  by  the  wheels  with  that,  furnished  by  the 
engine.  The  power  of  the  latter  may  have  been  ascer- 
tainable with  greater  accuracy,  but  we  are  of  the  opinion 
that  the  evidence  was  admissible  for  what  it  was  worth. 
The  same  is  true  of  certain  testimony  of  plaintiff,  to  the 
same  effect,  to  which  objection  is  made. 

V.  Appellant  complains  of  the  refusal  of  the  court 
to  allow  defendant  to  show  that  it  was  an  agent  for  the 

sale  of  the  Westinghouse  engine  at  the  time 
'  ^when  not  of  the  Sale  to  plaintiff.    It  was  not  shown, 

admissible.  .^         *  -^        ,  ■..,..«. 

nor  was  it  proposed  to  show,  that  plaintiff 
knew  of  the  alleged  agency  when  he  contracted  with 
defendant;  and  in  the  contract  it  is  named,  and  in  all 
respects  treated,  as  a  principal.  The  evidence  in  ques- 
tion was  therefore  properly  excluded. 

VI.  Other  questions,  based  upon  rulings  of  the 
court  in  regard  to  the  introduction  of  evidence,  are 
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6.  con8piraoy:  Stated,  rather  than  discussed,  by  counsel. 
r<^ion2bte:  Among  them  is  one  relating  to  the  refusal 
ev  ence.        ^j  ^j^^  court  to  require  plaintiff  to  testify  in 

regard  to  his  alleged  conspiracy  with  Wandby  for 
ordering  the  scale  and  appurtenances  in  controversy. 
PlaintiflP  testified  that  he  was  not,  so  far  as  he  knew,  the 
owner  of  that  property.  The  order  upon  which  it  was 
shipped  provided  that  it  should  be  sent  to  defendant  at 
Parkersburg;  that  Wandby  should  pay  the  purchase 
price  upon  the  delivery  to  him  at  Parkersburg  of  the 
property;  and  that  the  title  thereto  should  not  pass  from 
defendant  until  the  purchase  price  had  been  fully  paid. 
It  is  not  claimed  that  the  property  was  delivered  to 
plaintifif,  nor  to  Wandby;  and  it  is  shown  that  the  price 
is  unpaid.  Therefore,  under  the  issues  in  the  case,  the 
alleged  conspiracy  of  plaintiff  with  Wandby  was  wholly 
immaterial,  as  it  did  not  operate  to  deprive  defendant 
of  its  property.  We  are  of  the  opinion  that  there  was 
no  error  in  the  rulings  in  question. 

Vll.     Appellant  complains  of  the  refusal  of  the 
court  to  give  certain  instructions  asked  by  it  and  of  the 

7.  Sale  :  wai-  giviug  of  a  portiou  of  a  charge  on  the  same 
frnpifedly®*^  subject,  which  is  as  follows :  * 'Under  this 
^*^*  contract,   it  was  the  duty  of  the  defendant 

to  furnish  to  the  plaintiff  an  engine  of  the  kind  described, 
of  twenty-five-horse  power,  and  all  other  machinery 
and  appliances  specified  in  the  contract,  in  good  condi- 
tion, and  fit  for  use,  except  as  damaged  by  exposure  to 
the  weather  at  Lesterville,  Dakota;  and  if  the  defendant 
failed  and  refused  to  furnish  the  plaintiff  the  said 
machinery  in  the  condition  specified  it  would  be  liable 
to  the  plaintiff  for  damages  in  such  sum  as  you  may 
find  from  the  evidence,  and  under  the  instructions  he 
has  suffered."  Appellant  contends  that  its  contract 
would  have  been  fully  complied  with,  had  it  delivered 
to  plaintiff  a  Standard  Westinghouse  engine  in  the 
condition  in  which  such  engines  are  turned  out  at 
the  factory,  whereas  the  instruction  given  required 
defendant  to  deliver  a  Westinghouse  engine  in  good 
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condition,  and  lit  for  nse,  except  as  damaged  by  the 
weather;  or,  in  other  words,  that  the  court  construed 
the  contract  to  include  a  warranty  that  the  engine  to 
be  delivered,  not  only  had  not  suffered  injury,  except  by 
the  weather,  since  it  left  the  hands  of  the  manufacturer, 
but  also  that  it  was  so  constructed  as  to  be  fit  for  use, 
and  for  the  use  plaintiff  desired  to  make  of  it.  The  rule 
in  regard  to  an  implied  warranty  of  quality  has  been 
stated  as  follows :  ''So  far  as  an  ascertained  specific 
chattel,  already  existing,  and  which  the  buyer  has 
inspected,  is  concerned,  the  rule  of  caveat  emptor  admits 
of  no  exception  by  implied  warranty  of  quality.  But 
where  a  chattel  is  to  be  made  or  supplied  to  the  order  of 
the  purchaser,  there  is  an  implied  warranty  that  it  is 
reasonably  fit  for  the  purpose  for  which  it  is  ordinarily 
used,  or  that  it  is  fit  for  the  special  purpose  intended  by 
the  Ijuyer,  if  that  purpose  be  communicated  to  the 
vendor  when  the  order  is  given."  2Benj.  Sales,  sec.  966. 
feee,  also.  King  v.  Oottschalk^  21  Iowa,  613.  In  this 
case,  plaintiff  had  not  inspected  the  property  ordered, 
and  had  no  opportunity  to  do  so,  when  the  order  was 
given.  On  the  other  hand,  defendant  knew  the  use  for 
which  the  property  was  intended.  Therefore,  unless 
excluded  by  the  terms  of  the  order,  there  was  an  implied 
warranty  that  the  property  was  fit  for  the  designed 
use,  and  that  it  was  in  merchantable  condition.  Appel- 
lant contends  that  the  order,  in  effect,  contains  an 
express  warranty  that  the  property  shall  be  in  good 
order;  hence  that  implied  warranties  must  be  excluded. 
It  is  true  that,  as  a  general  rule,  no  warranty  will  be 
implied  where  the  parties  have  expressed  in  words  the 
warranty  by  .which  they  mean  to  be  bound  (2  Benj.  Sales, 
sec.  1002);  but  the  rule  does  not  extend  to  the  exclusion 
of  warranties  implied  by  law,  where  they  are  not 
excluded  by  the  terms  of  the  contract.  Thus,  an  express 
warranty  of  title  does  not  exclude  an  implied  warranty  of 
quality.  2  Benj.  Sales,  sec.  1002,  note  40,  and  cases 
therein  cited;  Merriam  v.  Fields  24  Wis.  640;  Boothhy 
V.  Scales,  27  Wis.  632;  Moe  v.  Bacheldor^  41  Wis.  360; 
Vol.  79—19 
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Wilcox  V.  Owens,  64  Ga.  601 ;  10  Amer.  &  Eng.  Cyclop. 
Law,  ^109.  A  warranty  will  not  be  implied  in  conflict 
with  the  expressed  terms  of  the  agreement;  but  there 
is  no  conflict  of  that  kind  in  this  case.  The  implied 
warranty  that  the  machinery  is  fit  for  the  use  for  which 
it  was  purchased  is  in  harmony  with  the  provisions 
specifying  the  power  of  the  engine  and  boiler,  and  that 
it  should  be  in  good  order,  except  from  exposure  to  the 
weather,  at  Lesterville.  We  think  the  instruction  in 
question  was  correct,  and  that  those  asked  by  defendant 
were  properly  refused.  This  conclusion  is  not  in  conflict 
with  the  cases  relied  upon  by  appellant,  among  which 
are  Warbasse  v.  Card,  74  Iowa,  306;  Mast  v.  Pearce, 
68  Iowa,  679;  and  Nichols  v.  Wyman^  71  Iowa,  160. 
An  examination  of  those  cases  will  show  that  they 
decided,  in  effect,  that  the  terms  of  an  agreement  in 
writing  could  not  be  varied  or  contradicted  by  evidence 
of  a  parol  contemporaneous  agreement.  No  question 
in  regard  to  warranties  implied  by  law  was  involved. 
The  judgment  of  the  district  court  is 

Affirmed. 


Citizens'  National  Bank  et  al.  v.  Johnson  et  al. 

1.  Chattel  Mortgage :  of  PARTNEBsmp  propbbty  :  fobm,  bxecution 
AND  ACENOWLBDOMBNT  OF.  F.  J.  was  a  member  of  the  firm  of 
A.  T.  J.  &  Sod,  the  members  of  which  were  M.  E.  J.,  K.  J.  and 
himself.  To  secure  a  firm  debt,  he  executed  a  chattel  mortgage 
on  the  firm  property,  beginning,  **I,  A.  T.  J.  &  Son  Co.,  per  F.  J., 
a  member  of  the  firm,"  and  the  mortgagor  was  afterwards  referred 
to  in  the  instrument  thus:  *'I,  the  said  A.  T.  J.  &  Co.,"  and 
"A.  T.  J.  &  Co.,  mortgagor."  It  was  signed  by  F.  J.  and  M.  E.  J., 
and  K.  J.  consented  to  its  execution,  and  it  was  acknowledged  by 
<'  F.  J.,  a  member  of  the  firm  of  A.  T.  J.  &  Son  Co."    Held— 

(1)  That  it  was  not  invalid  as  a  firm  mortgage  because  the 
abbreviation  '*Co."  was  several  times  added  to  the  true  name 
of  the  firm,  since  that  could  have  misled  no  one. 

(2)  That  F.  J.  had  authority  to  bind  the  firm  by  a  chattel  mort- 
gage made  by  himself  to  secure  a  firm  debt,  and  that  the 
signature  of  M.  E.  J.  thereto  was  surplusage,  and  did  not 
invalidate  it. 
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(3)  That,  at  all  events,  no  one  but  the  other  members  of  the  firm, 
or  those  claiming  under  them,  could  question  his  authority 
to  bind  the  firm  by  the  mortgage. 

(4)  That  the  acknowledgment  by  "F.  J.,  a  member  of  the  firm 
of  A.  T.  J.  &  Son  Ck>.,"  was  sufficient. 

8.      : :  BY  TWO  OF  THREE  MEMBERS  OP  FIRM  :  VALIDITY.      A 

chattel  mortgage,  made  to  secure  a  firm  debt,  by  two  of  three 
members  of  the  firm,  the  other  consenting  thereto,  but  being 
unknown  to  the  mortgagee  as  a  partner,  is  valid  as  between  the 
parties,  though  it  does  not  purport  to  be  a  partnership  mortgage; 
and  is  also  valid  as  to  subsequent  attaching  creditors  who  have 
notice  of  the  facts. 

8.  —  :  TAUDiTY :  DESCRIPTION.  A  mortgage  of  horses  and  vehicles 
vhich  describes  the  horses  by  color,  age  and  weight,  and  the 
vehicles  by  name,  with  the  addition,  **  Said  property  kept  in  our 
stable  in  the  city  of  Des  Moines,**  is  sufficient  as  to  description; 
and  so  is  a  mortgage  of  *'  two  landau  hacks  now  in  our  possession 
at  our  bam  "  at  a  certain  designated  place  in  said  city. 

Appeal  from    Polk    District    Court — Hon.    Josiah 

Given,  Judge. 

Filed,  February  3,  1890. 

This  is  a  contest  between  the  creditors  of  A.  T. 
Johnson  &  Son,  a  partnership  formerly  engaged  in  the 
omnibns  and  transfer  business.  The  partnership  failed 
on  September  12,  1888.  Its  property  was  seized  by 
writs  of  attachment,  and  the  interveners,  McFarland 
and  Nourse,  claimed  liens  upon  part  of  the  assets  by 
virtue  of  certain  chattel  mortgages.  A  trial  was  had, 
and  said  chattel  mortgages  were  held  to  be  invalid  as  to 
the  other  creditors.  John  McFarland  and  C.  O.  Nourse 
appeal. 

Kauffman  &  Ouernsey^  for  John  McFarland. 

Q.  C.  &  C.  L.  Nourse^  for  C.  O.  Nourse. 

Mitchell  &  Dudley^  Macy^  Sweeney  &  Jones,  J.  E. 
PMUips  and  E.  J.  Ooode,  for  appellees. 

RoTHROOK,  C.  J.— I.  Prior  to  the  failure  of  the 
partnership,    the    interveners,   John   McFarland  and 
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C.  0.  Nourse,  creditors  of  the  firm,  each  took  a  chattel 
mortgage  upon  certain  of  the  partnership  property. 
The  chattel  mortgage  held  by  McFarland  was  filed  for 
riecord  and  indexed  on  the  twelfth  day  of  September, 
1888,  at  9:40  o'clock  a.  m.,  and  the  mortgage  of  C.  O. 
Nourse  was  duly  filed  and  indexed  at  four  o'clock  p.  m. 
on  the  same  day.  After  that  time,  and  on  the  same 
day,  and  the  day  following,  a  large  number  of  attach- 
ment suits  were  commenced  by  other  creditors  of  the 
partnership,  upon  which  writs  of  attachment  were 
levied  uponthe  firm  property.  There  were  also  one  or 
two  mortgages  upon  the  property  other  than  those  above 
mentioned.  A  receiver  of  the  assets  of  the  firm  was 
appointed  by  the  court,  and  an  order  was  made  that  the 
property  should  be  sold,  and  the  proceeds  held  until 
the  priority  of  the  liens  of  the  several  creditors  could 
be  determined  upon  a  trial.  Petitions  of  intervention 
and  other  pleadings  were  filed  by  the  respective  parties, 
and,  when  the  cause  was  presented  to^  the  court  to 
adjust  the  rights  of  priority,  the  contest  narrowed  down 
to  a  determination  of  the  question  whether  the  mort- 
gages of  McFarland  and  Nourse  were  valid  instruments, 
and  superior  liens  upon  the  property  to  the  liens  of  the 
attachments  levied  after  said  mortgages  were  filed  for 
record.  The  district  court  determined  that  the  mort- 
gages were  invalid,  as  against  the  attaching  creditors, 
and  the  question  presented  for  our  determination  is 
whether  this  ruling  was  correct. 

Before  entering  upon  an  examination  of  the  ques- 
tion, it  is  proper  to  state  other  facts  which  appear  in 
the  record.  The  partnership  of  A.  T.  Johnson  &  Son 
in  the  omnibus  and  transfer  business  was  originally 
composed  of  A.  T.  Johnson  and  his  son,  Frank  Johnson. 
A.  T.  Johnson  died  in  the  year  1883,  and  left  surviving 
him  his  wife,  M.  E.  Johnson,  and  his  two  children, 
Kate  and  Frank  Johnson.  These  three  parties  con- 
tinued in  the  same  business,  under  the  original  partner- 
ship name,  until  their  failure  as  above  stated.  Frank 
Johnson  and  M.  E.  Johnson  owned  some  property  in 
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their  own  right,  but,  as  the  property  in  controversy  was 
all  owned  by  the  partnership,  the  tights  of  the  indi- 
vidual partners  to  such  of  the  property  as  was  owned 
by  them  need  not  be  considered.  It  is  conceded  to  be  a 
fact  that  none  of  the  creditors  knew  when  they  extended 
credit  to  the  firm  that  Kate  Johnson  was  a  partner 
therein.  This  was  discovered  when  the  general  scramble 
came  among  the  creditors  for  priority  in  their  attach- 
ments. The  pleadings  in  most,  if  not  all,  of  the  cases 
were  prepared  upon  the  theory  that  Prank  Johnson 
and  M.  E.  Johnson  were  the  only  partners.  Amend- 
ments were  afterwards  made  averring  that  Kate  Johnson 
was  also  a  partner.  The  appellants  took  their  mortgages 
in  the  same  belief. 

We  come,  now,  to  consider  the  question  as  to  the 
validity  of  the  mortgages.  It  was  claimed  in  the  court 
below,  and  is  claimed  here,  that  the  mortgages  are  void 
as  to  the  attaching  creditors,  upon  these  grounds :  The 
jiTst  ground  is  that  the  property  mortgaged  was  part- 
nership property,  and  the  mortgages  were  not  made  by 
the  partnership;  second^  that  the  description  of  the 
property  in  the  mortgages  was  so  indefinite  and  uncer- 
tain that  they  are  void;  and,  third,  that  the  mortgages 
were  not  properly  acknowledged,  and  did  not  impart 
constructive  notice  to  the  other  creditors. 

The  mortgage  to  McFarland  described  the  mort- 
gagor as  follows:     "Know  all  men  by  these  presents 
1.  chattm.        *^^*  ^  '^'  '^*  Johnson  &  Son  Co.,  per  Frank 
SirtnSShip*'   Johnson,   a  member  of   the  firm,   of   the 
Fo^S^M^ju.    county  of  Polk  and  state  of  Iowa,  in  con- 
ackni'^iedg-    sidcration    of    the    sum    of   nine  hundred 
mentof.        dollars  to  me  in   hand    paid,"   etc.     The 
name  of  the  firm  when  repeated  in  the  mortgage  is  in 
this  form:     ''I,  the  said  A.  T.  Johnson  &  Co.,"  and 
**A.  T.  Johnson  &  Co.,  the  said  mortgagor."     When 
the  name  of  the  firm  is  repeated,  it  is  accompanied  with 
the  reference  to  the  *'  said  mortgagor ;"  evidently  mean- 
ing thereby  to  refer  to  the  name  A.  T.  Johnson  &  Son 
Co.,  the  first  name  used  in  the  mortgage.    It  is  claimed 
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that  this  was  not  a  mortgage  made  by  A.  T.  Johnson 
&  Son.  When  the  whole  instrument  is  considered,  the 
only  real  ground  of  the  claim  is  that  the  contraction 
"Co."  is  used  in  connection  with  the  true  name  of  the 
partnership.  It  appears  to  us  that  this  attack  upon 
the  mortgage  is  exceedingly  technical.  The  word 
''Co."  would  not  mislead  any  searcher  of  the  records. 
Suppose  it  had  been  written  out  in  full,  and  the  name 
of  the  mortgagor  had  appeared  as  "A.  T.  Johnson  and 
Son  Company."  It  would  have  been  ecjuivalent  to 
''A.  T.  Johnson  &  Son  Partnership."  We  do  not 
think  that  important  rights  should  be  made  to  depend 
upon  so  unimportant  a  departure  from  the  true  name. 

The  mortgage  is  signed  by  "M.  E.  Johnson"  and 
"Frank  Johnson,"  without  other  designation.  It  is 
claimed  that  the  signatures  show  that  the  mortgage  was 
not  made  by  the  firm.  But  the  signatures  must  be 
construed  with  reference  to  the  body  of  the  instrument^ 
and  it  is  therein  recited  that  the  mortgage  is  made  by 
the  partnership,  "per  Prank  Johnson,  a  member  of  the 
firm."  His  signature  was  all  that  was  necessary,  and 
the  fact  that  the  name  of  another  member  of  the  part- 
nership was  signed  to  the  instrument  in  no  manner 
affected  its  validity.  It  is  conceded  by  counsel  for  the 
respective  parties  that  one  partner  may  mortgage  the 
firm  property  to  secure  a  firm  debt.  This  has  been 
the  law  of  this  state  for  many  years.  See  Fromme  v. 
Jones^  13  Iowa,  474.  It  appears  that  all  the  partners, 
including  Kate  Johnson,  assented  to  the  giving  of  the 
mortgage,  and,  this  being  the  fact,  the  question  as  to 
the  power  of  Prank  Johnson,  to  bind  the  firm  by  the 
mortgage  can  be  raised  only  by  the  other  partners,  or 
by  some  one  who  claims  through  them. 

It  is  also  claimed  that  the  acknowledgment  of  the 
instrument  is  defective.  It  purports  to  be  acknowledged 
by  "Prank  Johnson,  a  member  of  the  firm  of  A. 
T.  Johnson  Son  Co."  We  are  not  aware  of  any  form 
of  acknowledgment  required  by  statute  where  one 
member  of  a  firm  mortgages  property  of  the  firm  for  a 
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partnership  debt,  and  it  appears  to  as  the  acknowledg- 
ment is  sufficient. 

II.  The  mortgage  to  Nonrse  was  made  and  signed 
by  Frank  Johnson  and  M.  E.  Johnson,  and  did  not 
^ . .      purport  to  be  a  mortgage  of  the  partnership. 

mei^n^f  ^^*'  ^*  ^^  given  to  secure  a  partnership 
flnn:vaudity.  debt,  and  as  has  been  said,  Nourse  believed 
at  the  time  the  makers  of  the  mortgage  were  the  full 
and  absolute  owners  of  the  mortgaged  property.  The 
mortgage  was  given  to  secure  the  payment  of  money 
loaned  by  Nourse  to  the  firm.  Kate  Johnson  knew  of 
the  transaction  at  the  time;  and  assented  to  it,  or,  at 
least,  made  no  objection.  We  think  this  mortgage  was 
also  a  valid  instrument.  We  may  say  here,  in  reference 
to  both  of  the  mortgages,  that,  aside  from  the  construc- 
tive notice  imparted  by  law  to  the  appellees,  the 
evidence  shows  quite  satisfactorily  that  the  appellees 
had  actual  notice  of  all  that  is  now  claimed  for  these 
mortgages  before  their  attachments  were  levied  upon 
the  property.  Surely,  if  the  mortgages  were  valid 
between  the  parties  thereto,  and  the  appellees  had 
actual  notice  of  them,  they  could  acquire  no  rights 
superior  to  them. 

III.  The  only  other  question  which  we  deem  it 
necessary  to  examine  is  the  claim  that  the  description 
, .  ^Hdity :  ^^  ^^®  property  in    the   mortgages    is  so 

deacription.  indefinite  that  no  notice  was  imparted 
thereby  to  the  attaching  creditors.  This  claim  may  be 
disposed  of  very  briefly.  Aside  from  the  consideration 
that  appellees  had  actual  notice  of  the  mortgages,  and 
were  bound  thereby,  as  held  in  Manufacturing  Co.  v. 
Orijffithy  75  Iowa,  102,  and  cases  there  cited,  we  think 
the  description  in  these  mortgages  is  sufficient.  The 
horses  mortgaged  to  McFarland  are  described  in  the 
mortgage  by  color,  age  and  weight,  and  the  vehicles 
by  name,  and  there  is  the  following  recital  in  the 
mortgage ;  "  Said  property  kept  in  our  stable  in  the 
city  of  Des  Moines."  The  description  of.  the  property 
in   the   mortgage    to    Nourse   is   as   follows:     ^'Two 
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landau  hacks  now  in  our  possession  at  our  barn  on 
North  street,  near  Market  street,  Des  Moines,  Iowa. 
Said  hacks  are  made  by  Crutt^nden  &  Co."  It  seems 
to  us  that  these  descriptions  are  sufficiently  definite  to 
meet  every  requirement  of  the  law.  The  decree  to  the 
district  court  will  be  Rbyebsed. 


S  164  In  re  Estate  of  Gill. 


1.  Dower :wn)Ow  op  "non-resident  alien: "who  is.    in  section 
138    ^  2442,  of  the  Code,  providing  that  "  the  widow  of  a  non-i-eddent 

alien  shaU  be  entitled  to  the  same  rights  in  the  property  of  her 
husband  as  a  resident,  except  as  against  a  purchaser  from  the 
decedent,"  the  words  "non-resident  alien"  mean  an  alien  who  is 
not  a  resident  of  Iowa,  and  not  one  who  is  also  a  non-resident  of 
the  United  States. 

2.  : lOODE,  8B0.  2442:  "puechasbr."  The  word  *' pur- 
chaser "  in  said  section  2442  includes  mortgagees;  and  where  a  non- 
resident alien  in  his  lifetime  mortgaged  land  in  Iowa  without 
release  of  dower  by  his  wife,  held  thieit,  after  his  death,  she  was 
entitled  to  dower  in  only  so  much  of  the  mortgaged  property  as 
remained  after  satisfying  the  mortgages. 

Appeal  from    Polk  District   Court — Hon.    W.   F. 

Conrad,  Judge. 

Piled,  February  3,  1890. 

On  petition  of  the  administrator  for  an  order  to 
sell  real  estate  to  pay  debts. 

There  is  no  controversy  as  to  the  facts,  and  those 
necessary  to  an  understanding  of  the  questions  presented 
are  as  follows :  William  John  Gill,  an  alien,  and  sub- 
ject to  Great  Britain,  resided  in  Iowa  up  to,  and  for 
some  years  prior  to,  1880,  after  which  he  resided  in 
other  of  the  United  States  to  the  time  of  his  death,  in 
1887,  at  which  time  he  was  a  resident  in  the  stat^  of 
Nfew  Jersey.  He  left  Elizabeth  Gill,  his  widow,  but  no 
children,  surviving  him.    Mrs.  Gill  was  also  an  alien. 


JANUARY  TERM,  1890.  297 

■ 

In  re  Est.  of  Gill. 

and  subject  of  Great  Britain,  and  never  resided  in  the 
United  States.  During  his  residence  in  Iowa,  Mr.  Gill 
purchased  and  took  title  of  certain  lots  in  the  city  of 
Des  Moines,  and  afterwards,  desiring  to  mortgage  said 
lots  to  secure  a  loan  of  money,  he  applied  to  the  circuit 
court  of  Polk  county  for  an  order,  under  sections  2216, 
2219,  Code,  appointing  a  guardian  to  release  the  interest 
of  his  wife  in  said  lots,  alleging  as  reason  therefor  that 
she  was  insane.  No  notice  was  given  to  Elizabeth  Gill, 
nor  to  any  one  on  her  behalf,  of  said  proceeding;  but 
an  attorney  of  the  court  was  appointed  by  the  court  to 
defend  her  interests.  On  final  hearing,  an  order  was 
granted  appointing  said  William  John  Gill  as  such 
guardian  for  said  purpose;  and  thereafter,  for  himself, 
and  upon  the  authority  of  said  order,  he  executed  a 
mortgage  to  Lederer  &  Straus,  to  secure  two  thousand 
dollars,  which  mortgage  is  now  the  property  of  the 
trustees  of  Stephen  Sibley's  estate,  and  a  second  mort- 
gage to  J.  B.  Stewart,  to  secure  one  thousand  dollars. 
In  each  of  said  mortgages  he,  as  such  guardian,  released 
as  to  the  interest  of  appellant  in  said  lots.  The  appel- 
lant having  filed  her  answer  and  cross-bill,  claiming  one- 
third  of  said  property  as  her  distributive  share,  the 
administrator  replied,  alleging  the  facts  to  be  in 
substance  as  above  stated.  To  this  reply  appellant 
demurred  upon  the  grounds  that  the  facts  stated  con- 
stitute no  defense  to  her  cross- bill;  that  the  proceedings 
of  the  circuit  court  were  void  for  want  of  notice;  and 
because,  if  no  notice  was  required  by  the  statute,  the 
statute  was  unconstitutional.  This  demurrer  was  over- 
ruled; and,  appellant  electing  to  stand  thereon,  and  the 
trustees  of  the  Sibley  estate  and  said  J.  B.  Stewart  hav- 
ing appeared  and  pleaded,  the  cause  was  submitted  on 
the  pleadings,  and  on  an  admission  of  the  copy  of  the 
record  entry  of  said  proceeding  in  the  circuit  court. 
An  order  was  made  for  the  sale  of  the  property,  and 
decreeing  appellant's  rights  and  interests  therein  to  be 
junior  to  said  mortgages,  and  that  she  is  only  entitled 
to  receive  one- third  of  the  surplus  realized  from  the  sale 
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after  satisfying  said  mortgages.     From  this  order  and 
decree  said  Elizabeth  Gill  appeals. 

Bousquet  &  Early  for  appellant. 

Mitchell  &  Dudley y  Berryhill  &  Henry  and  St. 
JohUy  Stephenson  <6  Whisenandj  for  appellees. 

Given,  J. — I.  It  will  be  seen  by  the  foregoing 
statement  that  both  Mr.  and  Mrs.  Gill  were  aliens;  that 
Mrs.  Gill  never  resided  in  the  United  States,  and  that 
Mr.  Gill  had  not  resided  in  this  state  since  1880,  and  at 
the  time  of  his  death,  in  1887,  he  was  a  resident  of  the 
state  of  New  Jersey.  Code,  section  2442,  is  as  follows : 
"The  widow  of  a  non  resident  alien  shall  be  entitled  to 
the  same  rights  in  the  property  of  her  husband  as  a 
resident,  except  as  against  a  purchaser  from  the 
decedent." 

The  first  question  presented  is  whether  the  deceased 
was  a  non-resident,  within  the  meaning  of  this  section, 
1  DowBRtwid-  appellant's  contention  being  that  "non- 
TMicfent''^"'  resident,"  as  here  used,  means  non-resident 
alien:"  who  la,  of  the  United  States,  while  appellees  con- 
tend that  it  means  a  non-resident  of  this  state.  No 
question  is  made  but  that  it  is  within  the  power  of  the 
state  to  declare  and  regulate  the  property  rights  ot  aliens 
with  respect  to  property  within  the  state.  Our  legisla- 
tion on  this  subject,  like  that  of  many  other  states,  has 
enlarged  the  property  rights  of  aliens  quite  beyond  that 
given  them  under  the  common  law.  The  policy  of  this 
state,  as  shown  in  its  constitution  and  laws,  has  been  to 
encourage  foreigners  to  become  residents  of  the  state, 
and  to  aid  in  its  development,  and  share  in  its  prosperity. 
Section  22,  article  1,  Bill  of  Rights,  provides  that  "for- 
eigners who  are,  or  may  hereafter  become,  residents  of 
this  state,  shall  enjoy  the  same  rights  in  respect  to  the 
possession,  enjoyment  and  descent  of  property  as  native- 
born  citizens."  See,  also,  chapter  1,  tit.  13,  Code,  sees. 
1908,  1909.  Section  2440,  Code,  provides,  without  qual- 
ification as  to  residence  or  citizenship,  the  share  of  the 
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estate  of  the  deceased  husband  or  wife  that  shall  go  to 
the  survivor.  Were  it  not  for  section  2442,  apijellant's 
rights  in  the  estate  of  her  husband  would  be  unaffected 
by  his  residence  or  citizenship.  The  evident  purpose  of 
section  2442  is  to  encourage  the  purchase  of  lands  witliin 
the  state  from  non-resident  alien  owners,  and  to  protect 
purchasers  of  such  real  estate  against  claims  for  dower 
or  distributive  share  therein.  Among  the  reasons  for 
such  a  provision  is  the  difficulty  of  knowing  the  rela- 
tions of  such  non-residents.  Without  such  a  provision, 
titles  derived  from  non-resident  aliens,  in  which  the 
husband  or  wife  does  not  join,  would  be  left  in  uncer- 
tainty for  an  indefinite  period  of  time.  Appellant  cites 
said  section  1908,  Code,  wherein  it  was  provided  that 
"aliens,  whether  they  reside  in  the  United  States  or  any 
foreign  country,  may  acquire,  hold  and  enjoy  property,'* 
etc.,  and  contends  that  thereby  aliens  are  divided  into 
two  classes, — those  residing  within,  and  those  residing 
without,  the  United  States.  This  is  not  a  classification 
of  aliens,  nor  a  declaration  that  all  aliens  may  acquire, 
hold  and  enjoy  property,  etc.;  and,  to  render  it  certain 
that  all  aliens  are  meant,  and  avoid  any  questions  that 
might  arise  because  of  the  restrictions  of  the  common 
law,  it  is  declared,  "whether  they  reside  in  the  United 
States  or  in  any  foreign  country."  If  this  were  a  classifi- 
cation of  aliens,  it  is  certainly  not  with  reference  to  the 
section  of  the  Code  under  consideration.  In  view  of  the 
language  and  purpose  of  section  2442,  we  are  of  the  opin- 
ion that  a  "non-resident  alien,"  as  therein  expressed, 
means  an  alien  not  residing  in  this  state,  and  that  VV II- 
liam  John  Gill,  deceased,  was  such  a  non-resident  alien. 
II.  Appellant's  next  contention  is  that,  though  Mr. 
Gill  was  a  non-resident  alien,  yet  that  his  mortgagees 

g  . .       are  not  purchasers  from  him;  that  the  term 

SSst'^pnr-      "purchasers,"  in  section  2442,  is  used  in 

chaser."         ^j^g    seuse    of    "buyer,  or   one    who    has 

acquired  title;"  and  that  these  mortgagees  acquired  no 

interest  or  title  in  the  real  estate  mortgaged,  and  hence 

are  not  purchasers.    The  l^w  recognizes  but  two  ways 
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of  acquiring  property,— by  descent  and  by  purchase. 
These  mortgagees  surely  acquired  property  by  their 
mortgages,  and  acquired  it  by  purchase.  While  it 
may  be  said  that  they  did  not  acquire  title  to  the  real 
estate,  they  certainly  acquired  an  interest  in  it  that  they 
did  not  theretofore  have.  It  is  conceded  that  under  the 
recording  acts  they  are  deemed  purchasers.  The  same 
reasons  for  protecting  purchasers  of  unconditional  titles 
from  non-resident  aliens  against  claims  for  dower  apply 
with  equal  force  to  mortgagees  from  such.  Our  conclu- 
sion is  that  mortgagees  of  non-resident  aliens  are  pur- 
chasers, within  the  meaning  of  section  2442,  and  that 
these  mortgagees  are,  therefore,  entitled  to  priority  over 
the  claim  of  the  appellant. 

III.     The  views  already  expressed  render  it  unnec- 
essary   that  we  notice  the  questions   made  as  to  the 

legality  of  the  proceeding  had  in  the  circuit 
court,  or  the  claim  of  the  mortgagees  that 
the  debt  secured  by  their  mortgages  was  for  money 
loaned  to  pay  on  the  purchase  price  of  the  property.  It 
only  remains  to  determine  whether  appellant  is  entitled 
to  one- third  of  the  entire  property,  subject  to  the  mort- 
gages, or  only  to  one-third  of  what  is  left  after  the 
mortgages  are  satisiSed.  Regarding  these  mortgagees 
as  purchasers,  the  deceased  died  possessed  only  of  what 
is  left  of  the  property  after  satisfying  the  mortgages; 
and  it  is  only  in  ojie-third  of  what  he  possessed  that  she 
is  entitled  to  share.  We  think  the  decree  of  the  district 
court  is  right,  and  should  be  Affirmed. 
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The  Bank  of  Monroe  v.  Gifford. 

1.  Sureties :  collateral  security  : '  'control''  of  implies  deli vhb y 
AND  ACCEPTANCE.  Id  an  actioD  againat  the  surety  upon  a  prom- 
issory note,  the  defense  was  that  defendant  was  discharged  by 
reason  of  the  surrender  by  the  plaintiff  to  the  principal  debtor  of 
certain  bonds  which  it  held  as  collateral  security;  and  the  court 
instructed  that  if  plaintiff  **  controUed''  such  bonds  at  the  turn^  the 
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note  was  executed,  as  Becuiitj  for  the  debt  secured  by  the  note, 
and  afterwards  surrendered  them  without  defendant's  consent, 
then  defendant  was  discharged.  Held  that  the  word  **  controlled/' 
as  used,  implied  a  deliyerj  of  the  bonds  to  plaintiff  and  an  accept- 
ance of  them  by  it. 

2.      :  DISCHARGE  BY  SURRBNDEB  OF  COLLATERALS :   PAYMENT  OF 

DEBT  BY  NOTE.  The  giving  and  accepting  of  a  promissory  note  for 
a  prior  debt  will  not  be  regarded  as  payment  thereof,  unless  there 
be  an  agreement  of  the  parties  to  that  effect  (see  opinion  for 
citations);  and  where  the  note  is  signed  by  one  as  a  surety,  and 
the  creditor  at  the  time  holds  collateral  security  for  the  debt, 
the  agreement  to  make  the  note  an  absolute  payment  of  the 
debt,  so  as  to  justify  the  creditor  in  surrendering  the  collateral 
security  held  for  that  debt,  must,  in  order  to  bind  the  surety,  be 
assented  to  by  him;  otherwise  the  surrender  of  the  collaterals 
without  his  consent  will  release  him  from  obligation  as  surety. 

8.  Practice:  sending  jury  back  to  amend  answer  to  question. 
Where  a  jury  misconceives  the  true  import  of  a  special  inter- 
rogatory, and  fails  to  answer  it  according  to  its  true  intent,  the 
court  may  submit  a  supplementary  interrogatory  and  send  the  jury 
back  to  answer  it.     (See  opinion  for  citations.) 

4..  Evidence :  record  of  testimony  at  former  trial.  The  record 
of  the  testimony  of  witnesses  at  a  former  trial  is  admissible  in  a 
subsequent  trial  of  the  case,  where  the  witnesses  reside  in  a  county 
of  the  state  other  than  that  in  which  the  trial  is  pending.  (See 
opinion  for  statutes  and  cases  cited  ) 

5.     :  COPIES  OF  MORTGAGE  RECORDS.    Duly  authenticated  copies 

of  the  record  of  mortgages  and  conveyances  are  admissible  as 
tending  to  show  the  insolvency  of  the  grantor  therein. 

6.  Sureties :  discharge  by  surrendering  collaterals  :  to  what 
EXTENT  discharged  :  OTHER  SURETIES.  Where  a  note  with  a  surety 
is  given  for  a  portion  of  a  prior  debt,  for  which  the  creditor  holds 
bonds  secured  by  mortgage  as  collateral  security,  and  he  surrenders 
such  collaterals  without  the  surety's  consent,  the  surety  is  dis- 
charged to  the  extent  of  the  value  of  the  bonds  so  surrendered;  and 
such  value  is  to  be  determined  in  the  county  where  the  mortgaged 
land  lies,  rather  than  in  that  where  the  trial  is  pending,  and  is  to 
be  estimated  at  the  time  of  the  surrender,  and  not  at  the  time  of 
trial;  and  the  fact  that  there  are  other  sureties  on  other  notes  given 
to  secure  portions  of  the  same  prior  debt,  which  sureties  are  not  in 
the  case,  does  not  affect  the  surety's  right  to  be  discharged  to  the 
full  value  of  the  surrendered  bonds. 

7.     : :  ESTOPPEL  to  deny  value.    In  such  case,  where  the 

creditor  has  recognized  the  value  and  validity  of  the  collaterals, 
and  has  received  money  thereon,  which  should  have  been  applied 
on  the  secured  debt,  he  cannot  claim  that  the  surety  should  not  be 
released,  on  the  ground  that  the  bonds  were  issued  in  excess  of 
corporate  power,  and,  therefore,  were  invalid  and  of  no  value. 
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Appeal  from  Jasper  District  Court. — Hon.    W.   R. 

Lewis,  Judge. 

Piled,  February  3,  1890. 

Action  upon  a  promissory  note.  There  was  a 
judgment  upon  a  verdict  for  defendant.  Plaintiflf 
appeals.  The  facts,  so  far  as  they  are  necessary  to  be 
stated  for  a  proper  understanding  of  the  questions 
decided,  appear  in  the  opinion.  The  case  has  twice 
heretofore  been  in  this  court.  See  66  Iowa,  692;  72 
Iowa,  750. 

Winslov)  &  Varnum  and  J.  Kipp  &  Son^  for 
appellant. 

/.  F.  Lacey^  W.  R.  Lacey  and  Alanson  ClarJc^ 
for  appellee. 

Beok,  J. — I.  The  questions  arising  in  the  case  will 
be  considered  in  the  order  of  the  argument,  as  far  as 
practicable.  The  facts  will  be  stated,  as  their  consider- 
ation becomes  necessary  in  the  discussion  of  the  ques- 
tions determined. 

The  evidence  shows  that  one  R.  C.  Anderson  was 
the  cashier  of  plaintiff,  and  at  the  same  time  was  the 
president  and  general  manager  of  a  corporation  engaged 
in  mining  coal,  called  the  ''Anderson  Bros.  Mining  & 
Railway  Company."  He  appropriated  the  funds  of  the 
bank  to  the  use  of  the  corporation,  and,  his  improper 
practice  in  this  regard  being  discovered,  he  was  required 
to  secure  and  make  good  the  amount  of  his  defalcation 
to  the  bank.  He  induced  defendant  to  unite  with  the 
Anderson  Bros.  Mining  and  Railway  Company  in 
executing  a  note  to  the  president  of  the  bank,  to 
be  used  in  adjusting  the  claim  of  plaintiff  for  the 
indebtedness  arising  from  the  defalcation.  He  induced 
two  other  persons  to  execute,  with  the  mining  and 
railway  company,  two  other  separate  notes,  for  like 
amounts,  to  be  used  for  the  same  purpose.    The  note 
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signed  by  defendant  was  delivered  to  the  president  of 
the  bank,  and  by  him  transferred  to  the  plaintiff.  As 
a  defense  to  the  action,  the  defendant  pleaded  that,  at 
th^  time  the  note  was  executed  and  transferred  to  the 
bank,  it  held  certain  bonds  of  the  principal  of  the  note, 
the  mining  and  railway  company,  of  value  greatly  in 
excess  of  the  amount  of  the  note  executed  by  defendant 
as  surety,  which  were,  without  defendant's  knowledge 
or  consent,  released  from  the  claim  held  by  plaintiff 
thereon,  and  delivered  to  the  mining  and  railway  com- 
pany, which  was  then,  and  ever  since  has  remained, 
insolvent.  By  this  unauthorized  and  unjust  act  defend- 
ant sustained  damage  exceeding  the  amount  claimed 
upon  the  note. 

The  defense  set  up  by  this  answer^ presents  all 
questions  Arising  on  this  appeal,  the  court  below  so 
ruling  as  to  withdraw  other  defenses  pleaded  from  the 
jury.  The  jury  found  a  general  verdict  for  defendant, 
and  found  specially  that  the  defendant  signed  the  note 
as  surety  of  the  Anderson  Bros.  Mining  and  Railway 
Company;  that  the  note  was  not  taken  in  absolute 
payment  of  the  debt  of  the  company  to  the  plaintiff, 
but  only  as  a  change  of  form  thereof;  that  plaintiff  held 
at  the  time,  as  security  for  the  Anderson  debt,  the  bonds 
of  the  mining  and  railway  company;  that  these  bonds,  at 
a  date  live  months  or  more  subsequent  to  the  execution 
of  the  note  and  its  delivery  to  plaintiff,  were  surren- 
dered to  the  Andersons  or  the  mining  and  railway 
company;  that  the  market  value  of  the  bonds  was  a 
sum  largely  in  excess  of  the  note  in  suit;  that  when  the 
bonds  were  surrendered  the  debt  for  which  they  were 
held  as  security  had  not  been  paid,  and  that  when 
plaintiff  surrendered  the  bonds  it  received  therefor  an 
amount  in  excess  of  the  sum  due  upon  the  note.  The 
jury  also  specially  found  that  Anderson,  in  taking  the 
bonds  as  security  for  the  debts  of  the  company,  acted 
for  both  the  bank  and  the  company;  that  after  the 
officers  of-  the  plaintiff  learned  of  the  deposit  of 
the  bonds,  they  retained  and  controlled  them;  that  the 
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bonds  were  secured  by  mortgage;  that  about  five  months 
after  the  delivery  of  the  bonds  to  the  plaintiff  it  con- 
sented that  Anderson  should  take  them;  that  at  the  time 
plaintiff  knew  that  defendant  was  surety  on  the  note  in 
suit;  that  at  the  time  they  were  of  the  face  value  of 
fifteen  thousand  dollars,  and  of  the  market  value  of  six 
thousand  dollars;  that,  a  few  days  before  the  bonds 
were  surrendered  by  plaintiff,  it  received  a  sum  thereon, 
stated  in  the  subsequent  findings  as  exceeding  the 
amount  due  at  the  time  upon  the  note  in  suit,  and  that 
the  mining  and  railway  company  was  at  the  time,  and 
still  is,  insolvent. 

The  foregoing  statement  of  the  findings  of  the  jury 
renders  unnecessary  a  further  statement  of  facts  in 
this  proceeding.  As  applicable  to  the  issues  and  facts 
involved  in  the  defense  submitted  to  the  jury,  the  court 
below  gave  the  following  instructions : 

"3.  If  you  find  from  the  evidence  that  prior  to 
the  execution  of  the  note  in  suit  the  principal  maker, 
Anderson  Bros.  Mining  &  Railway  Company,  was 
indebted  to  the  plaintiff,  on  account,  in  about  the  sum 
of  thirteen  thousand,  seven  hundred  and  eighty-four 
dollars;  that  the  note  in  suit  was  given,  not  in  part 
absolute  payment  of  such  indebtedness,  but  to  change 
its  form,  or  the  evidence  of  it,  or  as  additional  security 
to  the  extent  of  the  note;  that  the  defendant  Gifford 
was  only  surety  on  said  note;  that  at  the  time  of 
taking  said  note  the  plaintiff  controlled  any  alleged 
mortgage  bonds,  or  bonds  secured  by  mortgage  on 
property,  no  matter  by  whom  the  bonds  were  made 
or  signed,  as  security  for  the  pre-existing  debt,  if  such 
bonds  were  of  any  value  as  such  security;  and  if  the 
plaintiff  knew  that  Gifford  was  only  surety  on  the  note, 
it  had  no  right  to  release  or  surrender  its  control  of  the 
bonds  without  the  consent  of  the  defendant  Gifford; 
and,  if  you  find  that  it  did  so  without  receiving  in  their 
stead  something  else  of  equal  value  as  security,  he  is 
released  from  liability  on  the  note  to  the  extent  of  the 
loss  resulting  from  such  surrender,  which  is  to  be  deter-  , 
mined  by  the  value  of  the  security,  as  such,  at  the  time 
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it  was  surrendered.  If  such  bonds  were  those  of  the 
principal  maker  of  the  Giflford  note,  Anderson  Bros. 
Mining  &  Railway  Compaliy,  and  were  not  secured, 
their  release  or  surrender  would  not  work  Giflford' s 
release  to  any  extent  whatever;  and  although  they  may 
have  been  secured  by  mortgage  on  property  of  some 
value,  and  may  have  been  in  a  box  in  plain  tiflf's  safe, 
if  they  had  not  been  accepted,  or  in  some  manner  been 
brought  under  the  control  of  the  plaintiflf  as  security 
for  the  debt  mentioned,  it  was  not  bound  to  hold  them. 

"4.  By  the  word  'payment,'  as  it  is  used  in 
paragraph  three  of  these  instructionSj  is  meant  absolute 
payment ;  such  payment  as  finally  ended  the  part  of 
debtor  debt  paid.  In. the  absence  of  any  agreement 
between  the  debtor  and  the  creditor,  a  note,  even  though 
signed  by  another  as  surety  for  the  principal  debtor 
and  the  principal,  which  is  given  for  a  pre-existing 
debt,  is  no  more  than  a  conditional  payment,  and  the 
creditor  holds  both  ;  but  if  they  at  the  time  so  agree,  or 
the  creditor  so  accepted  the  note,  the  new  evidence  of 
debt  puts  an  end  to  the  old,  and  works  and  is  absolute 
payment  of  it ;  and  in  such  case  the  creditor  is  not 
under  obligations  to  hold,  for  the  benefit  of  the  surety, 
any  security  which  the  creditor  may  have  held  for  the 
payment  of  the  debt  in  its  old  form,  while  in  the  first, 
or  the  case  of  a  conditional  payment,  the  creditor  is 
under  such  obligation.  The  plaintiflf  in  this  case  has 
the  burden  to  show  that  the  note  in  suit  was  taken  and 
accepted  by  it  in  absolute  payment  of  so  much  of  the 
Anderson  Bros.  Mining  &  Railway  Company's  pre-exist- 
ing debt,  but,  if  it  does  this  by  the  preponderance  of 
the  evidence,  your  verdict  will  be  for  the  plaintiflf  for 
the  full  amount  of  the  note ;  as,  if  the  defendant's 
(Gilford's)  note  worked  an  absolute  payment  to  its 
extent  of  the  old  debt,  any  security  held  by  the  plaintiflf 
remained  as  such  for  the  payment  of  the  unpaid  portion, 
and  not  for  the  benefit  of  the  defendant.  If,  however, 
the  defendant's  note  worked  no  more  than  conditional 
payment  of  so  much  of  the  old  debt,  and  the  plaintiflf 
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was  thns  under  obligation  to  hold  securities  in  its  hands 
for  the  defendant's  benefit,  a  subsequent  payment, 
although  absolute,  of  that  part  of  the  old  debt  which 
was  not  so  conditionally  paid  by  the  defendant's  note, 
did  not  release  the  plaintiff  from  the  duty  to  hold  the 
security,  if  any  it  had,  for  the  defendant's  benefit. 

''5.  If  you  find  from  the  evidence  that  at  the  time 
any  bond  or  bonds  in  question  were  deposited  by  R.  C. 
Anderson  in  the  safe  of  the  plaintiff,  if  such  deposit 
was  made  as  security  of  a  debt  of  Anderson  Bros. 
Mining  &  Railway  Company,  he  was  the  president 
and  manager  of  this  company,  and  also  the  cashier  of 
the  plaintiff  bank,  and  that  he  undertook  to  act  for 
both,  and  to  make  the  deposit  for  the  one,  and  to  accept 
such  deposit  for  the  other,  neither  was  bound  by  what 
he  did ;  and,  if  nothing  more  was  done  by  way  of 
deposit  and  acceptance  of  the  bond  or  bonds,  your 
verdict  will  be  for  the  plaintiff ;  or,  if  afterwards  when 
the  other  officers  of  the  bank  first  knew  of  what  Ander- 
son had  done,  they  refused  to  accept  or  take  control 
of  the  bonds,  and  they  never  did  so,  although  permit- 
ting them  to  remain  in  the  safe  in  a  box  with  papers 
belonging  to  Anderson  or  Anderson  Bros.  Mining  & 
Railway  Company,  your  verdict  will  be  for  the  plaintiff. 
If,  however,  when  the  other  officers  of  the  bank  knew 
of  what  Anderson  had  done,  they  accepted  the  bond 
or  bonds,  or  took  control  of  them,  although  expressing 
themselves  as  dissatisfied  therewith,  and  demanding 
other  and  additional  security,  the  bonds  were  under  the 
plaintiff's  control,  which  means  that  they  had  actually 
passed  from  Anderson's  or  Anderson  Bros.  Mining  & 
Railway  Company's  possession  to  the  possession  of  the 
plaintiff;  that  something  had  actually  been  done  to  indi- 
cate that  there  had  been  a  change  of  possession  from 
said  company  to  the  bank;  and  if  there  was  nothing 
done  to  indicate  such  change  of  possession,  but  the 
bonds  or  the  bond  remained  afterwards  in  precisely  the 
same  situation  as  when  in  the  possession  of  Anderson 
or    Anderson    Bros.    Mining    &    Railway     Company, 
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although  in  a  box  in  the  plaintiff's  safe,  it  cannot  be 
said  that  such  bonds  or  bond  was  under  the  control  of 
the  plaintiff  as  security." 

The  consideration  of  these  instructions,  and  the 
special  findings  of  the  jury,  will  dispose  of  the  main,  if 
not  the  controlling,  questions  in  the  case. 

II.  We  will  proceed,  now,  to  the  consideration 
of  objections  to  the  foregoing  instructions  presented 

in  argument  by  plaintiff's  counsel.  Criti- 
ooiiaterai '      cisms  of  these  instructions  are  based  upon 

Beourity :  ^ 

im^UM^de-^'  the  use  of  the  word ''control,"  as  applica- 
acce^taaoe  ^^^  ^  plaintiff's  possession  of  the  bonds 
alleged  to  have  been  held  by  it  as  collateral 
security  on  its  claim  against  the  mining  and  railway 
company.  In  the  first  instruction,  in  stating  the  issues 
upon  the  answer  setting  up  the  defense  of  suretyship 
and  the  holding  and  surrender  afterwards  of  the  bonds, 
the  court  states,  in  effect,  that  the  answer  alleged  that 
when  plaintiff  "took  said  note  it  controlled  certain 
mortgage  bonds  of  the  value  of  seventy-five  hundred 
dollars,  which  had  been  deposited  to  secure  the  pay- 
ment of  both  the  old  debt  and  said  note."  In  the  third 
instruction  this  language  is  used :  '*  At  the  time  of  tak- 
ing said  note,  the  plaintiff  controlled  any  alleged  mort- 
gage bonds  *  *  *  as  security  for  the  existing  debt." 
The  word  "control,"  it  will  be  noticed,  occurs  near  the 
end  of  the  fifth  instruction.  The  effect  of  the  instruc- 
tion is  to  direct  the  jury  what  would  amount  to  an 
acceptance  of  the  bonds,  or  the  "control"  of  plaintiff, 
as  security.  It  is  very  plain  that  the  control  of  papers 
as  security  on  a  debt  implies  such  a  possession  thereof 
under  a  delivery  to  the  holder,  and  such  acceptance,  as 
will  perfect  the  security.  How  could  one  "control  as 
security"  paper  unless  there  had  been  an  acceptance 
thereof  as  such?  Counsel's  criticism,  to  the  effect  that 
the  instruction,  by  the  use  of  the  word  "control," 
implies  that  the  bonds  should  be  regarded  as  security, 
without  any  showing  of  an  acceptance  thereof,  demands 
no  further  attention. 
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III.  It  is  insisted  that  the  first  instruction,  in  stat- 
ing the  issues,  erroneously  states  that  the  bonds  were 
held  as  collateral  security  for  the  debt  of  the  mining 
company,  existing  both  before  and  after  the  note  was 
given.  It  is  said  that  it  is  not  alleged  in  the  answer  that 
the  bonds  were  security  on  the  debt  before  the  note  was 
executed,  i.  e.,  on  the  old  debt.  But,  in  alleging  that 
the  bonds  were  held  as  collateral  for  the  debt  before  the 
note  in  suit  was  executed,  it  plainly  affirms  the  bonds 
were  security  on  the  old  debt.  Some  other  objections, 
based  upon  other  criticisms  of  the.  instructions,  do  not 
demand  attention. 

IV.  Counsel  for  the  plain tiflE  maintain  that  the 
special  finding  of  the  jury,  to  the  effect  that  the  note 
2  .  ^jg.       was  not  accepted  as  payment  of  the  debt,  is 

rendi?  o^f  col'  without  the  support  of  the  evidence,  and  on 
S^n™of*Sebt  *^^^  ground  should  have  been  set  aside, 
by  note.  rpj^^  giving  and  accepting  of  a  promissory 
note  for  a  prior  debt  will  not  be  regarded  as  payment 
thereof,  unless  there  be  an  agreement  of  the  parties  to 
that  effect.  Farwell  a.  Salpaugh,  32  Iowa,  683; 
McLaren  v.  Hall^  26  Iowa,  297;  Oower  v.  Halloway^  13 
Iowa,  154;  Port  v.  Jiobbins,  35  Iowa,  208.  It  cannot  be 
said  that  the  finding  of  the  jury  as  to  the  non-existence 
of  an  agreement  or  an  arrangement  to  the  effect  that  an 
acceptance  of  the  new  note  should  be  a  discharge  of  the 
debt  is  so  unsupported  by  evidence  as  to  demand  that 
the  verdict  be  set  aside.  There  is  evidence  tending  to 
support  the  conclusion  that  it  was  the  purpose  on  the 
part  of  the  officers  of  the  plaintiff  that  the  debt  should 
be  discharged  on  the  acceptance  of  the  note.  This  evi- 
dence is  weakened  by  its  want  of  probability,  for  we  can 
see  no  reason  that  prompted  plaintiff  to  discharge  its 
debtor,  and  look  alone  to  the  new  security.  Such 
things  are  unusual.  We  discover  no  evidence  tending 
to  show  an  agreement  on  the  part  of  defendant  and  the 
mining  company  that  the  old  debt  should  be  discharged. 
The  rule  under  consideration  is  intended  for  the  benefit  of 
the  surety.  He  is  entitled  to  the  protection  secured  by  the 
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law,  the  rules  whereof  favor  him.  When  he  beco  mes 
surety,  his  right  to  require  all  prior  securities  to  remaia 
unchanged  becomes  fixed.  He,  it  is  presumed,  entered 
into  the  contract,  relying  upon  the  protection  secured 
by  the  law.  Can  the  creditor  and  the  principal,  or 
either  of  them,  assent  to  a  change  of  securities  so  as  to 
prejudice  the  surety  ?  Surely,  the  law  will  not,  leaving 
a  surety  to  the  mercy  of  the  creditor  or  principal,  per- 
mit either  or  both  of  them  to  surrender  his  rights  upon 
their  united  or  separate  agreement.  In  the  case  before 
us  there  is  not  one  word  of  evidence  tending  to  establish 
his  consent  to  the  discharge  of  the  debt  of  his  principal 
when  he  became  a  surety. 

V.  Another  view  leads  to  the  conclusion  that  the 
facts  fail  to  show  a  lawful  release  of  the  bonds  held  as 
security  by  plaintiff.  The  bonds  were  in  the  hands  and 
under  the  control  of  plaintiff,  as  security  for  the  debt, 
before  the  note  was  executed.  They  remained  in  plain- 
tiff's hands  for  four  months,  and  were  finally  surrendered 
upon  realizing  thereon  a  sum  equal  to  the  amount  due 
on  the  note  in  suit.  They  continued  to  be  security  upon 
the  claim  of  plaintiff.  They  were  treated  by  all  con- 
cerned as  such.  Of  course,  they  could  not  be  relieved 
by  plaintiff  without  the  consent  of  defendant.  No  such 
consent  was  given.  This  position  is  in  accord  with  the 
instructions  given  the  jury.  The  jury  were  authorized 
by  the  evidence  to  find  the  facts  we  have  just  stated, 
and,  as  a  conclusion  therefrom,  that  the  bonds  were 
held  as  security  when  defendant  signed  the  note,  and 
were  not  surrendered  with  his  knowledge  and  consent. 

VI.  Counsel  insist  that  there  is  no  evidence  that 
the  bonds  were  ever  accepted  as  collateral  security  by 
the  bank.  It  is  sufficient  to  say  that  the  evidence 
shows  that  the  bonds  were  under  the  control  of  plain- 
tiff, were  regarded  and  treated  as  collateral,  and  finally, 
in  order  to  secure  their  discharge,  plaintiff  consented 
that  they  should  be  delivered  to  Anderson  or  the  min- 
ing company.  Other  objections  to  the  findings,  on  the 
ground  that  they  are  in  conflict  with  the  evidence, 


310  SUPREME  CQDRT  OP  IOWA, 


Bank  of  Monroe  t.  Gifford. 


demand  no  separate  consideration.  We  may  dispose  of 
them  by  the  remark  that  the  general  and  special  ver- 
dicts are  all  sufficiently  supported  by  the  evidence. 

VII.  One  of  the ,  interrogations,  the  fourteenth, 
vrhich  was  submitted  to  the  jury  for  a  special  finding, 
$.  PRArrio*:       ^^  ^^  *^®  foUowiug  language:     "Did  the 

bloktS^"'^  plaintiff  receive  anything  for  the  bond  or 
Bwerio^queBr-  bouds  in  qucstiou  when  same  was  taken 
tion.  from  its  control  or  safe?"     They  answered 

in  these  words:  *'They  did,  a  few  days  before." 
After  the  verdict  and  special  findings  were*  read,  the 
court,  upon  its  own  motion,  directed  the  jury  to  retire, 
and  answer  this  interrogation :  "  What  was  the  value 
of  that  which  you  answer,  to  interrogation  fourteen, 
the  plaintiff  received  for  the  bond  or  bonds,  when  same 
were  taken  from  its  control  or  safe?"  The  answer  to 
this  interrogation  was:  *' Twenty -seven  hundred  and 
eighty-four  dollars."  The  fourteenth  interrogatory 
was  doubtless  intended  to  elicit  an  answer  showing  the 
amount  of  money  or  value  of  the  thing  received.  In 
failing  to  respond,  the  jury,  through  inadvertency, 
omitted  to  state  a  material  point  of  the  finding  required. 
This  was  an  omission  and  mistake,  which  the  court  was 
authorized  to  require  them  to  correct  by  directing  them 
to  answer  as  to  the  amount  of  money  or  value  of  the 
thing  received.  Lee  v.  Bradwaj/^  25  Iowa,  216;  Higley 
V.  Newill^  28  Iowa,  616;  Hamilton  v.  Barton^  20  Iowa, 
605. 

VIII.  The  defendant  submitted  eighteen  interro- 
gations, which  it  asked  the  jury  should  be  required  to 
answer  in  special  findings.  The  court  refused  to  require 
the  questions  to  be  answered.  Of  this  defendant  now 
complains.  Many  of  the  facts  sought  to  be  elicited 
were  called  for  in  the  questions  submitted  to  the  jury 
by  the  court.  Other  facts  sought  by  the  questions 
refused  were  immaterial,  or  of  a  character  which  did 
not  require  that  they  should  be  presented  in  special 
findings. 

IX.  Counsel  argue  that  plaintiff  was  a  good-faith 
holder  of  the  not«e,  in  the  usual  course  of  business,  and, 
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therefore,  ought  to  recover  on  it.  If  counsers  position 
as  to  the  fact  be  admitted,  yet  it  does  not  follow  that 
his  conclusion  of  law  ag  to  the  right  of  plaintiff  to 
recover,  in  view  of  other  facts  of  the  case,  is  correct. 
Defendant  was  a  surety  on  the  note,  which  was  known 
to  plaintiff  when  it  received  the  papers.  These  facta 
are  contemplated  in  the  instructions,  and  must  have 
been  found  by  the  jury  in  the  general  verdict.  The 
law  as  to  the  rights  of  sureties  protects  defendants,  for 
the  reason  that  plaintiff  took  the  note  with  the  knowl- 
edge that  defendant  was  surety  thereon.  This  view 
disposes  of  all  of  counsel's  arguments  based  upon  the 
])osition  that  plaintiff  was  a  good-faith  holder  of  the 
note. 

X.  At  the  trial  the  evidence  of  certain  witnesses 
examined  at-  a  prior  trial,  which  was  taken  in  short- 
A  w,^,-^,.      hand  and  made  of  record  in  the  case,  was 

tertimony  at    a^^i^itted  agaiust  the  objection  of  plaintiff. 

former  trial  j^  was  showu  that  the  witnesses  lived  in  a 
county  of  the  state  other  than  the  county  wherein  the 
trial  was  had.  The  evidence  was  rightly  admitted. 
Code,  sees.  3721,  3777;  Baldwin  v.  Railway  Co.j  68 
Iowa,  37;  Fleming  5.  Town  of  Shenandoah^  71  Iowa,  456, 

XI.  Defendant,  against  plaintiff's  objection,  was 
permitted  to  introduce  in  evidence  certain  copies  of  the 

record  of  conveyances  and  mortgages  duly 
'  STroortgage    authenticated  by  the  county  recorder.     The 

records.  -i      •      •  *  ai_  •  •  j  •  "  i    •       j 

admission  of  this  evidence  is  now  complained 
of  as  error,  for  the  reason  that  no  ground  was  shown  for 
the  admission  of  copies  of  the  record.  It  does  not  appear 
for  what  purpose  copies  of  the  record  were  admitted. 
They  would  surely  be  evidence  of  the  condition  of  title 
to  property,  and  incumbrances  thereon,  which  would 
tend  to  show  the  insolvency  of  the  mining  company 
which  was  in  issue  in  this  case;  for,  had  it  been  solvent, 
no  damages  would  have  resulted  to  defendant  by  the 
release  of  bonds  held  as  security.  There  was  no  error 
in  admitting  the  evidence. 

XII.  Counsel  discuss  at  length  the  question  involv- 
ing the  amount  of    damages    plaintiff  is  entitled   to 
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Sureties  : 


recover.  The  value  of  the  bond  at  Oska- 
dischaye  by  loosa,  it  is  insisted,  is  erroneously  shown, 
collaterals:     instead  of  the  value  in  the  county  where 

to  what  ex-  *' 

tentdis-         the  suit  was  brought  and  tried.     But  the 

o^ep  sure-     land  covered  by  the  mortgage  securing  the 

bonds    was    situate    in    Mahaska    count  v. 

Surely  in  that  county  inquiry  should  be  made  as  to  the 

value  of  the  bonds. 

The  bonds,  when  surrendered  by  plaintiff,  were 
worth  six  thousand  dollars.  But  counsel  for  plaintiflE 
say  that,  as  defendant  had  no  right  of  action  at  that 
time,  the  value  of  the  lands  at  that  date  cannot  be  con- 
sidered in  determining  defendant's  damages.  But,  in 
our  view,  the  value  of  the  bonds,  when  disposed  of, 
determined  the  amount  of  damages;  for  their  disposi- 
tion, without  regard  to  the  rights  of  plaintiff  or  defend- 
ant at  that  time  to  bring  action  in  regard  to  them,  fixed 
their  liability  for  the  value  of  the  bonds  at  that  time. 

Plaintiff  could  have  realized  the  value  of  the  bonds  at 

• 

the  time  they  were  disposed  of.  Its  duty  to  the  sureties 
demanded  that  it  should  not  suffer  the  bonds  to  escape 
liability  for  the  debt  for  which  defendant  was  surety, 
and,  if  plaintiff  had  the  power  to  surrender  the  bonds, 
which  it  did  possess,  for  it  did  surrender  them,  its  duty 
was  to  see  that  the  surety  had  the  benefit  of  the  bonds 
to  the  extent  of  their  value. 

Counsel  present  an  ingenious  argument  to  establish 
the  proposition  that,  as  there  were  other  sureties  who, 
with  defendant,  were  bound  for  eleven  thousand  dollars, 
defendant,  who  was  bound  but  for  twenty -five  hundred 
dollars,  can  recover  no  more  than  a  proportionate 
amount  of  the  six  thousand  dollars  to  which  he  would 
be  entitled.  The  reply  to  this  is  that  the  other  suits 
are  not  before  us.  We  are  not  charged  with  settling 
the  rights  of  defendant,  as  affected  by  the  rights  and 
claims  of  other  suits.  We  know  not  that  the  claims  in 
these  others  suits  have  been  or  ever  will  be  enforced. 
In  short,  we  cannot  defeat  defendant's  rights  on  the 
ground  that  other  i)erson8,  who  are  not  parties  to  this 
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suit,  could  have,  or  may  hereafter  claim  that  they  were 
entitled  to,  a  portion  of  the  proceeds  of  the  bonds. 

XIII.    It  is  urged  that  the  record  shows  that  the 
bonds  issued  by  the  mining  company,  which  were  held 

by  plaintiff,  were  issued  in  excess  of  the 

^'  ^p^to      corporate,  power  of   the  mining  company, 

denyyaiue.     ^^^^   therefore,   void.     The    conclusion    is 

insisted  upon  that  defendant  cannot,  therefore,  recover 
damages  for  the  release  of  these  bonds.  The  plaintiff 
has  recognized  the  bonds  as  valid, — has  received  money 
for  them.  It  does  not  deny  that  they  could  have  been 
converted  into  -  money.  It  cannot  now  prescribe  for 
defendant  a  remedy  it  refused  to  take.  It  cannot  say 
the  bonds  were  valueless  when  it  received  and  held 
money  realized  from  them,  which  ought  to  have  been 
appropriated  to  protect  those  who  had  become  sureties 
for  the  mining  company.  Many  other  points  are  made 
by  plaintiff's  counsel,  and  supported  by  arguments. 
We  do  not  consider  them,  for  the  reason  that,  in  our 
judgment,  they  do  not  demand  discussion  in  this  opin- 
ion, as  no  other  than  familiar  rules  of  the  law  are 
involved  therein.  In  our  opinion,  the  judgment  of  the 
district  court  ought  to  be  Affirmed. 


Brat  v.  Fliokinger  et  al. 

1.  Evidence:    wRirma:    genuinbnbss    challenged:    contents.       — -^ 
Where  defen^laiit  relied  upon  a  written  instrument  purporting  to 

be  made  bj  plaintiff,  but  the  genuineness  of  which  plaintiff 
questioned,  evidence  of  the  contents  of  the  instrument  was  prop- 
erly excluded  in  the  absence  of  any  attempt  or  offer  to  prove  its 
genuineness. 

2.  Chattel  Mortgage :  mortgagor's  ownership  :  evidencb.  Where 
S.  mortgaged  goods  which  he  had  in  his  possession  under  a  con- 
tract giving  him  the  rijB;ht  to  purchase  them  from  plaintiff  at  a 
certain  price,  but  it  was  not  shown  that  he  ever  exercised  that 
right,  and  plaintiff  testified  that  he  still  owned  the  goods,  held 
that  the  evidence  did  not  establish  the  right  of  the  mortgagee  as 
against  the  plaintiff. 
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8.     :  :  KViDENCfB  OP  mortgagee's  BELIEF.     Defendant 

having  been  permitted  to  testify  that  he  believed  his  mortgagor 
owned  the  mortgaged  chattels,  it  was  immaterial  what  his  reasons 
for  so  thinking  were. 

4.  Evidenoe:  recommendation  to  credit:  when  immaterial. 
It  was  immaterial  what  if  any  recommendation  plaintiff  gave  of 
one  of  whom  defendant  took  a  chattel  mortgage,  in  the  absence 
of  any  offer  to  show  that  defendant  know  of  or  relied  on  such 
recommendation. 

5.  Ck>ntract :  right  to  terminate  :  sale  of  goods  and  division 
OF  profits.  Where  plaintiff  placed  goods  in  the  hands  of  another 
to  be  sold,  the  latter  to  have  all  the  profits  up  to  a  certain  sum  per 
month,  and  the  residue  of  profits  to  be  divided  equally,  **  to  such 
time  as  the  party  of  the  first  part  [plaintiflf]  may  choose,"  held 
that  plaintiff  had  the  right  to  terminate  the  contract  at  any  time. 

Appeal  from   Pottawattamie   District  Court. — Hon. 

C.  F.  LooFBOUROW,  Judge. 

Filed,  February  4,  1890. 

Action  of  replevin.  There  was  a  judgment  on  a 
verdict  for  plaintiflf.    Defendant  appeals.     This  cause 

has  before  been  in  this  court.     See  69  Iowa,  1 67. 

« 

FlicMnger  Bros,^  for  appellants. 
Smith,  Carson  &  Har\  for  appellee. 

Beck,  J. — I.  The  plaintiflf  claims  the  ownership 
of  the  goods  in  controversy.  The  defendant  claims  the 
possession  of  the  property  under  a  mortgage  executed 
by  one  Skiles,  who  was  in  possession  of  the  goods,  and 
alleged  to  be  the  owner  thereof,  at  the  time  the  mort- 
gage was  executed.  The  plaintiflf  in  a  reply  alleges 
that  defendant,  at  the  time  the  mortgage  under  which 
he  claims  was  executed,  had  actual  personal  knowledge 
of  plaintiflf 's  ownership  of  the  goods. 

II.  The  defendant  testified  that,  before  the  mort- 
gage under  which  he  claims  was  executed,  Skiles  stated 

that  he  owned  the  goods,  and  exhibited  to 

'  writing^gen.   defendant  a  bill  of  sale  thereof,  purporting 

lenired:  to  be  executed  by  plaintiflf.      It  appears 

from  the  evidence  that  there  was  a  question 
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about  the  genuineness  of  this  instrument.  Defendant 
testifies  that  he  thought  it  genuine,  and  assigns  the 
reasons  upon  which  this  opinion  was  based.  He  does 
not  testify  or  claim,  in  his- pleadings  or  otherwise,  that 
the  bill  of  sale  was  genuine.  There  is  not  one  word  in 
the  abstract  tending  to  show  that  fact,  or  that  it  was 
claimed  by  defendant.  Surely,  the  court  rightly 
excluded  the  offered  evidence  of  the  contents  of  the 
instrument,  where  its  genuineness  was  questioned,  and 
no  offer  was  made  to  prove  it  genuine  and  valid.  It 
would  be  vain  to  establish  the  contents  of  an  instrument 
when  the  party  offering  the  evidence  made  no  claim  of 
readiness  and  ability  to  establish  its  genuineness.  The 
facts  that  defendant  at  the  time  he  accepted  the  mort- 
gage was  shown  the  bill  of  sale,  and  believed  it 
genuine,  he  was  permitted  to  prove.  In  the  absence  of 
evidence  of  the  genuineness  of  the  bill  of  sale,  he  was 
entitled  to  no  beneflt«  growing  out  of  its  contents.  The 
court,  therefore,  rightly  excluded  evidence  of  its  con- 
tents. 

III.  The  evidence  tended  to  show  that  Skiles,  when 
the  mortgage  was  executed,  was  in  possession  of  the 

goods  under  a  contract  giving  him  the  right 

■  mortgage:^     of  purchasing  the  goods  at  prices  indicated. 

owSSSp:      But  there  was  no  evidence  that  he  ever 

evidence. 

exercised  the  option  given  him  to  buy  the 
goods,  and  plaintiff  testifies  that  he  remained  the 
owner.  Upon  this  testimoi^y  the  court  rightly  overruled 
a  motion  of  defeAdant  that  the  jury  be  required  to 
return  a  verdict  for  defendant. 

IV-  The  defendant  offered  to  prove  that  Skiles 
had  paid  a  claim  upon  which  defendant  had  brought  an 
.  action  by  attachment.     This  fact  defendant 

mSrt^ei    claims  was  a  reason  inducing  him  to  think 
^^^-  Skiles  owned  the  property.    He  was  per- 

mitted to  show  that  he  did  so  think.  It  was  not  either 
necessary  or  competent  to  go  into  an  investigation  aa  to 
his  reasons  for  his  thoughts  and  belief.  The  evidence 
offered  was  therefore  rightly  rejected. 
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V.    Plaintiff  was  asked,  on  his  examination  for 
defendant,  what  recommendation  or  certificate  of  char- 
acter he,   or  another  with  his  knowledge 
*'  reo?mS?nda-  and  consent,  had  given  Skiles.     An  objec- 
whenimmai'"  tion  to  the  qncstion  was  rightly  sustained, 
teriai.  i^j,  ^YiQ  reason,   if  no  other  existed,  that 

defendant  did  not  show,  or  propose  to  show,  that  he 
knew  of  or  acted  npon  this  recommendation. 

VL  The  contract  under  which  Skiles  held  the 
goods  provides,  among  other  things,  that  he  shall  sell 
6.  ooktbact:  tliem;  that  expenses  shall  be  paid;  and  then 
tSmiSit6-  ^*  proceeds  with  this  language:  *'Then 
Sddfi/SSS"  Robert  J.  Skiles  to  have  all  that  the  bus- 
of  profits.  iness  makes  above  expenses,  up  to  forty 
dollars  each  month,  provided  the  business  makes  so 
much,  and  all  above  the  expenses  and  the  forty  dollars 
each  month,  if  any,  should  be  equally  divided, — T.  N. 
Bray  one-half,  Robert  J.  Skiles  the  remaining  half,  and 
so  on,  to  such  time  as  the  party  of  the  first  part  [Bray] 
may  choose."  The  court,  in  an  instruction  which  is 
complained  of  by  defendant,  directed  the  jury  that 
plaintiff  had  the  right  to  terminate  the  contract  at  any 
time.  The  instruction  is  apparently  correct,  being  in 
accord  with  the  plain  language  of  the  contract.  Tbesse 
considerations  dispose  of  all  questions  in  the  case.  The 
judgment  of  the  district  court  is  Affirmed. 


Currier  v.  Mueller  et  al, 

Appeal :  fbocebdinqs  fob  oontempt  :  jubisdiction.  Under  section 
8499  of  the  Code,  providing  that  '*  no  appeal  lies  from  an  order  to 
punish  for  a  contempt,  but  the  proceedings  may,  in  a  proper  case, 
be  taken  to  a  higher  court  for  revision  by  certiorari,^  held  that 
this  court  has  no  jurisdiction,  on  appeal,  to  review  an  order  dis- 
charging the  defendant  in  the  proceeding  for  contempt  in  violating 
an  injunction,  though  issued  under  the  statutes  for  the  suppressioii 
of  intemperance;  but  it  would  seem  that  it  has  jurisdiction,  upon 
certiorari,  to  review  the  order  made  in  such  a  case,  whether  it  be 
for  the  punishment  or  the  discharge  of  the  defendant,  when  such 
review  is  demanded  either  by  public  or  private  interest.  (Compare 
Congregational  Church  v.  City  of  Muscatine,  %  Iowa,  69,  and 
Lindsay  v.  District  Courts  76  Iowa,  509.) 
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Appeal  from  Lee  District  Court. — Hon.  J.  M.  Casey, 

Judge. 

Piled,  February  4,  1890. 

Proceeding  to  punish  for  contempt.  Prom  a 
judgment  discharging  defendants  the  plaintiff  appeals. 

■ 

Newman  &  Bldkey  for  appellant. 

8.  M.  Casey  and  T.  H.  Johnson^  for  appellees 

■ 

Granger,  J. — This  is  a  proceeding  to  punish  for 
the  violation  of  an  injunction  issued  under  the  law  for 
the  suppression  of  intemperance.  At  the  hearing  in  the 
district  court  the  defendants  were  discharged;  and,  the 
plaintiff  having  brought  this  appeal,  a  motion  is  made  to 
dismiss  on  the  ground  that  this  court  has  no  jurisdic- 
tion in  such  cases  on  appeal. 

Disconnected  entirely  from  its  relation  to  the  law 
regulating  the  sale  of  intoxicating  liquors,  the  question 
before  us  seems  to  have  been  fully  settled  by  prior  adju- 
dication. Speaking  of  the  question  thus  disconnected, 
we  may  look  to  the  case  of  Congregational  Church  v. 
City  of  Muscatine^  2  Iowa,  69.  As  in  this  case,  that 
was  a  proceeding  to  punish  for  a  contempt  in  disobeying 
an  injunction;  and  the  case  is  further  like  this  in  the 
fact  that  the  party  charged  with  contempt  was  on  the 
hearing  discharged,  and  the  appeal  was  from  the  order 
of  discharge.  In  that  case  the  law,  both  common  and 
statutory,  as  to  proceedings  for  contempt,  received  con- 
sideration; and,  under  statutory  provisions  as  to  pro- 
ceeding for  contempt  like«those  at  the  present  time,  the 
right  of  appeal  was  denied.  The  Code  of  1851  contains 
this:  *'8eo.  1606.  No  appeal  lies  to  an  order  to 
punish  for  a  contempt;  but  the  proceedings  may,  in 
proper  cases,  be  taken  to  a  higher  court  for  revision  by 
certiorarV^  That  section  is  identical  with  the  present 
Code,  section  3499,   except  the  words  '*to  an  order" 
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read  now  '*  from  an  order."  In  that  case  the  court  cited 
to  some  extent,  and  reviewed,  the  general  statutes  reg- 
ulating appeals,  both  civil  and  criminal,  and  announced 
the  conclusion  of  the  court  in  these  words  :  ''In  any 
view  of  the  case  in  which  we  have  been  able  to  see  it, 
we  are  constrained  to  the  conclusion  that  the  special 
provision  contained  in  section  1606,  denying  an  appeal 
from  an  oi^er  to  punish  for  contempt,  is  controlling  of 
the  general  provisions  regulating  appeals,  and  extends 
to  contempts  by  a  disobedience  of  an  injunction  as  well 
as  of  other  process."  A  significant  feature  of  the  hold- 
ing is  that  it  makes  the  section  (1606)  ''controlling  of 
the  general  provisions  of  the  statutes  regulating 
appeals,"  and  no  subsequent  legislation  has  attempted 
to  change  its  force.  There  have  since  been  changes  in 
the  general  statutes  governing  appeals,  but  nothing 
which  is  expressly  or  by  implication  designed  to  affect 
the  statute  (section  3499)  providing  for  a  review  of 
proceedings  for  contempt.  In  the  case  of  Lindsay  ©. 
District  Coxirty  75  Iowa,  509,  the  rule  as  announced  in 
the  case  cited  received  strong  support.  That  was  a  case, 
also,  where  the  district  court  refused  to  punish  for  the 
contempt  charged,  and  the  case  was  brought  here  on 
certiorari;  and  the  precise  point  urged  was  that  the 
court  has  "no  authority  for  reviewing  on  certiorari  the 
action  of  the  district  court  in  refusing  to  punish  an 
alleged  contempt  against  the  authority  of  the  court." 
It  should  be  stated  that  in  the  Lindsay  case  the  refusal 
of  the  court  to  punish  was  based  on  its  holding  that  it 
had  no  authority  to  inquire  into  facts  alleged  as  a  con- 
tempt, which  this  court  held  to  be  an  error.  But  still  the 
fact  is  that  there  was  no  "  or^er  to  punish,"  from  which 
the  appeal  could  be  taken;  and  the  court  announced  its 
conclusion  in  these  words:  "As  no  appeal  lies,  the 
judgment  of  the  district  court  must  be  reviewed  in  a 
certiorari  proceeding,  if  it  can  be  done  at  all.  The 
proper  construction  of  the  statute,  we  think,  is  that  the 
action  of  the  court  may,  in  a  proper  case,  be  so  reviewed; 
that  is,  the  proceeding  may  be  reviewed,  whether  the 
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defendant  has  or  has  not  been  panished,  in  ail  cases 
where  a  substantial  right,  either  public  or  private,  is 
involved,  which  can  only  be  protected  or  enforced  by 
the  proceeding  in  contempt."  This  lattier  case  seems  to 
involve  the  precise  point  in  this  case,  barring  this  differ- 
ence as  to  the  facts  :  In  the  Lindsay  case  the  punish- 
ment was  refused  by  the  court's  holding  that,  because 
of  an  appeal  and  bond  filed,  it  could  not  inquire  into 
the  facts.  In  this  case  the  refusal  was  because  of  a 
want  of  testimony  to  show  the  fact  of  contempt.  The 
rule  announced,  however,  in  the  Lindsay  case  seems 
broad  enough  to  allow  a  review  on  certiorari  when 
demanded  either  by  public  or  private  interest;  in  this 
respect  it  seems  to  answer  the  query  in  the  concluding 
paragraph  of  the  opinion  in  First  Congregational 
Church  V.  City  of  Muscatine^  2  Iowa,  69.  Appellant 
attaches  some  importance  to  the  peculiar  language  of 
the  liquor  law,  providing  that  the  punishment  shall  be 
**as  for  contempt;"  but  inasmuch  as  the  Lindsay  case 
is  one  of  the  same  class  of  cases,  and  so  definitely 
announces  the  rule  as  far  as  such  an  argument  requires 
it,  we  deem  it  unimportant  to  pursue  the  consideration 
further.  Our  views  lead  us  to  sustain  the  motion  to 
dismiss  the  appeal.  Appeal  dismissed. 


Winkleman  v.  Winkleman  et  al. 

1.  Practice :   filing:  plbadinqs  ;  bntry  in  appearancb  dockrt.  I  to  3i9 
A  pleading  is  not  filed  so  as  to  authorize  its  consideration  as  a  part  ' 

of  the  record,  unless  a  memorandum  of  its  filing  is  entered  in  the  103  104 

appearance  docket.    (See  Nickson  v.  Blair,  59  Iowa,  581.)  I  7»  3i» 

Ifin  m 

2.     :  :    :    transfer   from    probatb    to    equity  !7«'8W| 

docket:  OBJEonoN  too  late  on  appeal.    Where  a  cause  was  *^^ 

hegun  in  probate  in  the  circuit  court,  and  the  pleadings  were  127   VN 
properly  filed,  and  a  memorandum  thereof  was  entered  in  the  pro-  79  |^ 

bate  appearance  docket,  and  the  cause  was  then  transferred  to  the  

equity  docketi  and  came  into  the  district  court  by  operation  of  law 
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upon  the  abolition  of  the  circuit  court,  held  that  it  was  not  neces- 
sary to  refile  the  pleadings,  and  to  enter  a  memorandum  thereof 
in  the  appearance  docket  of  the  district  court;  moreover,  that  the 
question  of  the  sufficiency  of  such  filing  could  not  be  raised  for  the 
first  time  in  this  court. 

8.  Homestead :  cx)nyetancb  :  oral  agreement  followed  by 
CHANGE  OF  POSSESSION :  RESCISSION.  Where  a  father,  with  the 
consent  of  his  wife,  orally,  and  for  a  valuable  consideration,  gave 
to  his  son  a  tract  of  land  which  included  the  homestead,  and  the 
son  took  possession  thereof  and  for  a  long  time  treated  it  in  all 
respects  as  his  own,  and  the  transfer  was  regarded  by  all  con- 
cerned as  a  completed  transaction,  except  as  to  the  legal  title, 
which  it  was  designed  to  perfect  by  means  of  the  father's  will, 
and  a  will  was  executed  for  that  purpose,  but  after  the  son's 
death  the  father,  by  a  codicil,  revoked  that  part  of  his  will,  held 
that  the  equitable  title  was  in  the  widow  and  heirs  of  the  son,  as 
against  the  executor  of  the  father,  who  sought  to  sell  it  and  to 
divide  the  proceeds  under  the  terms  of  the  codicil.  (As  to  the 
transfer  of  the  homestead  by  verbal  agreement,  compare  Drake 
V.  Painter,  77  Iowa,  781.) 

Appeal  from  Mahaska  District  Court. — Hon^.  J.  K. 

Johnson,  Judge. 

Filed,  February  4,  1890. 

Action  in  equity  for  the  adjudication  of  title  to 
real  estate.    The  facts  are  stated  in  the  opinion. 

John  F.  Lacey  and  W.  H.  Lacey^  for  appellant. 

Blanchard  &  Preston^  for  appellees. 

Robinson,  J. — Thia  action  was  originally  a  pro- 
ceeding in  probate  to  obtain  an  order  for  the  sale  of  real 
estate.  In  August,  1886,  the  plaintiflF,  as  executor  of 
the  estate  of  John  Winkleman,  Sr.,  deceased,  filed  in 
the  proper  court  a  petition  which  alleged  the  death  of 
said  Winkleman,  testate,  and  that  his  will,  which  had 
been  admitted  to  probate,  directed  the  sale  of  the  prop- 
erty described  in  the  petition,  and  the  distribution  of 
the  proceeds  among  his  heirs.  The  property  described 
comprises  two  tracts  of  land,  which  contain  in  the 
aggregate  about  fifty-one  acres.  Notice  of  the  proceed- 
ing was  given  to  William  A.,  Thomas  A.,  Thomas  J., 
H.  C,  B.  F.  and  Samuel  Winkleman.  The  four 
defendants  last  named  and  the  plaintiff  are  the  sons, 
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and  the  two  defendants  first  named  are  the  grandsons, 
of  said  John  Winkleman,  Sr.  The  grandsons  are 
minors,  and  appear  by  gnardian.  On  the  seventh  day 
of  September,  1886,  they  filed  an  answer  and  cross- 
petition;  In  that  they  allege  that  they  are  the  sons  of 
John  S.  Winkleman,  who  was  a  son  of  their  said  grand- 
father, and  is  now  deceased.  They  further  allege  in 
their  original  cross- petition,  and  amendments  thereto, 
that  they  are  the  only  heirs  of  their  father;  that  he 
furnished  a  large  portion  of  the  money  paid  for  the 
land  in  controversy;  that  he  lived  on  and  cultivated 
and  improved  it  until  his  death;  that  he  helped  to  farm 
other  lands  which  belonged  to  his  father,  and  helped  to 
care  for  and  support  his  father  and  his  father's  family 
until  his  own  death;  that  in  consideration  of  the  money 
paid,  and  the  labor  and  support  furnished,  as  aforesaid, 
it  was  agreed  between  their  father  and  grandfather  that 
the  latter  should,  by  will  or  other  means,  transfer  to 
their  father  the  title  to  the  premises  in  controversy; 
that,  in  pursuance  of  said  agreement,  their  grand- 
father, at  some  time  in  the  year  1874,  did,  by  gift 
verbally  expressed,  transfer  and  convey  to  their  father 
the  premises  in  controversy,  with  the  intent  to  vest  him 
with  the  full  title  thereto;  that  their  father  accepted 
said  transfer,  and  at  once  took  possession  of  the  prop- 
erty so  transferred,  with  the  knowledge  and  consent  of 
his  father,  and  caused  the  same  to  be  staked  off,  and 
from  that  time  occupied  it  until  his  death,  and,  with 
the  knowledge  of  his  father,  made  valuable  improve- 
ments upon  it,  and  paid  the  taxes  thereon,  leased  it  to 
other  parties,  and  in  all  respects  treated  it  as  his  own; 
that  their  grandfather,  in  furtherance  of  his  said  agree- 
ment, made  a  will,  dated  December  24,  1874,  by  which 
he  devised  said  premises  to  their  father;  that  their 
father  died  in  the  year  1877;  and  that  thereafter  their 
grandfather,  being  improperly  influenced  thereto, 
attempted  to  revoke  said  devise  by  means  of  a  codicil, 
and  devise  said  property  to  his  other  children.  They 
ask  that  they  may  be  decreed  to  own  the  property. 
Vol.  79—21 
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Their  mother,  the  widow  of  John  S.  Winkleman,  filed 
a  petition  of  intervention,  in  which  she  repeats  substan- 
tially the  averments  of  the  cross-petition  of  her  sons 
and  asks  that  she  and  they  be  decreed  to  be  the  owners 
of  the  property  in  controversy.  She  is  insane,  and 
appears  by  guardian.  A  trial  was  had  on  the  merits  of 
the  case,  and  a  decree'  rendered  in  favor  of  the  widow 
and  sons  of  John  S.  Winkleman,  deceased,  adjudging 
them  to  be  the  absolute  and  unqualified  owners  of  the 
property  in  controversy.  The  plaintiff  and  his  brothers 
appeal. 

I.    After  the  arguments  on  the  first  appeal  had 
been  made,  appellants  applied  to  the  district  court  for 

a  nv/jfic  pro  tunc  order,  to  the  end  that  the 

1    Practicx  ' 

'  fiiiDK  plead-  records  of  that  court  might  show  that  a 
appearance  pleading  entitled,  "Amended  reply  and 
answer  to  petition  of  intervention, ' '  was  duly 
filed  in  that  court.  It  was  found  by  the  court  that  the 
paper  in  question  was  placed  with  the  files  in  the 
case  some  time  in  January,  1887,  and  that  it  was 
attached  to  the  files  of  pleadings  some  time  in  that 
month,  immediately  preceding  a  paper  which  was  filed 
the  twelfth  of  that  month;  that  it  could  not  state 
whether  it  had  ever  J^een  presented  to  the  clerk  for  fil- 
ing or  not;  that  it  was  not  marked  * 'Filed,'  by  the  clerk, 
and  no  memorandum  of  its  filing  had  ever  been  entered 
in  the  appearance  docket;  that  it  was  prepared  at  the 
office  of  one  of  the  attorneys  in  the  case,  at  a  time  when 
depositions  were  being  taken.  The  order  prayed  for 
was  denied,  and  the  applicants  for  the  order  appeal. 
It  is  agreed  that  the  appeals  be  submitted  together.  It 
was  held  in  NicJcson  v.  Blair^  69  Iowa,  531„  that  the 
failure  of  the  clerk  to  make  the  required  entry  in  the 
appearance  docket  was  fatal,  even  though  the  paper  had 
been  lodged  in  his  office,  and  marked  'Tiled."  Follow- 
ing that  rule,  the  action  of  the  district  court  in  overrul- 
ing the  motion  must  be  held  to  have  been  correct.  The 
paper  had  not  been  fileil  in  fact,  within  the  meaning  of 
the  law;  and  the  records  should  not  have  been  made  to 
show  that  it  had. 
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II.  On  the  day  they  filed    their    cross-petition, 
defendants  William  A.   and  Thomas  A.   Winkleman 

filed  a  motion  to  transfer  the  cause  to  the 
•  -— *:  transfer  eouity  docket.     It  was  sustained  on  the 

frompiobate  _ 

to.^uuy  ^^  tenth  day  of  September,  1886;  but  no  record 
tion  too  late    of  that  Order  was  made  until  the  nineteenth 

on  appeal. 

day  of  January,  1887,  when  the  proper 
record  was  made  by  means  of  k  nunc  pro  tunc  order. 
Some  of  the  pleadings  were  filed  as  in  probate,  and  a 
memorandum  thereof  was  made  in  the  probate  appear- 
ance docket;  and  no  entry  thereof  was  thereafter  made 
in  the  appearance  docket  of  the  district  court.  Appel- 
lants contend  that  such  papers  were  not  properly  filed. 
The  proceedings  in  probate  were  commenced  in  the 
circuit  court,  and  while  pending  therein  the  filing  of 
papers  was  properly  noted  in  the  probate  appearance 
docket.  The  circuit  court  ceased  to  exist  on  the  first 
day  of  January,  1887;  and  the  district  court  succeeded 
to  its  jurisdiction,  and  was  given  authority  over  its 
records.  We  do  not  think  it  was  necessary  to  refile 
papers  which  had  once  been  properly  filed,  and  memo- 
randa of  such  filings  duly  made  in  the  proper  appearance 
docket.  Moreover,  the  sufl5ciency  of  the  filings  now 
questioned  by  appellants  is  raised  for  the  first  time  in 
this  court.  No  objection  was  made  to  them,  nor  to  the 
pleadings  in  question,  in  the  district  court;  but  they 
were  treated  in  all  respects  as  duly  filed,  and  a  part  of 
the  records  in  the  case.  In  view  of  the  fact  that  all 
had  once  been  filed,  and  a  record  thereof  made,  appel- 
lants should  not  now  be  heard  to  question  that  they 
have  been  duly  made  of  record. 

III.  The  evidence  submitted  is  voluminous  and 
confiicting;  but  we  are  pt  the  opinion  that  the  facts  of 

the  case,  either  admitted  or  proven  by  a 
''  SmveyMoe':   preponderance  of  the  evidence,  are  substan- 
SenffSiSowed  tially  as  follows :     About  the  year  1855, 
pM»M8?on:^    John  Winkleman,  Sr.,  came  to  Iowa,  and 
soon  afterwards  purchased  the  land  in  con- 
troversy, with  other  lands.     His  six  sons,  the  youngest 
of  whom  was  about  sixteen  years  of  age,  came  with  him. 
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All  but  one  lived  with  him  until  they  were  married,  but 
all  but  John  S.  left  him  within  seven  or  eight  years 
after  they  came  to  Iowa.  John  S.  was  about  twenty- 
four  years  old  when  the  land  in  question  was  purchased, 
and  furnished  nearly  one  hundred  and  twenty  dollars 
towards  its  purchase.  He  lived  on  the  farm  with  his 
father  until  his  death,  in  1877,  and  helped  to  carry  it  on. 
He  married  appellee  Mary  M.  Winkleman  in  the  year 
1866,  and  by  her  had  two  sons,  her  co-appellees.  In 
October,  1874,  John  Winkleman,  Sr.,  assisted  in  plat- 
ting certain  land,  including  the  land  in  controversy. 
The  plat  described  this  land  as  the  property  of  John 
Winkleman,  Jr.,  and  was  recorded.  John  S.  was 
sometimes  known  as  **  John,  Jr."  He  at  once  took  pos- 
session of  the  property,  and  made  substantial  and 
permanent  improvements  thereon.  After  that  time  the 
property  was  treated  as  belonging  to  him.  It  was 
assessed  in  his  name,  with  the  knowledge  and  by  the 
wish  of  his  father;  and  he  paid  the  taxes  thereon  in  his 
own  name  from  year  to  year.  He  '  was  frequently 
declared  to  be  the  owner  of  the  property  by  his  father, 
and  his  brothers  understood  that  it  belonged  to  him. 
His  father  had  divided  a  large  portion  of  his  property 
among  his  sons  by  way  of  advancements,  and  had  given 
him  but  little.  The  land  in  question  would  have  made 
him  but  a  fair  share  of  his  father's  estate.  It  was 
treated  in  all  respects  as  belonging  to  him.  On  the 
twenty-fourth  day  of  December,  1874,  his  father  exe- 
cuted a  will  which  devised  to  him  this  land.  After  his 
death,  trouble  arose  between  his  father  and  the  admin- 
istratrix of  his  estate  and  the  guardian  of  his  children 
and  litigation  ensued.  After  that  trouble,  and  in 
November,  1879,  John  Winkleman,  Sr.,  executed  a 
codicil  which  in  terms  revoked  so  much  of  his  former 
will  as  devised  the  property  in  question  to  John  S.,  and 
directed  that  it  be  sold,  and  the  proceeds  be  divided 
among  his  five  sons,  excepting  ten  dollars,  which  was 
to  be  divided  between  John  S.'s  children.  It  is  insisted 
by  appellant  that  the  evidence  shows  at  most  but  an 
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intent  on  the  part  of  their  father  to  devise  the  land  to 
their  brother;  and  that  nothing  he  said  or  did  had  any 
contractual  effect.  There  is  much  in  the  record  to 
sustain  that  claim;  but,  taken  as  a  whole,  the  evidence 
satisfies  us  that  the  father  in  fact  transferred  the  land 
to  his  son;  that  the  transfer  was  accepted,  and  in  all 
respects  treated  as  completed,  excepting  as  to  the  legal 
title;  and  that  it  was  designed  to  perfect  that  by  means 
of  the  will.  It  appears  to  us  that  no  other  conclusion 
would  be  equitable. 

lY.  It  is  insisted  that  the  land  in  question  wa^ 
the  homestead  of  John  Winkleman,  Sr.,  and  that  it  was 
not,  and  could  not  have,  been,  alienated,  for  the  reason 
that  no  joint  instrument,  concurred  in  and  signed  by 
himself  and  wife,  was  executed,  as  required  by  section 
1990  of  the  Code.  As  the  record  now  stands  that 
defense  is  not  pleaded.  It  was  set  up  in  the  paper 
which  appellants  attempted  unsuccessfully  to  have 
made  a  part  of  the  record.  It  is  contended  that  the 
want  of  a  valid  conveyance  may  be  shown  under  the 
general  issue.  If  it  be  conceded,  for  the  purposes  of 
this  appeal,  that  such  is  the  case,  still  we  think  the 
appellants  should  fail.  The  evidence  in  regard  to  the 
homestead  character  of  the  premises  is  not  clear.  The 
homestead  right  could  not,  in  any  event  have  attached 
to  all  of  both  tracts.  No  effort  to  show  that  the.^ 
included  a  homestead  seems  to  have  been  made  in  the 
court  below.  The  evidence  as  to  that  seems  to  have 
been  incidental,  and  we  are  satisfied  that  the  defense 
now  urged  was  not  relied  upon  in  the  court  below. 
Moreover,  the  evidence  shows  that  both  parents  of 
John  S.  knew  of,  and  consented  to,  the  transfer.  If 
their  homestead  was  included,  they  abandoned  it.  Both 
parents  survived  the  son,  but  that  fact  gave  them 
no  right  to  rescind  a  transfer  which  had  taken  effect 
during  the  lifetime  of  the  son.  If  their  homestead  was 
included  in  the  premises  in  controversy,  the  case  is  in 
some  respect  like  that  of  Drake  v.  Painter^  77  Iowa, 
731;  in  which  it  was  held  that  a  verbal  agreement  for 
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the  transfer  of  the  homestead,  assented  to  by  both 
husband  and  wife,  followed  by  a  change  of  possession 
and  a  performance  of  the  agreement,  operated  to  trans- 
fer the  equitable  title.  The  decree  of  the  district  court 
involved  in  the  first  appeal,  and  it«  ruling  involved  in 
the  second,  are  Affirmed. 


,2  »«  The  State  v.  Willis. 

104    &9I 

Criminal  Law :  costs  :  mileage  of  dependant's  voLirNTAftY  wit- 
nesses. Defendant's  father,  ai  request  of  defendant's  counsel, 
came  from  Dakota  to  Iowa  to  testify,  and  he  did  testify,  in  the 
defendant's  behalf,  on  the  trial  of  a  criminal  prosecution  against 
defendant.  He  was  not  subpoenaed,  but  his  name  was  included  in 
the  list  of  witnesses  which  the  defendant  was  authorized  to 
subpoena,  by  an  order  of  the  court  made  under  chapter  207,  Laws 
of  1880.  Held  that  he  was  entitled,  upon  defendant's  acquittal,  to 
have  costs  taxed  up  against  the  county  for  his  daily  attendance, 
but  to  nothing  for  mileage.  (Westfall  v.  Madison  County,  62 
Iowa.  427,  distinguished,) 

Appeal  from  Hardin    District   Court, — Hon.    S.  M. 

Weaver,  Judge. 

Filed,  February  4,  1890. 

This  case  is  submitted  upon  certificate  of  the  judge 
trying  the  same  that,  a  verdict  of  not  guilty  having 
been  returned,  the  cause  came  on  for  hearing,  on  the 
application  of  defendant,  for  the  allowance  of  witness 
fees  of  J.  P.  Willis,  witness  for  the  defendant.  "That 
such  cause  and  question  involves  the  determination  of 
a  question  of  law  upon  which  it  is  desirable  to  have  the 
opinion  of  the  supreme  court,  as  follows :  The  witness 
J.  P.  Willis  is  the  father  of  the  defendant,  and  resides 
at  Woonsockett,  Dakota,  a  distance  of  three  hundred 
and  twenty  miles  from  the  court  where  the  cause  was 
tried.  He  was  not  subpoenaed,  but  came  to  court  on 
request  of  defendant's  counsel,  as  a  witness,  from  his 
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home,  though  his  name  was  included  in  the  order  for 
the  witnesses  for  the  defendant.  He  attended  court  as 
a  witness  two  days,  and  testified  in  the  cause  for  the 
defendant.  (1)  Was  the  witness  entitled  to  have  costs 
taxed  up  against  the  county  as  mileage,  for  the  whole 
distance  of  three  hundred  and  twenty  miles  from  his 
home,  with  his  two  days'  attendance  at  the  court, 
amounting  to  $34.60,   as  claimed  by  the   defendant? 

(2)  Or  was  the  witness  entitled  to  have  costs  taxed  up 
against  the  county  for  his  two  days'  attendance  at  the 
court  and  one  mile,  as  a  witness  picked  up  in  the  court, 
he  having  come  to  court  without  being  subpcBnaed,  as 
claimed  by  the  state,   which  costs  amount  to  $2.60. 

(3)  Or  was  the  witness  entitled  to  have  taxed  up,  as 
costs  to  the  county,  two  days'  attendance  and  mileage 
from  the  state  line  of  Iowa,  a  distance  of  two  hundred 
and  forty  miles  only,  and  amounting  to  $26.50,  as  the 
court  ordered;  the  costs  to  be  taxed  for  the  witness, 
against  the  county,  on  the  application  of  the  defendant  t 
To  which  order  and  judgment  of  the  court  both  the 
state  and  the  defendant  do  now  duly  except ;  all  of 
which  is  done  in  open  court,  at  the  time  the  order  and 
judgment  of  the  court  is  rendered." 

John  Y.  StonCy  Attorney  General,  and  H.  L.  Huffs 
County  Attorney,  for  the  State. 

AlhrooJc  &  Hardin  and  John  S.  Holerts^  for  appellee. 

Given,  J. — I.  The  single  question  to  be  deter- 
mined is  whether  the  witness  J.  P.  Willis  is  entitled  to 
mileage  for  more  than  one  mile;  and,  if  so,  whether 
from  his  home  in  Dakota,  or  from  the  state  line.  Code, 
section  3814  provides  a  fee  for  each  day's  attendance, 
and  *' mileage  for  actual  travel  per  mile,  each  way,  five 
cents,"  and  that,  *'  in  criminal  cases,  where  the  defend- 
ant is  adjudged  not  guilty,  the  fees  above  provided  for 
attending  a  district  court  or  justice's  court  shall  be  paid 
by  the  county  upon  a  certificate  of  the  clerk  or  justice." 
Some  such  provision  is  necessary  to  secure  to  parties 
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accused  of  crime  a  fair  trial,  and  to  witnesses  who  are 
compelled  to  attend  and  testify  compensation  for  the 
time  spent  and  expenses  incurred  in  obeying  the  pro- 
cess of  the  court.  It  is  a  notorious  fact  that  while  the 
law  stood  thus  these  provisions  were  greatly  abused; 
witnesses  being  subpoenaed  upon  the  slightest  pretext, 
and  without  knowing  whether  they  were  material  or 
not,  and  in  some  cases  defenses  even  going  so  far  as  to 
try  to  deter  prosecution,  and  force  a  dismissal,  by 
subpoenaing  an  extraordinary  number  of  witnesses,  and 
creating  unnecessary  expenses.  To  prevent  such  abuses, 
the  Eighteenth  General  Assembly  enacted,  as  found  in 
Laws  of  1880,  chapter  207  (section  5095,  McClain's 
Code),  that  '*in  no  criminal  case  shall  witnesses  for  the 
defense  be  subpoenaed  at  the  expense  of  the  county, 
except  upon  order  of  the  court  or  judge  before  whom 
the  case  is  pending;  then  only  upon  a  satisfactory 
showing  that  the  witnesses  are  material  and  necessary 
for  the  defense."  While  some  discretion  is  necessarily 
left  to  the  courts  as  to  the  taxation  of  costs,  including 
witness  fees,  this  dis6retion  should  not  be  exercised  so 
as  to  encourage  or  open  the  way  to  abuses.  Pees  and 
mileage  are  paid  to  witnesses  because,  in  obedience  to 
the  command  of  the  court,  they  have  given  their  time 
and  incurred  expenses  in  attendance  and  travel.  It  is 
clearly  not  the  purpose  of  the  law  to  compensate  for 
time  and  travel  beyond  that  given  in  obedience  to  the 
Command  of  the  court.  A  witness  attending  under 
subpoena  gets  pay  for  miles  actually  traveled,  and  days 
of  attendance  only.  Persons  present  in  court  may  be 
called  as  witnesses  without  subpoena,  and  from  the  time 
of  being  so  called  are  as  much  subject  to  the  order  of 
the  court  as  if  they  had  been  subpoenaed,  and  are 
entitled  to  per  diem  for  each  day  they  are  in  attend- 
ance under  orders  of  the  court;  but  such  witnesses  are 
not  entitled  to  any  mileage,  for  they  have  not  actually 
traveled  even  a  fraction  of  a  mile  in  obedience  to  the  com- 
mand of  the  court.  Of  course,  witnesses  called  in  open 
courts  without  subpoena,  have  the  same  right,  in  proper 
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cases,  to  demand  their  fees  that  they  would  have  had 
upon  beiDg  served  with  subpoena. 

Applying  this  view  of  the  law  to  this  case,  it  would 
follow  that  the  witness  J.  P.  Willis  is  not  entitled  to 
any  mileage.  It  must  be  noticed,  however,  that  the 
court  had  made  an  order  for  a  subpoena  of  defendant's 
witnesses,  including  the  said  J.  P.  Willis,  and  that  he 
had  attended  at  request  of  defendant's  attorney,  with- 
out subpoena.  The  order  of  the  court  granting  the 
defendant  authority  to  subpoena  witnesses  is  not  in  any 
sense  an  order  or  request  of  the  court  to  such  witnesses 
to  attend.  It  does  occur  that,  after  taking  such  orders, 
it  is  ascertained  that  witnesses  named  therein  are  not 
material,  and  therefore  not  subpoenaed.  It  will  not 
do  to  say  that  any  witness,  knowing  himself  to  be 
named  in  such  order,  may  by  reason  thereof  attend  and 
recover  the  same  fees  and  mileage  as  if  he  had  been 
subpoenaed.  The  request  of  counsel,  based  upon  the 
order,  was  in  no  sense  a  command  or  request  from  the 
court. 

None  of  the  cases  heretofore  presented  to  this  court 
involved  the  precise  question  under  consideration,  and 
all  of  them  except  West/all  v.  Madison  Co.^  62  Iowa, 
427,  are  so  entirely  different  as  not  to  be  in  point.  In 
Wesffall  V.  Madison  Co.,  the  witness  was  served  with 
subpoena  at  Pittsburgh,  Pennsylvania,  to  appear,  and 
did  appear,  as  a  witness  on  behalf  of  the  state,  and  this 
court  held  that  he  was  entitled  to  mileage  from  Pitts- 
burgh for  the  reason  that,  when  one  person  performs 
services  at  the  request  of  another,  he  is  entitled  to  com- 
pensation from  the  latter;  that  the  subpoena  was  a 
request  from  the  state  for  the  witness  to  travel-  and 
attend,  which  request  was  justified  by  the  fact  that  the 
state  could  not  avail  itself  of  the  testimony  of  this  wit- . 
ness  except  by  his  personal  presence.  The  court  says : 
"  We  think  public  policy,  and  the  due  and  proper 
administration  of  the  criminal  law,  demand  that  such 
should  be  the  rule.  *  *  *  To  prevent  failures  of 
justice,  the  attendance  of  witnesses  in  such  cases  shodki, 
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at  least,  be  so  far  encouraged  as  to  require  the  state  and 
counties  to  pay  them  a  reasonable  compensation  when 
they  voluntarily,  but  at  the  request  of  the  state,  come 
here  for  the  purpose  of  testifying  on  the  part  of  the 
state  in  criminal  actions."  The  reason  for  this  ruling 
is  entirely  wanting  in  the  case  under  consideration.  In 
that,  the  state  could  not  avail  itself  of  the  testimony  of 
the  witness,  except  by  his  personal  presence;  in  this, 
the  defendant  could  have  availed  himself  of  the  testi- 
mony of  his  father  by  deposition.  It  is  argued  that  his 
personal  presence  was  preferable.  It  is  true  that  the 
manner  and  appearance  of  the  witness  sometimes  adds 
weight  to  the  testimony  that  is  lost  when  presented 
through  deposition;  but  it  is  also  true  that  whatever 
may  be  in  appearance  and  manner  to  detract  from  the 
weight  of  the  testimony  is  gained  by  presenting  it  in 
deposition.  Our  conclusion  is  that,  in  such  a  case  as 
that  stated  in  the  certificate  of  the  trial  judge,  the 
witness  is  entitled  to  have  costs  taxed  against  the 
county  for  the  days  of  his  attendance  only,  and  that  he 
is  not  entitled  to  any  mileage.  The  judgment  of  the 
district  court  is  therefore  Reversed. 
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I«l2e  1361  Gambling :  evidence  to  convict.    Where,  on  an  information  for 

gambling,  the  evidence  showed  that  the  officer  who  arrested 
defendant  went  to  a  room  in  which  langaage  used  in  the  game  of 
poker,  and  the  rattling  of  poker-chips  and  cards  was  heard,  and, 
upon  demabding  admission  and  being  refused,  he  forced  an 
entrance  just  m  time  to  see  one  man  escaping  from  a  window,  and 
found  upon  a  table  in  the  room  poker-chips  and  cards,  used  in  the 
game  of  poker,  and  found  defendant  in  an  adjoining  hall,  which 
he  could  enter  from  the  street  only  from  the  room  in  question,  and 
defendant  attempted  no  explanation  of  his  presence  there,  held 
that  it  was  sufficient  to  sustain  a  conviction. 

Appeal  from  Davis   District    Court  —  Hon.    H.    C. 

Traverse,  Judge. 

Piled,  February  6,  1890. 
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The  State  t.  Boyer. 

Defendant  was  tried  without  a,  jury,  and  con- 
victed upon  an  inf  orniation  charging  him  with  the  crime 
of  gambling,  brought  upon  appeal  from  a  justice  of 
the  peace. 

S.  8.  CarriUkers  and  Payne  &  Eichelbergery  for 
appellant* 

John  T.  SionCj  Attorney  General,  and  Oeorge  T. 
SowerSj  County  Attorney,  for  the  State. 

Beck,  J. — I.  Counsel  for  defendant  insist  that  the 
evidence  is  not  isuflScient  to  support  the  conviction  of 
defendant,  in  that  it  fails  to  establish  the  fact  that 
defendant  is  guilty  of  the  offense  charged  against  him. 
The  evidence  shows-  that  the  officer  who  arrested  defend- 
ants went  to  a  room  in  which  voices  were  heard,  using 
language  employed  in  the  game  of  poker,  and  the  rat- 
tling of  chips  used  in  the  same  game  and  cards  were 
heard. .  The  officer  demanded  admittance,  and  was 
refused,  but  he  broke  the  door  just  in  time  to  observe  a 
part  of  the  body  of  one  man  escaping  out  of  the  window. 
Poker-chips,  and  cards  used  in  the  game  of  poker,  were 
found  upon  a  table.  Defendant  was  found  in  an  adjoining 
hall,  which  he  could  not  enter  from  the  street  without 
going  through  the  room  where  the  gaming  appliances 
were  found,  and  he  could  enter  the  hall  through  the 
window  of  that  room.  Other  persons  were  found  in  the 
adjoining  room,  connected  with  the  gaming  room  by 
the  window  through  which  the  escape  above  stated  was 
made.  That  there  was  gambling  in  the  room  when  the 
officer  demanded  admittance  there  can  be  no  doubt. 
The  corpus  delicti  is  established  beyond  a  doubt.  That 
defendant  was  present  when  the  crime  was  committed 
there  can  be  no  doubt.  Not  one  word  of  evidence  is 
offered  by  defendant,  or  any  other  person  present, 
denying  the  crime,  or  tending  to  show  that  defendant 
was  not  a  guilty  party.  Surely,  when  one  is  present  at 
the  commission  of  a  crime,  runs  away  when  officers  and 
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others  come  to  arrest  the  guilty  party,  and  fails  to  oflfer 
one  word  of  evidence  explaining  his  presence  and  his 
flight,  and  showing  that  it  all  is  consistent  with  inno- 
cence, evidence  of  such  facts  amply  supports  a  judg- 
ment of  conviction  for  the  crime.  Counsel  think  that 
''prejudice  against  the  crime  of  gambling"  secured  the 
verdict.  The  same  character  and  weight  of  evidence 
would,  in  every  court  in  the  land,  be  regarded  amply 
sufficient  to  warrant  the  conviction  of  heinous  offenses 
and  the  higher  felonies. 

ll  One  of  the  fugitives,  arrested  after  the  flight 
from  the  gambling  room,  testified  that  he  made  certain 
statements  before  the  grand  jury  when  he  was  a  witness 
there.  This  evidence  is  now  made  the  ground  of  objec- 
tion. Assuming  that  it  is  irrelevant  and  immaterial,  no 
prejudice  could  possibly  have  resulted  to  defendant 
therefrom.  It  is  not,  therefore,  a  sufficient  ground  for 
reversing  the  case.  But  no  objection  was  made  to  the 
admission  of  the  evidence.  It  cannot  be  first  complained 
of  in  this  court.    The  judgment  of  the  district  court  is 

Affirmed. 


Marsh  &  Co.   v.   The   Chicago,  Rock  Island  and 

Pacific  Railway  Company. 

1.  Pleading :  contract  with  firm  :  parties.  Plaintiff,  a  copart- 
nership, sued  on  a  contract  alleged  to  have  been  made  with  it  by 
the  defendant.  In  an  amended  petition  plaintiff  alleged  that  the 
contract  was  made  by  one  B.  for  the  benefit  of  himself,  M.,  and 
another  person  named  B.,  and  the  evidence  showed  that  these  three 
persons  were  the  partners  constituting  the  firm  of  M.  &  Co.,  plain- 
tiff. Held  that  the  original  and  amended  petitions  showed  that  the 
contract  was  made  for  the  benefit  of  the  plaintiff  firm,  and  that  it 
could  maintain  an  action  thereon  in  the  firm  name.  (See  Code, 
sec.  2543,  and  cases  cited  in  opinion.) 

8.  Contract :  condition  :  pleading  and  proof.  In  an  action  upon 
a  contract  to  pay  rebates  upon  the  breaking  of  a  pool  between 
defendant  and  other  railway  companies,  it  was  not  necessary  for 
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plaintiff  to  allege  or  prove  the  parties  to  the  pool  nor  the  terms 
thereof,  but  it  was  sufficient,  to  sustain  a  verdict  for  plaintiff,  to 
introduce  evidence  tending  to  show  the  existence  of  the  pool  and 
the  breaking  thereof. 

8.  Bailroads :  pools  :  fower,of  agent  to  coirrBACT  fob  rebates. 
A  contract  to  pay  a  rebate  on  stock  shipped  over  a  certain  line  of 
road  is  but  a  contract  for  a  special  rate,  and  evidence  that  defend- 
ant's stock-agent  had  made  contracts  for  special  rates  which  the 
company  had*  recognized  and  performed,  was  evidence  of  his 
authority  to  contract  for  rebates  on  future  shipments,  notwith- 
standing the  existence  of  a  pool;  for  it  is  the  pool  which  makes  it 
necessary  to  contract  for  rebates  rather  than  for  special  rates,  and 
such  contracts  necessarily  relate  to  the  future. 

4.  Continuanoe :  amendment  of  petition.  The  court  in  this  case 
properly  allowed  plaintiffs  to  file  an  amendment  to  their  petition, 
stating  more  fully  the  form  and  substance  of  the  contract  sued 
on,  but  leaving  their  claim  unchanged.  (Code,  sees.  2686,  2689.) 
And  since  by  the  original  petition  defendant  was  sufficiently 
advised  of  plaintiffs'  claim  to  make  full  preparation  for  its  defense, 
the  ffiing  of  the  amendment  was  no  ground  for  a  continuance. 

Appeal  from  Appanoose  District  Court. — Hon.  Dei^l 

Stuart,  Judge. 

Piled,  February  5,  1890. 

Action  to  recover  upon  a  contract  whereby 
defendant  agreed  to  pay  to  plaintiffs  rebates  at  the  rate 
of  $19.60  per  car  upon  twenty-nine  carloads  of  live 
stock  shipped  by  plaintiffs  over  defendant's  railroad. 
There  was  a  judgment  upon  a  verdict  for  plaintiffs. 
Defendant  appeals.  The  cause  has  before  been  in  this 
court.     See  75  Iowa,  361. 

jT.  S.  Wright  and  Tannehill,  Vermilion  A  Haynes^ 
for  appellant.  x 

T.  M.  Fee  and  Oeorge  D.  Porter^  for  appellees. 

Beck,  J. — I.  In  view  of  questions  arising  in 
argument  which  involve  the  case  as  made  by  the  allega- 
tions of  the  petition  and  amended  petition,  it  is  neces- 
sary to  set  out  these  pleadings  in  full.    The  abstract 
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shows  that  the  petition  alleges  that  plaintiffs,  in  the 
language  of  the  abstract,    "are  a  copartnership,  and 
were  engaged    in  shipping  live  stock  in    the  years  of 
1886-87,  and  that  the  defendant  is  a  common  carrier; 
that,    in  the   fore    part  of  the  year  1886,    defendant, 
through  its  duly  authorized  agent,  one  Conklin,  made  a 
verbal  contract  with  the  plaintiffs  that  on  all  shipments 
made  by  the  plaintiffs  from  Seymour,  Iowa,  to  Chicago, 
of  live  stock,  the  defendant  would  grant  the  plaintiffs, 
and  pay  them,  the  sum  of  $19.60  a  carload,  as  a  rebate 
on  the  regular  schedule  price  of  fifty-two  dollars  per 
car;  that  during  the  year  1886  and  January,  1887,  the 
plaintiffs  shipped  from    Seymour,    Iowa,  to  Chicago, 
Illinois,  over  the  line  of  defendant's  railway,  twenty- 
nine  carloads  of  live  stock;  that  there  was  deducted 
from  the  selling  price  of  said  stock,  and  paid  to  defend- 
ant, the  sum  of  fifty-two  dollars  a  car;  that  the  defendant 
has  failed  to  pay  said  rebate  to  the  plaintiffs,  as  he 
promised  to  do;  that  said  shipments  were  made  over 
said  defendant's  railway,  relying  on  said  agreement  as 
to  the  amount  of  said  rebate  and  on  defendant's  promise 
to  pay;  that  no  part  has  been  paid;  and  that  there  is 
justly  due  thereon  the  sum  of  five  hundred  and  sixty- 
five  and  fifty-one-hundredths  dollars."     After  the  evi- 
deuce  had  been  submitted,  the  plaintiffs,  for  the  purpose 
of  conforming  the  allegations  of  the  petition  to  the 
evidence,   filed  an  amendment  to  the  petition,  in  the 
following  language :     *'  That  in  the  month  of  February, 
1886,   Conklin,   as  alleged  in  plaintiffs'  petition,  con- 
tracted with  the  plaintiffs  as  therein  stated ;  that  H.  F. 
Babbit,  Harlan  Marsh  and  J.  B.  Babbit  had  been  ship- 
pers for  years  over  the  defendant's  road,  and  the  said 
H.  F.  Babbit  applied  to  Conklin  for  rates  as  to  the 
rebate  that  would  be  allowed  them,  and  stated  that  they 
had  some  stock    on    hand,  and  contemplated  buying 
more,  and  wanted  rates,  and  that  said  Conklin  stated 
that  the  defendant,   with  other  competing  lines,  had 
agreed  to  maintain  schedule  rates,  or  had  'pooled,'  but 
that  the  said  agreement  was  liable  to  be  terminated  at 
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any  time;  that  said  Conklin  desired  the  said  Babbits  and 
Marsh  not  to  ship  over  any  other  lines,  and  if  the 
*  pool  busted,'  or  agreement  was  terminated,  they  could 
have  the  rates  that  H.  F.  Babbit  and  J.  R.  Babbit  had 
been  shipping  under  heretofore;  that  if  there  was  any 
offer  of  any  rates  below,  the  schedule  price,  or  cut  in 
the  schedule  rates,  that  they  (Babbits  and  Marsh)  would 
ship  at  their  old  rates,  which  was  a  schedule  rate  of 
fifty-two  dollars  per  car,  less  $19.60  rebate  to  be 
refunded;  that  said  Conklin  said  that  it  was  immaterial 
in  whose  name  the  stock  was  shipped;  that  said  *pool 
was  busted;'  that  other  companies  offered  sx)ecial  rates 
to  plaintiffs  and  that  the  agreement  was  at  an  end;  that 
defendant  gave  ^cut  rates,'  and  that  the  twenty-nine 
cars  of  live  stock  were  shipped  after  the  contingency 
had  happened,  relying  on  the  offer  of  the  defendant; 
that  said  Conklin  agreed,  if  any  of  said  competing  lines 
should  offer  any  special  rates,  or  there  should  be  any 
cut  from  the  schedule  rates,  that  for  them  to  ship,  and 
not  leave  the  defendant's  road,  but  that  they  should 
have  the  old  customary  rates,  which  was  $19.50  per  car 
rebate  to  them  from  the  schedule  rates;  that  this  con- 
tract was  made  for  the  benefit  of  the  said  Babbits  and 
Marsh,  &nd  stock  was  shipped  under  the  name  of  Marsh, 
or  Harlan,  or  H.  Marsh,  but  said  contract  to  the  benefit 
for,  and  was  for  the  benefit  of,  all;  that  said  agreed 
maintenance  of  rates  or  pool  did  not  last  longer  than 
March  1,  1886,  and  the  said  'pool  or  agreement'  failed 
and  terminated  before  any  shipments,  and  this  fact  was 
well  known  to  plaintiffs  at  the  time  the  shipments  were  ' 
made  by  plaintiff.  Plaintiffs  ask  for  judgment  as 
prayed  in  the  original  and  amended  petition." 

II.  Counsel  for  defendant  assign  ninety-four 
errors  upon  the  record  before  us.  They  consider  but  a 
very  small  number  of  the  alleged  errors,  making  but 
five  points  as  grounds  for  reversing  the  judgment  of  the 
court  below.  We  are  required  to  consider  no  errors 
assigned  or  objections  made  to  the  judgment  of  the  court 
below,   except   those    argued  by  counsel.    All  others 
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demand  from  us  no   attention.     We  will   discuss  the 
objections  made  by  counsel  in  the  order  of  their  presen- 
.  tation  in  the  printed  argument  of  defendant. 

It  is  first  insisted  that  plaintiffs  are  not  entitled  to 
recover  under  the  contract   set   out  in    the  amended 

petition,  for  the  reason  that  it  is  not  alleged 
^"  S^tSSt^with  or  shown  that  the  contract  was  made  with 
firm:  parties,  plaintiffs.  The  Original  petition  alleges  that 
the  contract  was  made  with  plaintiffs.  The  amended 
petition  shows  that  the  contract  was  in  fact  made  by 
H.  F.  Babbit,  and  recites  the  circumstances  under  which 
the  contract  was  made,  the  negotiations  leading  thereto, 
and  other  pertinent  matters.  It  alleges  that  the  con- 
tract was  made  for  the  benefit  of  "  the  Babbits  and 
Marsh."  We  discover,  no  objections  made  to  the 
pleadings  on  the  ground  that  they  do  not  show  the 
individual  names  of  the  copartners.  The  evidence  in 
this  case  shows  without  dispute  that  H.  F.  Babbit, 
Harlan  Marsh,  and  J.  R.  Babbit — the  Babbits  and  Marsh 
referred  to — were  the  copartners.  We  notice  that  the 
opinion  in  the  case  when  it  was  before  here  states  that 
these  parties  were  the  copartners  of  the  firm  of  Marsh 
&  Co.  The  petitions,  original  and  amended,  show  that 
the  contract  was  made  for  the  benefit  of  praintiffs. 
Marsh  &  Co.  They  may  maintain  an  action  thereon 
without  joining  any  other  party.  Code,  sec.  2643;  Hicej 
V.  Savei^y^  22  Iowa,  470;  Roberts  v.  Corhin^  26  Iowa,  316. 
The  case,  both  upon  the  pleadings  and  evidence,  is  one 
where  a  copartner  enters  into  a  contract  for  the  firm 
which,  by  action,  it  is  asking  to  enforce. 

III.  It  is  next  insisted  that  the  contract  alleged  in 
the  amendment  has  not  been  proven.  This  position 
t  Contract  :  scems  to  be  bascd  upou  the  alleged  fact  that 
p?ea11ingwid  ^*  ^®  neither  alleged  nor  proved  what  rail- 
proof.  pQad  companies  were  in  the  pool.  There 
was  surely  proof  upon  that  point.  The  contract,  as  is 
shown  by  the  evidence,  is  based  upon  the  existence  of 
the  pool.  It  was  made  because  there  was  a  pool.  Surely 
the  plaintiffs  cannot  be  expected  to  show  the  terms  of 
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the  pool,  or  the  parties  thereto.  It  is  safBcient  to  show 
that  a  pool  existed;  and  it  cannot  be  said  that  there  was 
such  an  absence  of  evidence  upon  that  point  as  to 
require  the  judgment  of  the  court  below  to  be  reversed. 

ly.  It  is  also  insisted  that  the  evidence  fails  to 
shpw  that  the  pool  was  broken,  or,  in  the  language  of 
the  petition,  **the  pool  was  busted."  There  is  evidence 
tending  to  show  that  defendant  and  competing  com- 
panies had  offered  special  or  cut  rates,  which,  under  the 
agreement,  entitled  plaintiffs  to  receive  the  rebate.  It 
cannot  be  said  that  there  is  such  an  absence  of  evidence 
on  this  branch  of  the  case  as  to  demand  another  trial. 
We  are  not  to  inquire  as  to  the  preponderance  or  weight 
of  the  evidence,  but^only  to  determine  whether  there 
"was  sufficient  evidence  in  support  of  the  verdict  to 
negative  the  claim  that  it  was  the  result  of  passion  or 
prejudice. 

V.  It  is  next  insisted  that  the  evidence  fails  to 
show  that  the  agent  with  whom  the  contract  is  alleged 

to  have  been  made  had  authority  to  make 
*  pool :  power  it.  The  evidence  tended  to  show  that  stock 
contract  for  ageuts  of  defendant  had  made  contracts  for 
rates  which  were  recognized  and  performed 
by  defendant;  that  Conklin,  with  whom  the  contract 
was  made,  was  a  stock  agent.  Counsel  insist  that  this 
evidence  fails  to  establish  Conklin^  s  authority  to  make  a 
contract  for  a  rebate,  for  the  reason  that  it  does  not  show 
that  rebates  were  made  by  such  agents,  and  that  when 
special  rates  were  given  it  is  not  shown  that  there  were 
no  arra9gements  to  maintain  rates,  or,  as  we  understand 
the  position,  there  was  no  evidence  showing  that  there  was 
at  the  time  a  pool.  A  contract  for  a  rebate  is  in  effect  a 
contract  for  a  special  rate.  It  is  but  a  matter  of  making 
a  special  rate.  The  necessity  for  this  method  arises  in 
order  to  enable  the  company  making  the  rebate  to  con- 
ceal the  transaction  from  other  companies  with  whom 
they  had  agreed  to  maintain  rat»es.  Therefore  a  con- 
tract for  a  rebate  is  made  under  authority  to  make 
special  rates. 

Vol.  79—22 
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VI.  But  it  is  said,  in  effect,  that  the  authority  to 
make  rebates  must  be  shown  when  a  pool  exists.  But 
the  very  fact  of  rebates  being  made— a  method  to  con- 
ceal special  rates  from  competitors — im^plies  the  existence 
at  the  time  of  pools  to  which  the  company  is  a  party. 
If  there  were  no  pool,  there  would  be  no  rebate — only 
special  rates. 

VII.  It  is  urged  that  there  was  no  evidence  tending 
to  show  that  a  stock  agent  had  ever  arranged  for 
rebates  for  the  future.  The  contract  for  special  rates  or 
for  rebates,  of  necessity,  relate  to  the  future — especially 
when  it  pertains  to  more  than  one,  or  a  series  of  ship- 
ments. In  the  case  before  us  the  plaintiffs  were  about 
to  ship  two  carloads.  The  shipment  was  not  to  be  made 
immediately,  but  as  they  were  ready.  It  was  under- 
stood they  were  to  be  made  as  soon  as  the  stock  should 
be  brought  to  the  station.  The  contract  pertained  to 
other  shipments  as  the  business  of  plaintiffs  required 
them  to  be  made.  Now,  it  is  evident  that  any  arrange- 
ment by  which  rebates  were  to  be  made,  if  it  extended 
to  the  current  business  of  the  shipper,  must  of  necessity 
pertain  to  the  future.  As  we  have  seen,  rebates  are 
made,  when  pools  exist,  to  take  the  place  of  special 
rates;  and,  if  arrangements  therefor  are  accommodated 
to  the  business  of  the  shipper,  they  of  necessity  must 
extend  to  the  future. 

VIII.  In  our  opinion,  the  court  below  rightly  per- 
mitted the  amended  petition  to  be  filed.     It  will  be 

readily    seen    that  it  did  not  change  the 
*•  Js^Jfamend-  c^^im.    It  simply  stated  the  form  and  sub- 
tion.*^'^***"  stance  of  the  contract  more  fully,  leaving 
•  the  claim  of  plaintiffs  unchanged.     It  was 

therefore  authorized  under  our  liberal  statutes.  Code, 
sees.  2686,  2689.  As  the  claim  was  not  changed,  the 
character  and  extent  of  defendant's  liability,  as  set  out 
in  the  petition,  was  not  changed.  No  reason,  there- 
fore, existed  to  support  its  application  for  a  contin- 
uance. It  will  be  observed  that  the  original  petition 
alleges  that  the  contract  was  made  with  Conklin.    No 
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change  as  to  this  allegation  is  made  in  the  amendment. 
In  our  opinion,  the  defendant,  by  the  original  petition, 
was  sufficiently  informed  of  the  nature  of  plaintiffs' 
claim  to  direct  it  in  the  preparation  of  its  defense.  The 
defendant  was  not  entitled  to  a  continuance.  In  our 
opinion,  the  judgment  of  the  district  cour^  ought  to  be 
•  '  Affikmed. 


Steele  &  Son  v.  The  Sioux  Valley  Bank. 


TO  889 
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TO  S3S, 

91  244 

79  3J9 

95  67 

79  3J)9 

113  662 


1.  Vendor  and  Purchaser :  quitolaim  dbbd  :  prior  bquitibs  : 
notice  presumed.  One  who  take»  a  mere  quitclaim  deed  for  real  --^^  ^^ 
estate  is  conclusively  presumed  to  have  notice  of  prior  equitiA,  MLJ^i 
and  takes  subject  thereto.    And  so  an  unrecorded  bond  for  a  deed           j.^  ^1 

takes  precedence  of  a  subsequent  quitclaim  deed,  though  the  deed  ' ^ 

is  based  upon  a  valuable  consideration  and  is  taken  without  actual 

notice  of  the  bond.  Section  1941  of  the  Code,  which  provides  that 
"no  instrument  afifecting  real  estate  is  of  any  validity  against 
subsequent  purchasers  for  a  valuable  consideration,  without  notice, 
unless  recorded,"  etc.,  does  not  apply,  because  the  law  presumes 
notice  on  the  part  of  the  grantee  in  a  quitclaim  deed.  (See  opin- 
ion for  cases  followed.  PettingUl  v,  Devin,  85  Iowa,  858,  over- 
ruled.) 

2.  Dower:  release  of:  misxjnderstandino.  A  married  woman 
who  joins  her  husband  in  the  execution  of  a  bond  for  a  deed,  given 
in  fact  to  secure  a  debt,  cannot  afterwards  claim  dower  in  the 

'  land  upon  a  foreclosure  of  the  bond  on  the  ground  that  she  sup- 
posed the  bond  to  be  made  in  pursuance  of  an  actual  sale. 

Appeal  from  Woodbury  District  Court. — Hon.  George 

W.  Wakefield,  Judge. 

Piled,  February  6,  1890. 

The  issues  involve  a  question  of  the  priority  of  the 
liens  of  the  respective  parties;  the  necessary  facts  as  to 
the  liens  of  each  being  as  follows :  One  B.  F.  Lauber, 
being  the  owner  of  two  hundred  and  forty  acres  of  land, 
was  indebted  to  the  plaintiffs  in  the  sum  of  forty-seven 
hundred  dollars,  and,  for  the  purpose  of  securing  the 
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debt,  Lauber  made  to  the  plaintiffs  a  bond  for  a  deed  of 
the  premises  in  question  on  the  eighth  day  of  June, 
1887.  This  bond  was  not  recorded.  Lauber,  .being  also 
indebted  to  the  defendant  in  the  sum  of  five  thousand 
dollars,  made  to  it  a  quitclaim  deed  of  the  same  prem- 
ises, June  14,  1887,  to  secure  the  debt.  The  defendant, 
when  it  received  the  deed,  had  no  actual  knowledge  of 
the  bond  held  by  the  plaintiffs.  The  bond  of  Lauber  to 
the  plaintiffs  was  placed  on  record  June  26,  1887,  prior 
to  which  time  Lauber  had  absconded,  and  was  insol- 
vent. These  facts  are  sufficient  to  present  the  main 
question  in  the  case.  The  district  court  gave  judgment 
for  the  plaintiffs,  from  which  the  defendant  appeals. 

Hubhardj  Spalding  &  Taylor^  for  appellant. 

E,    01    Herrick   and'  Marsh    &   Henderson^    for 
appellees. 

(^BANGER,  J. — L    It  will  be  observed  that  the  ques- 
tion is  fairly  presented  as  to  the  effect  of  a  quitclaim 

deed    given    for  a  consideration,   without 

'  purohuer:      actual  uotice  of,  aud,  after  the  execution  and 

Seed :  prior    delivery  of,  an  unrecorded  bond  for  a  deed 

eQoities :  •/        ^ 

notice  pre.  for  value.  Couusel  for  appellant  commence 
their  argument  with  this  statement :  ^'The 
case  here  is  one  exactly  parallel  to  the  case  of  PeUin- 
gill  V.  DeviUy  35  Iowa,  353; "  and  we  think  the  state- 
ment true.  Appellees  do  not,  as  we  understand, 
controvert  it,  but  urge  that  the  Pettingill  case  has  been 
repeatedly  overruled,  and  is  no  longer  the  law  of  the 
state.  The  arguments  in  the  case  are  mainly  demoted 
to  the  question  of  how  the  case  of  Pettingill  v,  Dej>ln 
is  affected  by  subsequent  rulings.  It  may  be  said  that 
the  pase  is  nowhere  in  terms  overruled.  As  to  the 
necessary  or  legal  effect  of  other  decisions  upon  it^  we 
must  inquire. 

A  reference  to  the  PettingiU  case  will  show  how 
nearly  the  facts  of  the  two  cases  are  alike  as  to  the 
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particular  question  involved.  Coffin  held  an  unre- 
corded bond,  of  wl^ich  the  defendant  Devin  had  no 
actual  notice.  Devin  afterwards  obtained  a  quitclaim 
deed,  for  which  he  paid  a  consideration.  It  was  held 
that  the  quitclaim  deed  took  precedence  of  the  unre- 
corded bond.  The  holding  was  based  largely  on  section 
2220  of  the  Revision  of  1860,  as  follows  :  "No  instru- 
ment affecting  real  estate  is  of  any  validity  against  sub- 
sequent purchasers,  for  a  valuable  consideration, 
without  notice,  unless  recorded  in  the  office  of  the 
recorder  of  deeds  of  the  county  in  which  the  land  lies, 
as  hereinafter  provided.'*  Section  1941  of  the  Code  is 
identical  in  its  language.  This  court  has  repeatedly 
held  that  the  holder  of  a  quitclaim  deed  takes  it  charged 
with  knowledge  of  prior  equities;  that  he  is  not  an 
innocent  holder. 

To  a  proper  disposition  of  the  question  before  us, 
it  is  important  that  we  consider,  to  some  extent,  at 
least,  the  particular  facts  under  which  these  holdings 
were  announced;  and  we  think  it  may  be  done  in  a  gen- 
eral way,  without  referring  to  each  particular  case. 
Appellant,  recognizing  the  fact  that,  including  the 
Pettingill  case^  two  rules  have  been  announced  as  to 
the  effect  of  a  quitclaim  deed,  makes  this  statement : 
*'The  cases  decided  by  this  court,  in  which  the  broad 
doctrine  is  announced  that  a  purchaser  taking  a  quit- 
claim takes  subject  to  equities,  are  all  of  them  based 
upon  one  of  two  thoughts, — either  all  the  right,  title 
and  interest  of  the  person  executing  the  quitclaim  have 
been  previously  conveyed,  so  that  he  has  no  right,  title 
and  interest  to  convey,  or  some  equity  not  at  all 
dependent  upon  a  written  instrument,  or  the  record 
thereof,  has  arisen  against  the  land."  We  do  not  see 
how  the  fact  that  the  grantor  in  the  quitclaim  deed  had, 
before  its  execution,  disposed  of  all  his  interest  in  the 
land  CQuld  make  or  justify  a  different  rule;  and  we 
find  no  intimation  in  any  of  the  cases  that  that  fact  is 
*made  the  basis  for  a  distinction.  Under  such  a  rule,  if 
A.,  being  the  owner  of  land,  should  dispose  of  it  to  B., 
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and,  without  actual  or  constructive  notice,  should  quit- 
claim to  C,  the  latter  would,  by  operation  of  law,  be 
charged  with'  notice  of  B.'s  interest.  Now,  if  instead 
of  conveying  the  entire  estate  to  B.,  A  should  convey 
an  undivided  one-half,  and  a  quitclaim  should  be  made 
to  C,  with  the  facts  as  before  stated  as  to  notice,  C, 
could  take  the  land  discharged  of  B.'s  equities.  Before 
such  a  distinction  is  maintained,  it  should  have  the 
support  of  authority  or  Strong  reason,  and  we  discover 
neither.  The  latter  part  of  appellant's  statement,  that 
the  cases  are  based  on  "some  equity  not  at  all  depend- 
ent upon  a  written  instrument,  or  the  record  thereof," 
has  support  in  some  of  the  cases;  and,  we  think,  if  the 
distinction  is  to  be  maintained,  it  must  be  on  that 
theory. 

In  the  case  of  Springer  r),  Bartle^  46  Iowa,  690^ 
the  court,  having  under  consideration  the  protection 
afforded  by  a  quitclaim  deed  as  against  the  fraudulent 
title  of  the  grantor,  used  this  language:  ''Idfe  quit- 
claimed to  the  defendant  all  his  right,  title  and  interest 
in  and  to  the  land  in  controversy.  It  was  held  in 
Watson  V.  Phelps  (40  Iowa,  482),  heretofore  cited,  that 
*  one  holding  under  such  a  deed  is  not  to  be  regarded  as 
a  hona-fide  purchaser  without  notice  of  equities  held  by 
others.'  In  an  argument  evidencing  much  ability,  we 
are  asked  to  overrule  this  decision;  and  counsel  in  their 
zeal  claim  that  this  court  has  held  otherwise  in  PettingiU 
tj.  Devin,  35  Iowa,  353.  This  is  a  grave  mistake.  No 
such  point  was  presented  in  that  case.  The  point 
decided  was  that,  under  the  recording  act,  a  person 
holding  under  a  quitclaim  deed  acquired  a  prior  right 
to  one  claiming  under  a  bond  for  a  deed,  of  which  he 
did  not  have  notice.  In  that  case  the  party  executing 
the  quitclaim  deed  owned  the  legal  title;  but  in  the  case 
at  bar,  Ide's  title  was  tainted  with  fraud,  against  which 
the  quitclaim  deed  did  not  protect  the  plaintiff.  Besides 
which,  the  statute  expressly  provides  that  such  a  pur- 
chaser as  Devin  is  protected  against  a  prior  unrecorded* 
conveyance.     Code,  sec.  1941.     The  doctrine  announced 
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in  Watson  v.  Phelps  was  approved  in  Smith  v.  Dunton^ 
42  Iowa,  48;  Light  v.  West^  42  Iowa,  138;  and  Besorev. 
Doshy  43  Iowa,  211.  These  decisions  meet  our  approba- 
tion, and  we  are  unwilling  to  take,  at  this  late  day,  the 
time  and  space  requisite  to  vindicate  their  correctness." 
In  that  case  it  will  be  seen  that  the  equity  as  to  which  the 
quitclaim  deed  was  held  subject  was  not  one  that  would 
have  been  manifest  if  all  instruments  of  conveyance  had 
been  recorded.  The  cases  of  Watson  v.  Phelps,  Smith 
V.  Dunton  and  Besore  v.  Dosh  are  all  ruled  on  facts  of 
like  legal  import.  The  record  of  conveyances  would 
not  have  given  notice  of  the  equities  involved.  The 
following  cases  sustain  the  same  legal  proposHion: 
Winkler  n.  Miller^  64  Iowa,  476;  Ballon  t,  Lucas,  59 
Iowa,  24;  Kaiser  v,  Waggoner,  69  Iowa,  41;  Laraway 
V,  Larue,  63  Iowa,  412;  Butler  t).  Barkley,  67  Iowa,  491; 
Bradley  v.  Cole,  67  Iowa,  663. 

There  are,  howev^,  some  cases  where  the  facts  are 
different,  and  where  the  equities  urged  as  against  a 
quitclaim  deed  would  have  been  apparent  from  the 
recording  of  the  instruments  under  which  claims  were 
made,  but  where  they  were  not  recorded.  In  the  case 
of  Wightman  v.  Spofford,  56  Iowa,  145,  it  must  be  taken 
for  granted  that  the  contracts  and  instruments  there 
referred  to  were  not  recorded,  as,  if  they  were  of  record, 
the  questions  discussed  could  not  have  well  arisen. 
The  only  equities  in  the  case,  as  it  was  ruled,  arose  out 
of  contracts  and  deeds  of  conveyance  which  might  have 
been  of  record.  There,  Casaday,  who  owned  the  land 
and  had  given  a  contract  of  sale  under  which  plain- 
tiff indirectly  claimed  the  title,  afterwards  gave  to 
Robertson  a  quitclaim  deed,  by  virtue  of  which 
Robertson  claimed  the  title.  The  court,  in  disposing 
of  Robertson's  interest,  used  these  words:  "As  he 
bases  his  title  upon  a  quitclaim  deed,  he  cannot  be 
regarded  as  a  purchaser  without  notice  of  plaintiff's 
equities."  The  facts  of  the  case,  so  far  as  pertains  to 
their  legal  significance,  are  not  different  from  those  of 
Pettingill  v.  Devin.    In  Raymond   v.  Morrison^   59 
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Iowa,  371,  Wellington  ^  had  conveyed  the  land  by  deed 
to  Downey,  whose  deed  was  not  recorded.  Wellingtoa 
afterwards  quitclaimed  to  Varnum,  and  on  the  trial  it 
was  sought  to  be  established  that  Varnum  had  knowl- 
edge to  put  him  on  inquiry  as  to  the  deed  to  Downey; 
but  this  court  practically  dismissed  the  inquiry  as 
immaterial,  holding  that,  as  he  held  under  a  quitclaim 
deed,  he  could  not  be  regarded  as  a  good-faith  pur- 
chaser. The  same  rule  is  expressed  in  the  case  of  I^ogg 
V.  Holcomh^  64  Iowa,  621,  where  the  controversy  is 
based  on  muniments  of  title.  It  is  said  that  one  who 
holds  by  a  quitclaim  deed  cannot  be  regarded  as  an 
innocent  purchaser  of  the  land  for  value.  A  very 
pointed  casPe,  upon  a  similar  state  of  facts,  is  that  of 
Postel  V,  Palmer,  71  Iowa,  .167.  Norton  owned  the 
land,  and  executed  a  conveyance  to  Brown  in  October, 
1873,  which  conveyance  was  not  recorded.  On  the 
thirty-first  day  of  March,  1884,  he  conveyed  the  land  to 
the  plaintiff  by  quitclaim  deed.  There  is  no  pretense 
of  actual  notice.  The  opinion  says:  ''That  convey- 
ance, as  we  have  stated,  was  a  mere  quitclaim ;  and  by 
it  plaintiff  could  acquire  no  right  against  outstanding 
equities  which  were  valid  as  against  Norton." 

It  thus  appears  that  in  four  different  cases,  from 
1881  to  1887,  this  court  has  held  to  a  rule  at  variance 
with  that  of  Pettinglll  v.  Devin^  and  under  facts  which 
render  the  holdings  inconsistent;  and  in  effect  they 
must  overrule  the  former  case,  if  they  are  to  stand  as 
the  law  of  the  state.  Is  there  any  reason  why  the 
former  should  remain  the  rule  in  preference  to  the 
latter?  As  has  been  said,  the  former  case  depends 
largely  for  its  support  on  the  recording  act  of  the  state. 
Of  course,  the  statute,  in  the  true  spirit,  should  prevail; 
and,  if  that  spirit  is  reflected  in  the  Pettingill  case, 
the  holding  therein  announced  should  be  sustained, 
even  to  the  overruling  of  the  other  cases.  As  to  any 
support  the  PettingiU  case  may  have  independent  of 
the  statute,  we  must  look  to  other  states,  as  the  decis- 
ions of  this  court  in  all  the  other  cases  cited  in  this 
opinion  are  against  it«    It  may  be  conceded  that  the 
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courts  of  other  states  are  not  in  harmony  as  to  the  effect 
of  a  quitclaim  deed.    Its  effect  generally  has  been  dis- 
cussed in  this  state,  and  the  holding  of  the  court  is  by  » 
no  means  doubtful. 

In  discussing  generally  the  effect  of  a  quitclaim 
deed,  Mr.  Chief  Justice  Adams  used  these  words  in 
Winkler  V.  Miller^  supra:  "Woodward,  who  derived 
title  by  quitclaim  deed,  could  not  be  deemed  a  boiia- 
fide  purchaser  without  notice.  *  *  *  Where  a  per- 
son purchases  of  another,  who  is  willing  to  give  only  a 
quitclaim  deed,  he  may  properly  enough  be  regarded  as 
bound  to  inquire  and  ascertain  at  his  peril  what  out- 
standing equities  exist,  if  any.  His  grantor  virtually 
declares  to  him  that  he  will  not  warrant  the  title,  even 
as  against  himself;  and  it  may  be  presumed  that  the 
purchase  price  was  lixed  accordingly." 

In  the  case  of  Woodward  v.  Jewell^  26  Fed.  Rep. 
691,  speaking  of  the  effect  of  a  quitclaim  deed,  the 
court  says:  **This  question  has  been  adjudicated  by 
the  courts  of  the  several  states  so  as  to  leave  a  distress- 
ing conflict  of  authorities;  but  the  supreme  court  of  the 
United  States  has  settled  the  rule  for  our  guidance  here. 
They  hold  that  a  grantee  in  a  quitclaim  deed  cannot 
defend  as  a  bona-fide  purchaser  without  notice.'' 

A  few  brief  extracts  will  indicate  the  views  and 
holding  of  the  supreme  court  of  the  United  States  as  to 
the  effect  of  a  quitclaim  deed :  In  Oliver  v.  Piatt^  3 
How.  410,  the  court  said :  "Another  significant  circum- 
stance is  that  this  very  agreement  contained  a  stipula- 
tion that  Oliver  should  give  a  quitclaim  deed  only  for 
the  tracts;  and  the  subsequent  deeds  given  by  Oliver  to 
him  were  accordingly  drawn  up  without  any  covenants 
of  warranty,  except  against  persons  claiming  under 
Oliver,  or  his  heirs  and  assigns.  In  legal  effect,  there- 
fore, they  did  convey  no  more  than  Oliver's  right,  title 
and  interest  in  the  property;  and  under  such  circum- 
stances it  is  difficult  to  conceive  how  he  can  claim 
protection  as  a  bona-flde  purchaser,  for  a  valuable 
consideration,  without  notice,  against  any  title  par- 
amount to  that  of  Oliver,  which  attached  itself  as  an 
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nnextinguished  trust  to  the  tracts."  Also,  in  Map  v. 
Le  Claire^  11  Wall.  217,  it  is  said :  *'  On  the  twenty- 
seventh  of  July,  1859,  Dessaint  conveyed,  by  a  deed  of 
quitclaim,  to  Ebenezer  Cook.  The  evidence  satisfies  us 
that  Cook  had  full  notice  of  the  frauds  of  Powers,  and 
of  the  infirmities  of  Dessaint' s  title.  Whether  this  were 
so  or  not,  having  acquired  his  title  by  a  quitclaim  deed, 
he  cannot  be  regarded  as  a  hona-fide  purchaser  without 
notice.  In  such  cases  the  conveyance  passes  the  title  as 
the  grantor  held  it,  and  the  grantee  takes  only  what 
the  grantor  could  lawfully  convey." 

In  Oest  V.  Packwood^  34  Fed.  Rep.  372,  it  is  said, 
speaking  of  a  quitclaim  deed:  '' Notice  sufficient  to « 
prevent  .the  purchaser  from  being  bona  fide  is  said  to 
inhere  in  the  very  form  of  this  kind  of  a  conveyance. 
*  *  *  In  such  a  case  the  purchaser  only  takes  what- 
ever the  grantor  could  lawfully  convey, — what  there  la 
left  in  him."  The  holding  is  supported  by  a  reference  to 
Oliver  v,  Piatt.  It  would  be  fruitless  to  cite  largely  from 
state  decisions  on  this  question.  The  rulings  of  the  major- 
ity of  the  state  courts  are  in  harmony  with  those  of  the 
federal  courts  on  this  question.  In  Johnson  v.  Williams^ 
37  Kan:  179;  14  Pac.  Rep.  637,  it  is  said :  "In  nearly 
all  cases  between  individuals,  where  land  is  sold  or  con- 
veyed, and  where  there  is  no  doubt  about  the  title,  a 
general  warranty  deed  is  given;  and  it  is  only  in  cases 
where  there  is  a  doubt  concerning  the  title  that  only  a 
quitclaim  deed  is  given  or  received.  Hence,  when  a 
party  takes  a  quitclaim  deed  he  knows  he  is  taking 
a  doubtful  title,  and  is  put  upon  inquiry  as  to  the  title. 
The  very  form  of  the  deed  indicates  to  him  that  the 
grantor  has  doubts  concerning  the  title;  and  the  deed 
itself  is  notice  to  him  that  he  is  getting  only  a  doubtful 
title." 

Barring  the  case  of  Pettingill  v.  Devin,  the  author- 
ities in  this  state  are  in  accord  with  those  of  the  federal 
courts;  and,  to  our  minds,  the  reasoning  of  the  cases 
cited,  independent  of  statutory  considerations,  is  unan- 
swerable. Let  us  look  to  the  statute,  to  see  if  it  is 
controlling  in  importance.     Code,  section  1970,  gives  a 
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form  for  quitclaim  deeds  as  follows :  **The  following,  or 
other  equivalent  forms,  varied  to  suit  circumstances,  are 
sufficient,  for  the  purposes  therein  contemplated,  for  a 

quitclaim  deed:  'For  the  consideration  of dollars, 

I  hereby  quitclaim  to  A.  B.  all  my  interest  in  the  follow- 
ing,' etc."  It  is  apparent  that  no  more  is  contemplated 
by  such  a  conveyance  than  to  convey  the  interest  of  the 
grantor,  whatever  it  may  be.  It  should  be  noticed  that 
in  this  form  of  deed  the  grantor  does  not  covenant  or 
say  that  he  has  the  title,  or  any  interest.  In  this  respect 
it  is  in  marked  contrast  with  the  ordinary  deed  of  con- 
veyance, which  expresses  exactly  what  the  title  owner 
can  and  should  express,  and  what  the  purchaser  desires. 
It  in  no  sense  purports  to  convey  a  title,  not  even  by 
inference.  If  it  was  there  by  legal  inference,  then  the 
grantor  would  be  liable  for  its  failure;  and  such  is  not 
the  effect  of  a  quitclaim  deed.  It  is  practically  said  in 
Oest  V.  PacJcwoodj  supra^  that  the  deed  is  itself  a  notice 
of  a  want  of  or  a  defect  in  the  title.  These  deeds  are 
generally  taken  upon  a  venture.  The  idea  is :  "I  may 
get  something,  or  I  may  not."  This  court,  in  the  cases 
cited,  has  many  times  said  that  the  holder  of  the 
quitclaim  deed  takes  it  with  notice  of  prior  equities. 
Looking  to  Code,  section  1941,  its  language  makes  it 
Inapplicable  to  such  a  state  of  facts.  Its  language  is 
that  ''no  instrument  affecting  real  estate  is  of  any 
validity  against  subsequent  purchasers  *  *  *  without 
notice,"  etc.  If  the  presentation  of  such  a  deed  is  notice 
of  a  defect  in  or  want  of  title,  then  the  holder  cannot 
take  without  notice,  and  stands  unprotected  by  the 
statute.  We  think  the  case  of  Pettingill  v.  Devin 
must  be  regarded  as  overruled  by  subsequent  decisions. 
II.  A  question  is  made  in  the  case  as  to  the  dower 
interest  of  Mrs.  Lauber;  it  appearing  that  when  she 

signed  the  bond  to  plaintiffs  she  had  no 

'*  Sa??f:'^     information  that  it  was  intended  as  secu- 

SJading!"      rity, instead  of  an  actual  sale.     We  do  not 

see  how,  under  the  state  of  this  record,  this 

fact  would  change  the  result.   The  actual  consideration, 

forty-seven    hundred    dollars,    was    paid;  and  if  the 
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property  is  taken  for  that  consideration,  even  by  the 
process  of  foreclosure,  how  can  she  complain  ?  She 
has  merely  parted  with  what  she  intended  to,  for  the 
consideration  intended.  No  prejudice  has  resulted  to 
her  from  a  variance  as  to  facts,  nor  does  she  complain. 
Neither  can  the  variance  as  to  facts  prejudice  the 
defendant. 

III.  It  is  urged  that  the  defendant  was  in  fact  a 
good-faith  purchaser,  or  parted  with  its  money  in  good 
faith,  relying  upon  the  record  as  to  the  condition  of  the 
title.  Of  this  we  have  no  doubt;  but,  with  our  holding 
as  to  the  legal  status  of  the  holder  of  such  a  deed,  the 
legal  presumption  must  prevail  as  against  the  facts  as 
claimed.  We  think  the  judgment  of  the  district  court 
right,  and  it  is  Afjb^ikmed. 


Leavitt  and  Johnson  v.  Reynolds. 

Mortgages :  notes  dub  in  succession  :  order  of  payhbnt.  A 
mortgage  secured  three  notes  due  in  successive  years,  with  no 
provision  for  payment  before  maturity.  The  first  two  were 
indorsed  to  plaintiffs,  and  the  third  to  defendant.  The  mortgage 
provided :  '*  But  should  said  party  of  the  first  part  fail  to  pay 
said  notes  or  the  interest  when  due  *  *  *  as  above  provided, 
then  the  whole  sum  remaining  unpaid  shall  become  due,  and  this 
mortgage  may  be  foreclosed."  Upon  failure  to  pay  the  first  two 
notes  when  due,  plaintiffs  began  an  action  of  foreclosure,  and 
defendant  intervened,  setting  up  that  his  note  became  due  upon 
failure  to  pay  the  other  two,  and  asking  to  share  pro  rata  in  the 
proceeds  of  the  property.  But  held  that  the  third  note  did  not,  by 
the  provision  of  the  mortgage,  become  due  in  such  sense  as  to 
expunge  from  the  contract  the  agreement  implied  by  law,  that  the 
notes  should  have  priority  in  the  order  of  their  maturity;  which 
is  the  established  doctrine  in  this  state.     (See  opinion  for  citations.) 

Appeal  from  Black  Hawk  District  Court. — Hon.  C.  P. 

Couch,  Judge. 

Filed,  Febbuary  6,  1890. 
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On  July  14,  1885,  Nellie  Goodwin  and  her  husband 
executed  and  delivered  to  E.  W.  Bumham  a  mortgage 
for  thirty-one  hundred  dollars,  covering  what  is  known 
as  *'Burnham's  Opera  House,^'  in  Waterloo,  Iowa,  and 
securing  the  i)ayment  or  three  promissory  notes,  as 
follows :  One  for  one  thousand  dollars,  due  August  1, 
1886;  one  for  one  thousand  dollars,  due  August  1,  1887; 
and  one  for  eleven  hundred  dollars,  due  August  1,  1888. 
Mr.  Burnham  soon  thereafter  sold  the  two  notes  first 
named  to  the  plaintiffs,  Leavitt  and  Johnson,  with 
proper  endorsements,  and  about  the  same  time  sold  the 
third  or  eleven-hundred-dollar  note  to  the  intervenor,  J. 
lif .  Reynolds,  Jr.  The  first  note  was  not  paid  when  due, 
but  one  year's  interest  was  paid  on  all  of  the  notes. 
The  second  not  being  met  when  due,  the  plaintiffs  in 
September,  1887,  commenced  this  proceeding  to  foreclose 
said  mortgage,  and  demanded  that  their  lien  be  the  first 
and  prior  lien  on  the  mortgaged  property,  and  that  their 
notes  be  paid  in  full  from  the  sale  of  the"  mortgaged 
premises.  On  October  10,  1887,  the  intervenor,  who  is 
the  appellant  herein,  filed  his  petition  of.  intervention, 
setting  forth  the  fact  that  he  is  owner  and  holder  of  the 
third  note,  and  that  the  same  then  was,  by  the  terms 
and  conditions  of  said  mortgage,  due  and  payable;  it 
being  provided  in  said  mortgage:  **But  should  said 
party  of  the  first  part  fail  to  pay  said  notes  or  the  inter- 
est when  due,  or  fail  to  keep  said  property  insured,  as 
above  provided,  then  the  whole  sum  remaining  unpaid 
shall  become  due,  and  this  mortgage  may  be  foreclosed." 
That  by  virtue  of  such  provision  said  third  note  became 
due  upon  default  made  in  the  payment  of  the  first 
notes,  causing  the  whole  debt  to  at  once  become  due  at 
the  time  of  such  default.  The  petition  of  the  inter- 
venor asks  that  he  have  judgment  for  the  amount  due 
upon  his  note,  and  that  upon  sale  of  the  mortgaged 
premises  the  proceeds  thereof  be  divided  pro  rata 
between  the  holders  of  the  several  notes,  and  that  plain- 
tiffs' claim  to  priority  be  denied,  and  that  the  inter- 
venor's  right  in  the    mortgaged  premises  be  decreed 
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equal  to  that  of  the  plaintiffs.  To  this  petition  of  the 
intervener  plaintiff  demurred.  The  court  sustained  the 
demurrer,  and  denied  to  intervener  the  pro-rata  distri- 
bution asked  in  the  petition,  and  entered  judgment 
against  him  for  costs  of  intervention.  From  this  ruling 
and  judgment  the  intervener  appeals. 

Ifullan  &  Hoff^  for  appellant. 

0.  (7.  Miller y  for  appellees. 

Given,  J. — I.  Different  rules  are  observed  in 
different  states  in  applying  the  security,  when  several 
obligations  falling  due  at  different  times  are  secured  by 
the  same  mortgage.  The  states  of  New  York,  New 
Jersey,  Pennsylvania,  Minnesota,  Kentucky  and  other 
states  have  adjopted  what  is  termed  the  ^^ pro  rata 
theory;"  that  is,  the  security  is  divided  among  the 
holders  of  the  different  obligations,  according  to  the 
sums  due  thereon,  neither  having  priority  over  the 
other.  In  this  state,  and  in  Ohio,  Indiana,  Illinois, 
Alabama  and  some  other  states,  the  pro-tanto  or  pri- 
ority rule  is  followed,  under  which  the  notes  first 
maturing  are  treated  as  prior,  and  to  be  first  paid  in 
full  out  of  the  security.  Isett  v.  Lucas^  17  Iowa,  603, 
and  cases  therein  cited.  There  is  some  discussion  as  to 
the  respective  merits  of  these  rules.  While  much  can 
be  said  for  and  against  either,  we  deem  it  of  more  import- 
ance that  the  one  adopted  in  the  state  shall  be  contin- 
uously followed  than  as  to  which  should  be  adopted. 
The  prO'tanto  rule  was  adopted  in  this  state  as  early  as 
9  Iowa,  and  has  been  followed  ever  since.  See 
Orapengether  v.  Fejervary^  9  Iowa,  163.  The  question 
here  presented  is  not  as  to  which  of  these  rules  should 
be  adopted  in  this  state,  but  whether  the  provision  in 
the  mortgage  that  default  in  the  payment  of  the 
principal  or  interest,  when  due,  shall  cause  the  whole 
sum  remaining  unpaid  to  become  due,  renders  all  the 
notes  due  at  one  time,  in  case  of  default,  so  that  neither 
is  entitled  to  priority.  Where  several  notes,  secured  by 
the  same  mortgage,  fall  due  at  the  same  time,  neither 
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would  be  entitled  to  priority.  Appellant's  contention 
is  that,    under  the    provision  of  the  mortgage   above 

■ 

quoted,  the  failure  to  pay  the  first  and  second  notes 
when  due  rendered  his  note  due  at  the  same  time,  and 
therefore  he  is  entitled  to  a  pro-rata  share  of  the 
security. 

These  notes  were  not  made  payable  on  or  before, 
but  on,  the  day  named  in  each.  Hence  the  maker  could 
not  have  stopped  the  running  of  the  interest  by  tender- 
ing payment  before  maturity,  and  the  holder  could  not 
be  compelled  to  receive  payment  before  maturity,  but 
had  a  right  to  stand  upon  his  contract,  and  receive  his 
interest  up  to  the  maturity  of  his  note.  Can  it  be  said 
that,  by  defaulting  the  payment  of  the  first  note,  the 
last  was,  rendered  due,  so  that  the  maker  might  have 
stopped  the  running  of  the  interest  by  tendering  pay- 
ment I  We  think  not.  The  evident  purpose  of  such  a 
provision  in  the  mortgage  is  that,  in  case  of  default  and 
foreclosure  on  the  installment  first  falling  due,  the 
surplus  of  the  security  may  be  applied  on  the  remain- 
ing obligations,  instead  of  being  held  idle  until  maturity. 
The  default  in  the  first  renders  subsequent  notes  due  or 
not,  at  the  election  of  the  holder.  If  he  prefers,  he 
may  waive  his  right  to  the  mortgage  security,  and  stand 
upon  the  terms  of  the  note,  or  he  may  elect  to  treat  his 
note  as  due,  and  demand  his  share  of  the  security.  To 
apply  the  rule  contended  for  by  the  appellant,  in  a  ^tate 
where  the  pro-tanto  rule  is  the  established  law,  would 
add  an  element  of  uncertainty  to  mortgage  securities 
that  would  seriously  affect  their  value.  Such  a  rule 
would  render  it  uncertain  whether,  under  mortgages 
like  this,  the  security  would  be  applied  pro  rata  or  pro 
tanto.  Take  a  case  of  three  notes  and  mortgage,  like 
those  under  notice,  as  illustration.  A  party  knowing 
that,  under  the  laws  of  the  state,  the  notes  are  entitled 
to  priority  according  to  the  order  of  their  maturity,  and 
knowing  the  security  to  be  suflBcient  for  the  first  two 
notes,  but  insuflBcient  for  the  whole,  purchases  and  pays 
for  the  two  notes  first  falling  due  on  that  basis.  If  the 
maker  may,  by  defaulting,  deprive  these  notes  of  their 
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priority,   then  surely  they  would  not  be  purchased  so 
readily,  nor  at  i^uch  a  price. 

The  rule  contended  for  would  render  it  possible  for 
the  mortgagor  and  holder  of  the  notes  last  falling  due 
to  defeat  the  holder  of  the  first  notes  of  his  priority,  by 
the  maker's  failing  to  pay  the  interest  on  the  last  note, 
whereby  all  become  due,  and  the  holder  of  the  last  be 
entitled  to  a  pro-rata  share  of  the  security.  Notes  of 
this  description,  secured  by  mortgages  and  deeds  of 
trust,  enter  largely  into  the  business  transactions  of  the 
state,  and  the  courts  should  hesitate  before  pronouncing 
a  rule  that  would  render  it  uncertain  whether  security 
for  such  notes  would  be  applied  pro  rata  or  pro  tarUo. 
Our  conclusion  is  that  the  maturity  of  the  notes,  by 
reason  of  default  in  making  prior  payment,  is  pot  such 
a  falling  due  as  should  change  the  rule  for  the  applica* 
tion  of  the  security.  We  are  aware  that  in  Bank  v. 
Covert^  13  Ohio,  240,  and  in  Pierce  v.  SJiaw^  51  Wis. 
316,  the  contrary  doctrine  was  held.  We  have  exami- 
ned these  cases  with  care,  and,  with  the  profoundest 
respect  for  those  courts,  must  say  that  we  cannot  concur 
in  the  conclusions.  One  of  the  grounds  upon  which 
the  prO'tanto  rule  is  supported  is  that  making  the  notes 
mature  at  different  times  evidences  an  agreement  that 
they  are  to  have  priority  in  the  order  in  which  they  fall 
due.  Hence  cases  of  default,  like  this,  are  not  such  a 
falling  due  as  expunges  from  the  contract  the  agree- 
ment as  to  priority.  We  think  there  was  no  error  in 
sustaining  plaintiff's  demurrer  to  intervener's  petition, 
and  therefore  the  judgment  of  the  district  court  is. 

Affirmed. 


Hall  et  al.  v.  Horton. 

1.  Evidence:  equitable  issue  in  law  action:  appeal.  Wheie 
in  a  law  action  an  equitable  issue  arises,  and  it  is  tried  by  the 
court  without  a  jury,  and  the  evidence  on  such  trial  is  equally 
balanced,  the  party  who  has  the  burden  of  proof  must  fail,  and  he 
cannot  in  this  court  ask  that  on  that  issue  evidence  introduced  in 
trial  of  the  other  issues  before  the  jury  be  considered. 
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2.  Contract:  condition  precedent:  what  is  not.  In  a  contract 
for  a  lease  the  following  language  occurred :  "  The  one  hundred 
dollars  to  be  paid  on  signing  of  said  lease  is  to  apply  on  first 
month*s  rent."  There  was  no  other  reference  to  the  one  hundred 
dollars  in  the  contract.  Held  that  the  payment  of  the  one  hun- 
dred dollars  was  not  a  condition  precedent  to  the  making  of  the 
lease;  and  that,  as  the  contract  was  not  ambiguous  on  that  point, 
'  the  fact  that  the  proposed  lessee  paid  the  one  hundred  dollars 
before  the  lease  was  made  did  not  show  that  it  was  the  under- 
standing of  the  parties  that  such  payment  was  a  condition  prece- 
dent. (Corbett  v,  BerryhiU,  20  Iowa,  158,  and  McDaniels  v. 
Whitney,  88  Iowa,  60,  distinguished,) 

8.     :  to  MA.KB  LEASE :  breach:   damages.    Where  a  contract 

for  a  lease  provided  for  the  payment  by  plaintiffs  (lessees)  of  one 
hundred  dollars  upon  the  execution  of  the  lease,  and  they  paid 
fifty  dollars,  but,  through  no  fault  of  theirs  the  lease  was  never 
executed,  they  were  entitled  to  recover  at  least  the  fifty  dollars 
paid  by  them. 

4.  Instruction :  error  without  frejxtdicb.  *  An  instruction  which 
submits  a  question  not  in  issue  is  erroneous,  but  where,  in  view  of 
the  evidence,  the  error  is  against  plaintiff  only,  defendant  cannot 
complain. 

5.  Contract:  to  Siaee  lease:  breach:  measure  of  damages. 
While  the  measure  of  damages  for  a  breach  of  contract  to  make  a 
lease  and  put  a  tenant  in  possession,  where  no  rent  has  been  paid, 
is  the  remamder  of  the  market  rental,  after  deducting  the  agreed 
rental  (Alexander  v.  Bishop,  59  Iowa,  672),  yet  other  damages 
which  are  the  direct  and  natural  consequence  of  the  breach  of 
contract  can  be  recovered.  (Adair  v.  Bogle,  20  Iowa,  244.)  And  in 
this  case,  held  that,  for  breach  of  contract  to  lease  a  hotels  plain- 
tiffs were  entitled  to  recover  for  their  loss  of  time  in  waiting  for 
the  hotel,  and  for  their  expenses  in  coming  from  a  distant  state  to 
the  place  where  the  hotel  was,  and  for  money  paid  under  contract 
to  a  clerk  whom  they  had  employed  and  brought  with  them  to  aid 
in  operating  the  hotel. 

6.     : : :  evidence.    Where,  in  an  action  for  breach 

of  contract  to  make  a  lease,  the  value  of  the  lease  was  put  in  issue 
by  the  first  count  of  the  petition  and  the  general  denial  of  the 
answer,  but  plaintiffs  offered  no  evidence  to  sustain  that  count, 
and  evidence  offered  by  defendant  as  to  the  value  of  the  lease  was 
not  offered  in  rebuttal,  and  did  not  tend  to  sustain  any  affirmative 
defense  pleaded,  it  was  properly  rejected. 

7.     :   :   :   evidence  op  payment.    In  such   case, 

evidence  which  tended  to  show  that  plaintiff  had  made  a  pay- 
ment on  the  lease  by  paying  money  to  third  parties  on  account  of" 
and  for  the  benefit  of  defendant,   and  that  it  was  made  and 
received  on  the  conditions  authorized,  was  competent. 

Vol.  79—23 
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Appeal  from   Polk   District    Court — Hon.     Josiah 
Given  and  Hon.  Marcus  Kavanagh,  Jr.,  Judges. 

Filed,  February  5,  1890. 

Action  to  recover  for  money  paid,  and  for  damages 
alleged  to  have  been  sustained  by  reason  of  a  breach  6f 
contract  to  lease  certain  property.  The  answer  sets  ^up 
various  defenses,-  alleges  a  mistake  in  the  contract  upon 
which  the  action  is  brought,  and  demands  that  it  be 
reformed.  The  equitable  issue  was  tried  by  Ahe  court, 
Given,  J.,  presiding,  and  a  decree  rendered  in  favor 
of  the  plaintiffs.  The  remaining  iasues  were  tried  to  a 
jury,  Kavanagh,  J.,  presiding,  and  a  verdict  and 
judgment  rendered  for  plaintiffs.  The  defendant 
appeals  from  the  decree  and  from  the  judgment. 

Read  <6.  Read^  for  appellant. 

Phillips  &  Day^  for  appellees. 

.       < 

Robinson,  J.  On  the  sixteenth  day  of  May,  1887, 
the  defendant  entered  into  an  agreement  in  writing 
with  plaintiffs,  J.  C.  Hall  and  H.  H.  Norton,  whereby 
he  agreed  to  rent  to  them  the  Capitol  Hotel,  in  Des 
Moines,  together  with  appurtenances  and  furniture, 
and  a  billiard-room,  for  the  term  of  six  years  from  the 
first  day  of  June,  1887.  The  agreed  rental  was  two 
thousand  dollars  a  year  for  the  first  four  years,  and 
twenty-five  hundred  dollars  a  year  for  the  last  two 
years,  payable  monthly  in  advance,  excepting  the  sum 
of  five  hundred  dollars,  which  was  to  be  paid  by  plain- 
tiffs when  they  took  possession  of  the  leased  property, 
and  which  was  to  apply  on  rent  for  the  last  three 
months.  The  agreement  also  contained  the  following 
provision:  "The  one  hundred  dollars  to  be  paid  on 
signing  of  said  lease  is  to  apply  on  first  month's  rent." 
The  agreement  was  somewhat  informal,  and  was 
designed  to  be  succeeded  by  a  formal  lease.     No  lease 


JANUARY  TERM,  1890,  355 

Hall  V.  Horton. 

■  "  <  '    '  ■  '       .    » 

was  ever  executed,  and  the  possession  of  the  property 
in  question  was  never  delivered  to  plaintiffs.  A  few 
days  before  the  date  fixed  for  the  commencement  of  the 
lease,  the  plaintiffs  went  to  Des  Moines,  prepared  to 
carry  out  the  agreement  on  their  part,  and  took  with 
them  a  young  man  who  had  been  engaged  to  act  as 
clerk  of  the  hotel.  When  the  agreement  was  made, 
and  'when  plaintiffs  went  to  Des  Moines  to  commence 
business,  the  hotel  was  occupied  by  a  tenant  of  the 
defendant.  He  refused  to  surrender  possession.  Liti- 
gation to  evict  him  followed,  and  he  did  not  finally 
leave  the  property  until  September  20,  1887.  When 
the  agreement  in  suit  was  made,  the  plaintiffs  were 
non-residents  of  the  state;  Hall  being  a  resident  of 
Indianapolis,  and  Norton  of  Chicago.  Plaintiffs  seek 
to  recover  for  damages  alleged  to  have  been  sustained 
by  them  through  the  fault  of  defendant,  including  loss 
of  time  and  expenses.  They  commenced  this  action  on 
the  twenty-fourth  day  of  August,  1887. 

I.    Appellant  contends  that  a  provision  was  agreed 
upon  between  the  parties  to  the  agreement  which  should 

-  „ .      liave  been  included  in  the  memorandum 

^^l^^l®*^^   signed,  but  which  was  omitted  therefroni 

sue  in  law  ao-       ^  ' 

tion:  appeal,  fcy  mistake.  It  is  set  out  in  the  answer  in 
words  as  follows:  '*The  defendant  agrees  to  use  all 
reasonable  effort  to  oust  the  present  occupant  from  said 
hotel,  so  as  to  deliver  possession  thereof  by  the  first  of 
June,  1887,  or  as  soon  thereafter  as  possession  can  be 
obtained  from  Eyster."  To  sustain  his  claim  in  regard 
to  the  alleged  mistake,  the  defendant  introduced  the 
testimony  of  the  agent  who  negotiated  and  signed  the 
agreement  on  his  part.  That  is  fully  contradicted  by 
the  testimony  of  Norton,  who  acted  for  the  plaintiffs. 
The  burden  of  that  issue  being  upon  defendant,  he  must 
fail.  It  is  said  that  his  witness  is  corroborated  by  evi- 
dence that  was  submitted  on  the  trial  of  other  issues  to 
the  jury,  but  in  deciding  the  issue  under  consideration 
we  can  only  regard  that  evidence  which  was  offered  to 
support  or  refute  it. 
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II.  Appellant  contends  that  the  provision  of  the 
agreement  in  regard  to  the  payment  of  one  hundred 
2.  ooNTRAOT :      dollars  was  a  condition  precedent,  and  that 

prewdent:  ^ntil  it  was  Complied  with  on  the  part  of 
what  Is  ©ot.  piaintiflEs  no  liability  was  created,  or  could 
exist,  on  the  part  of  defendant.  We  do  not  think  the 
construction  contended  for  is  the  correct  one.  The 
agreement  contains  no  reference  to  the  payment  of  the 
one  hundred  dollars,,  excepting  what  we  have  quoted, 
which  is:  "The  one  hundred  dollars  to  be  paid  on 
signing  of  said  lease  is  to  apply  on  first  month's  rent.'' 
There  is  nothing  in  this  language  to  justify  the  claim 
that  the  lease  was  not  to  be  signed  until  after  the 
money  was  paid.  On  the  contrary,  it  is  apparent  that 
it  was  to  be  at  the  time  of  the  signing.  Defendant 
could  not  legally  demand  the  payment  until  he  tendered 
a  lease,  duly  made  on  his  part,  in  accordance  with  the 
terms  of  the  agreement  in  suit. 

III.  Appellant  contends  that,  notwithstanding 
the  language  of  the  agreement,  it  should  be  construed 
as  the  parties  by  their  conduct  and  actions  interpreted  it. 
It  appears  that  after  the  agreement  was  signed  the 
plaintiffs  forwarded  to  defendant,  at  Rochester,  Minne- 
sota, the  sum  of  fifty  dollars,  and  paid  on  his  account, 
to  a  firm  in  Chicago,  the  further  sum  of  fifty  dollars,  as 
a  compliance  with  the  provision  in  question.  Some 
question  is  made  as  to  the  right  of  plaintiffs  to  make 
the  last-named  payment.  It  is  contended  by  appellant 
that  it  was  not  made  by  authority,  but  that,  by  making 
it,  and  by  sending  fifty  dollars  to  him  in  Minnesota,  the 
plaintiffs  showed  that  they  understood  the  money  was 
to  be  paid  before  the  lease  was  signed.  The  cases  of 
Corbett  v.  Berryhill^  29  Iowa,  158,  and  McDaniels  v. 
Whitney y  38  Iowa,  60,  are  relied  upon  as  supporting  that 
claim.  But  neither  of  those  cases  is  authority  for  the 
proposition  that  the  acts  of  the  parties  to  an  agreement 
will  justify  an  interpretation  which  would  be  contrary 
to  the  intent  of  the  parties,  as  clearly  expressed  in  the 
language  they  have  used.     Where  that  language  is  so 
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ambiguons  as  to  leave  their  intent  in  doubt,  and  differ- 
ent interpretations  are  permissible,  recourse  may  be 
had  to  the  circumstances  surrounding  the  parties  when 
their  agreement  was  made,  and  to  the  construction  they 
have  placed  upon  it,  as  shown  by  their  acts.  But  this 
is  not  a  case  of  that  kind.  The  language  used  is  such 
that  the  doubt  suggested  by  appellant  cannot  arise. 

IV.  The  court  charged  the  jury  that  it  appeared 
from  the  evidence,  without  conflict,  that  plaintiffs  were 

entitled  to  recover  damages  in  the  sum  of 
*  le^e:  breaoh:  fifty  doUars  at  least,  with  interest.     Appel- 

lant  insists  that  there  was  conflict  in  the 
evidence,  and  that  the  question  of  plaintiffs'  right  of 
recovery  should  have  been  submitted  to  the  jury.  It  is 
shown,  without  conflict  in  the  evidence,  that  the  agree- 
ment in  suit  was  duly  entered  into  by  all  the  parties  to 
it ;  that  plaintiffs  paid  to  defendant  fifty  dollars  before 
they  went  to  Des  Moines,  to  apply  on  the  lease ;  that 
plaintiff  Norton  went  to  Des  Moines  in  the  latter  part 
of  May,  1887,  and  that  plaintiff  Hall  went  there  a  few 
days  later,  and  that  both  went  there  prepared  to  join  in 
the  execution  of  a  lease,  and  to  perform  on  their  part 
all  the  requirements  of  the  agreement  in  suit ;  that 
defendant  tendered  to  them,  for  signatures,  a  lease 
which  did  not  comply  with  the  terms  of  the  agreement, 
and  which  was  refused  by  them  ;  that  plaintiffs  then 
tendered  to  defendant  a  form  for  a  lease  which  he 
refused  to  read,  saying,  in  effect,  that  any  necessary 
changes  could  be  made  on  the  lease  he  had  drawn  ;  that 
he  made  no  further  tender  of  a  lease  to  plaintiffs  until 
after  this  action  was  commenced  ;  that  the  property  in 
controversy  was  in  the  possession  of  a  tenant  named 
Eyster  when  plaintiff  went  to  Des  Moines,  and  that  he 
remained  in  possession  until  the  twentieth  day  of  the 
next  September  ;  that  defendant  refused  to  pay  the  sum 
he  demanded  to  vacate.  In  view  of  these  undisputed 
facts,  the  court  did  not  err  in  charging  the  jury  as 
stated. 

V.  The  evidence  shows  that  the  firm  of  Hook  & 
Ward,  of  Chicago,  made  a  charge  against  defendant  for 
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services  alleged  to  have  been  rendered  in 
error  without  eflfectiDg  a  lease  of  the  property  m  question 
preu  C6.  to  plaintiffs.  After  the  agreement  in  suit  was 
entered  into,  defendant  authorized  plaintiffs  to  pay 
Hook  &  Ward  fifty  dollars,  if  they  would  accept  that 
sum  in .  full  of  their  demand  against  him.  Plaintiffs 
paid  the  fifty  dollars,  as  authorized,  but  the  receipt 
which  they  first  took  did  not  express  that  the  money 
was  received  in  full  payment  of  all  claim  for  the  serviced 
in  question.  Defendant  refused  to  ratify  the  payment, 
on  the  ground  that  it  was  not  made  as  required ;  and 
plaintiffs  then  obtained  from  Hook  &  Ward  a  receipt 
in  full  for  their  claim  in  consideration  of  the  payment 
already  made  to  them.  The  court  charged  the  jury  as 
follows:  ''If  you  should  find  from  the  testimony  that 
the  defendant  in  this  case  authorized  the  plaintiffs 
to  pay  fifty  dollars  to  Hook  &  Ward  upon  account, 
then  plaintiffs  will  be  entitled,  in  like  manner,  to 
recover  the  fifty  dollars  so  paid.  But,  if  you  should 
find  that  plaintiffs  were  authorized  to  pay  said  fifty 
dollars  as  settlement  in  full  of  the  claim  qf  Hook  & 
Ward,  then  the  plaintiffs  will  not  be  entitled  to  recover 
the  fifty  dollars  so  paid."  Appellant  complains  of  this 
instruction  on  the  ground  that  the  undisputed  evidence 
shows  that  plaintiffs  were  not  authorized  to  make  the 
payment  upon  account.  We  think  the  change  was 
erroneous  in  the  respect  claimed,  at  least ;  but  the 
evidence  shows  without  conflict  that  the  money  was 
received  by  Hook  &  Ward  in  full  settlement  of  their 
claim,  and  the  money  was  therefore  paid  on  account, 
as  directed.  The  instruction  was  of  a  nature  to  preju- 
dice appellees,  but  not  appellant. . 

VI.    The  court  charged  the  jury  that  plaintiffs  were 
entitled  to  recover  the  contract  price  for  the  services 

of  the  clerk  they  employed  and  retained, 
'  make  lease:    with    the    knowledge    of    defendant,    on 

breach:  meas-  .*.-•  .-ii  -.«, 

nre  of  dam-    accouut  01  the  expected  lease,  and  for  the 
reasonable  value  of  their  own  services  while 
waiting  for  the  hotel  to  open,  prior  to  the  commence- 
ment of  this  action,  and  for  their  reasonable  personal 
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expenses  in  going  to'Des  Moines  to  take  charge  of  the 
hotel ;  also,  that  plaintiffs  were  entitled  to  recover  for 
the  service  of  plaintiff  Norton  up  to  snch  time  as 
defendant  tendered  to  him  the  hotel,  if  possession  was 
tendered,  and,  if  not,  then  the  reasonable  value  of  his 
time,  less  such  sums  as  he  had  earned  up  to  the  time 
of  trial,  if  he  had  made  reasonably  diligent  and  contin- 
uous effort  to  find  suitable  employment.  This  portion 
of  the  charge  is  objected  to  by  appellant  on  the  ground 
that  the  measure  of  damages  for  a  breach  of  contract  to 
make  a  lease  and  put  a  tenant  in  possession,  where  no 
rent  has  been  paid,  is  the  remainder  of  the  market 
rental  value  after  deducting  the  agreed  rental ;  and  the 
case  of  AlexaTider  v.  Bishop^  59  Iowa,  672,  is  cited  in 
support  of  the  objection.  It  is  true  the  general  rule  is 
as  claimed ;  but  it  was  held  in  Adair  ©.  BogUj  20  Iowa, 
244,  that  other  damages,  which  were  the  direct  and 
natural  consequences  of  the  breach  of  contract  com- 
plained of,  could  be  recovered.  In  this  case  the  evidence 
shows  that  plaintiffs  incurred  much  loss  of  time  and 
expense  to  carry  out  their  agreement,  and  that  defend- 
ant must  have  known  that  it  would  be,  and  was  being, 
incurred  while  he  failed  to  comply  with  his  part  of  the 
agreement.  It  is  said  that  the  agreement  in  suit  was 
entered  into  by  plaintiffs  as  copartners,  and  that  they 
are  not  entitled  to  recover  for  loss  of  time  and  expenses 
incurred  by  them  as  individuals.  But  the  expenses 
incurred,  and  the  time  spent,  were  for  the  beneiit  of  the 
copartnership,  •  and  plaintiffs  are  entitled  to  recover  for 
them.  They  do  not  bring  the  action  as  a  firm,  but  as 
individuals  composing  the  copartnership.  Defendant 
is  not  interested  in  the  division  which  they  may  make 
of  the  amount  of  their  recovery. 

VII.  Appellant  complains  of  the  refusal  of  the  court 
to  i)erAiit  him  to  show  that  the  property  in  question  was 
e. : :       not  favorably  located    to  do  a  profitable 

:  evidence,  biigin^gg .  that  its  patronage  from  the  time 

it  was  constructed  has  been  meager  ;  that  persons  who 
have  conducted  it  have  lost  money  in  so  doing ;  that  the 
patronage  of  the  hotel  would  not  pay  a  rental  of  two 
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thousand  dollars  per  year,  and  running  expenses  ;  that 
the  rental  value  of  the  hotel  would  not  exceed  one  hun- 
dred dollars  per  month ;  and  that  plaintiff  could  not 
have  earned  anything  in  addition  to  running  expenses. 
Most  of  the  evidence  thus  refused  was  of  a  purely 
speculative  character,  and  for  that  reason  was  properly 
excluded.  The  value  of  the  lease  was  put  in  issue  by 
the  first  count  of  the  petition  and  the  general  denial  of 
the  answer.  But  plaintiffs  offered  no  evidence  to  sus- 
tain that  count,  and  the  evidence  in  question  was  not 
offered  in  rebuttal,  and  did  not  tend  to  sustain  any 
affirmative  defense,  pleaded.  Therefore  it  was  properly 
rejected. 

VIII.  Appellant  insists  that  the  court  erred  in  per- 
mitting proof  of  the  payment  made  by  plaintiff  to  Hook  & 
7  . J        Ward,  including  the  admitting  in  evidence 

d^cVof  ot  the  second  receipt,  showing  payment  in 
payment.  j^^jj  ^f  ^j^^  receiptor's  claim  against  defend- 
ant. The  evidence  objected  to  was  competent  to  show 
that  money  had  been  paid  on  account  of  and  for  the 
benefit  of  defendant,  and  the  receipt  showed  that  it 
was  made  and  received  on  the  conditions  authorized. 
Therefore  it  was  properly  admitted. 

IX,  Other  questions  are  discussed  by  counsel.  Some 
of  them  are  disposed  of  by  what  we  hav§  already  said. 
Others  refer  to  matters  of  minor  importance,  and  none 
need  be  specifically  referred  to  ;  but  it  is  sufficient  to  say 
that  we  have  examined  all  questions  thus  presented 
with  care,  and  discover  no  error  prejudicial  to  defend- 
ant.   The  judgment  of  the  court  is 

Affirmed. 


The  State  v.  Waterman. 

1.    Highways;  bstablishment  :  noticb:  jubisdiction:  presump- 
^  ^  TION.    Under  section  619  of  the  Code  of  1851,  providing  that  '*pre- 

19  aoo  viouB  to  the  presentation  of  a  petition  for  the  establishment  of  a 

.y  ^  county  road  four  weeks*  notice  thereof  must  be  given  by  being 

posted  up"  at  certain  named  places,  an  affidavit  of  the  petitioner, 
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attached  to  a  copy  of  the  notice  on  file  with  the  papers,  stating 
that  he  posted  the  notices  at  the  required  places,  but  failing  to 
state  the  time  of  posting,  Was  not  sufficient  to  give  the  county 
court  jurisdiction  to  establish  the  road.  And  since  the  record  of  the 
court  in  the  case  contained  this  recital :  '*  Affidavit  of  J.  T.  (the 
petitioner),  signed  and  sworn  to,  of  posting  up  notices  according 
to  law,  and  filed  with  the  papers,"  Jield  that  no  presumption  could 
be  entertained,  from  the  fact  that  the  court  assumed  jurisdiction, 
that  it  had  before  it  other  evidence  that  the  notices  were  posted  in 
due  time:  for  when  a  court  undertakes  to  state  the  evidence  on 
which  its  jurisdiction  rests  it  will  be  presumed  that  it  states  it  all. 
(See  opinion  for  citations.) 

2.     : :  NOTICE :  sufficiency  :  service  :  evidence.  In  such 

case,  where  the  validity  of  the  establishment  of  the  alleged  high- 
way was  in  question,  the  testimony  of  the  petitioner  that  he  posted 
the  notices  in  the  time  required  by  law  was  immaterial,  since  the 
notice  itself  was  fatally  defective  in  not  stating  the  time  when  the 
petition  would  be  presented. 

8.  :  DEDICATION  BY  MISTAKE :  ESTOPPEL.  Where  the  owner  dedi- 
cates land  for  a  highway  under  a  mistaken  belief  that  it  is  a  legal 
highway,  and  it  is  accepted  as  such,  and  expense  is  incurred  by 
others  upon  the  faith  of  the  dedication,  it  is  binding  on  the  land- 
owner.   (See  Marrattv,  Deihl,  37  Iowa,  250.) 

4.      :  VOID  PROCEEDINGS  TO  ESTABLISH  :  TITLE  BY  PRESCRIPTION. 

While  title  by  prescription  cannot  be  acquired  by  the  public  to  land 
used  as  a  highway  under  a  mistake  of  fact  on  the  part  of  the  pub- 
lic and  the  land-owner  as  to  the  true  location  of  the  highway  (see 
opinion  for  citations),  yet  where  it  is  so  used  in  mutual  reliance 
upon  proceedings  establishing  the  highway,  which  are  afterwards 
found  to  be  void,  such  mistake  is  one  of  law,  and  such  use  is  based 
on  color  of  title,  and  after  ten  years  it  ripens  into  title  by  prescrip- 
tion. (See  Railway  Co,  v,  AUfree,  64  Iowa,  608,  and  Colvin  v. 
McCune,  89  Iowa,  504.) 

Appeal  from    Clayton  District  Court. — Hon.  L.    O. 

Hatch,  Judge. 

Filed,  February  5,  1890. 

Defendant  was  indicted  and  tried  for  the  crime 
of  nuisance,  alleged  to  have  been  committed  by  obstruct- 
ing a  public  highway,  and  was  acquitted.  The  state 
appeals. 

John  T.  Stone,  Attorney  General,  J.  Larkin  and 
R.  Quigley^  for  the  State. 
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James  0.  Orosby,  for  appellee. 

Robinson,  J. — The  course  of  the  alleged  highway 
in  question  is  irregular,  but  its  general  direction  is  from 
north  to  south.  It  extends  lengthwise  through  an 
eighty-acre  tract  of  land  which  is  owned  by  defendant. 
It  is  shown,  and  not  denied,  that  he  obstructed  it  by  the 
building  of  a  fence,  but  it  is  claimed  that  it  was  not  a 
legally  established  public  highway.  The  evidence  tends 
to  show  the  facts  of  the  case  to  be  as  follows:  An 
attempt  to  establish  the  alleged  highway  in  the  manner 
provided  by  law,  was  made  in  the  year  1860.  A  peti- 
tion was  presented  to  the  county  court  of  Clayton 
county  for  that  purpose,  together  with  proof  of  service 
of  a  notice  that  a  petition  would  be  presented.  .  A  com- 
missioner named  Brown  was  appointed  to  examine  the 
route  prepared  for  the  highway  and  to  act  and  report 
thereon.  A  report  in  favor  of  the  establishment  of  the 
highway  was  made,  and  a  day  for  the  final  hearing  was 
fixed  by  the  court.  On  the  day  so  fixed,  to-wit.  May  7, 
1860,  the  court  ordered  that  the  road  be  established, 
according  to  the  survey  and  report  of  the  commissioner, 
as  a  public  highway.  From  that  time  until  the  year 
1886  the  road  in  question  was  traveled  by  the  public 
substantially  on  the  line  alleged  to  have  been  surveyed 
by  the  commissioner,  and  was  treated  by  the  inhabit- 
ants of  the  vicinity  and  the  l*oad  supervisors  as  a  public 
highway.  In  1866  defendant  purchased  the  eighty- 
acre  tract  of  land  already  referred  to,  and  did  so  know- 
ing that  the  road  in  question  was  claimed  to  be  a  public 
highway.  About  the  year  1869  defendant  employed  a 
surveyor  named  Zearley  to  locate  the  road  according  to 
the  commissioner's  report  of  the  survey,  and  at  another 
time  prior  to  1874  employed  a  second  surveyor  for  the 
same  purpose.  Both  of  those  surveyors  located  the  road 
substantially  on  the  line  now  in  question.  After  the 
surveys  were  made,  defendant  treated  the  road  as  a 
public  highway,  fenced  it  from  his  fields  on  each  side, 
and  spoke  of  it  as  a  highway.  In  1884  a  highway,  com- 
mencing in  the  road  in  question,  was  established  in  part 
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over  land  of  defendant,  and  he  was  allowed  one  hundred 
dollars  as  damages  on  that  account.  The  value  of  that 
highway  to  those  who  wished  to  travel  it  depended  in 
large  part  upon  the  road  in  question  being  a  public 
highway.  A  short  time  before  it  was  obstructed  by 
defendant  other  surveys  were  made,  which,  it  is  claimed, 
show  that  the  highway  which  the  court  attempted  to 
establish  was  not  on  the  line  of  that  in  question.  It  is 
also  claimed  that  the  proceedings  for.  the  establishment 
of  the  highway  were  fatally  defective.  We  are  not  asked 
to  pass  upon  the  sufiipiency  of  the  evidence  to  sustain 
the  verdict,  but  to  decide  certain  legal  questions  Which 
are  involved  in  the  appeal. 

I.  The  road  in  question  is  known  as  ^'number 
297."  The  fifth  paragraph  of  the  chai>ge  is  as  follows : 
1.  HioHWATs:  **(^)  '^^  ^^^  question  for  your  consid- 
SiSt"n^tice :  ©nation  is  this :  Is  the  road  in  questfon  a 
pJSL™°ption.  Public  highway  ?  The  record  and  papers 
introduced  by  the  state  to  prove  that  road 
known  as  ^number  297'  was  established  by  the  county 
court  of  Clayton  county  shows  that  the  proper  steps 
were  not  taken  to  give  the  county  court  jurisdiction  of 
the  matter,  and  the  order  of  the  court,  establishing  the 
road,  is  therefore  void,  and  road  number  297  is  not  a 
public  highway.  The  record  evidence,  therefore,  in 
regard  to  this  road,  can  have  no  value,  except  to  show 
the  attempt  to  establish  a  road^  and  to  explain  the 
action  of  defendant  and  others  in  relation  to  the  same." 
The  record  of  the  county  court  in  regard  to  the 
road,  from  the  presentation  of  the  petition  therefor  up 
to  and  including  the  appointment  of  the  commissioners, 
is  as  follows:  "February  term,  1860.  At  a  regular 
session  of  the  county  court,  held  at  Gamavillo,  said 
county,  February  6,  1860,  the  petition  of  Jacob  Thein 
and  others  was  presented,  asking  the  appointment  of  a 
commissioner  to  view  and  locate  a  road  commencing  at 
the  guide-board  near  B.  L.  Mead's,  running  south 
through  sections  24  and  26;  thence  down  the  Turkey 
river  bank,  terminating  near  John  Garber's  mill.  Affi- 
davit of  John  Thein,  signed  and  sworn  to,  of  posting  up 
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notices  according  to  law,  and  filed  with  the  papers. 
Bond  executed  by  Jacob  Thein,  as  the  law  directs. 
A.  Brown  was  appointed  commissioner  to  view  the  pro- 
posed road,  commencing  February  20,  1860,  and  rei)ort 
npon  the  same.  Commission  issued  February  6,  I860.'* 
A  petition  and  notice  filed  on  the  date  of  the  fore- 
going record  were  introduced  in  evidence.  The  notice 
stated  that  a  petition  would  be  presented  at  the  '^Feb- 
ruary term  of  the  county  court  of  Clayton  county, 
Iowa,"  but  did  not  specify  the  place  where,  nor  the 
year  in  which,  the  presentation  would  be  made.  An 
affidavit  by  Jacob  Thein,  and  sworn  to  by  him  before 
the  county  judge,  was  attached  to  the  notice.  It  recited 
that  the  affiant  posted  "  one  notice  on  the  court-house 
door,  and  three  notices  in  three  public  places  in  Volga 
township,  of  which  the  annexed  notice  is  a  true  copy,*' 
but  failed  to  state  when  the  posting  was  done.  The 
proceedings  to  establish  the  road  in  question  were  had 
under  the  provision  of  the  Code  of  1861.  Section  519 
of  that  Code  required  the  notice  to  be  posted  four  weeks 
previous  to  the  presentation  of  the  petition.  The  record 
proof  of  posting  was  not  sufficient.  It  is  contended  by 
counsel  for  the  state,  however,  that  it  should  be  pre- 
sumed that  there  was  other  proof  than  the  affidavit  of 
Thein,  competent  and  sufficient,  which  showed  legal 
service  of  the  notice.  The  cases  of  McColUster  v. 
Shtcey^  24  lowa^  363 ;  Woolsey  v.  SupervlsorSj  32  Iowa, 
130,  and  Carr  v,  Fayette  County^  37  Iowa,  608,  are 
cited  as  supporting  that  claim.  Those  cases  held  that 
where  the  record  recites  that  due  service  of  the  notice 
was  made,  or  where  the  record  is  silent  as  to  that,  and 
nothing  to  the  contrary  appears,  it  will  be  presumed 
that  proof  other  than  that  disclosed  by  the  record, 
when  that  is  not  sufficient,  was  offered,  and  acted  upon 
by  the  court.  But  the  only  fair  construction  to  be 
placed  upon  the  record  in  this  case  is  that  the  court 
received  no  proof  of  service  other  than  the  affidavit  of 
Thein.  That  alone  is  referred  to  as  proof  of  service. 
The  court  attempted  to  identify  the  proof  upon  which 
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it  acted,  and  there  is  no  gronnd  for  presuming  that  it 
failed,  nor  that  proof  was  submitted  which  is  not  shown 
by  the  record.  It  is  true  that  section  623  of  the  Code 
of  1861  required  the  court  to  be  satisfied  that  due  notice 
had  been  given  before  appointing  a  commissioner,  but 
it  has  been  held  that  the  fact  that  an  inferior  tribunal 
has  acted  in  a  proceeding  before  it,  as  though  it  had 
jurisdiction  of  the  parties,  raises  no  presumption  that 
it  had  acquired  such  jurisdiction,  in  the  absence  of  a 
recital  in  the  record  to  that  effect.  McBurney  v. 
OraveSy  66  Iowa,  316.  Even  an  adjudication  by  a 
tribunal  that  it  has  jurisdiction  of  the  parties  will  not 
prevail  against  the  record  in  the  case  which  shows  that 
it  has  not.  Miller  v.  Corhin^  46  Iowa,  16i  ;  Bardsley 
V.  Hines^  33  Iowa,  167. 

It  is  said  that  "the  presumptions  which  the  law 
implies  in  support  of  the  judgments  of  superior  courts 
of  general  jurisdiction  only  arise  with  respect  to  juris- 
dictional facts,  concerning  which  the  record  is  silent. 
Presumptions  are  only  indulged  to  supply  the  absence 
of  evidence  or  averments  respecting  the  facts  presumed. 
They  have  no  place  for  consideration  when  the  evidence 
is  disclosed  or  the  averment  is  made.  When,  therefore, 
the  record  states  the  evidence,  or  makes  an  averment 
with  reference  to  a  jurisdictional  fact,  it  will  be  under- 
stood to  speak  the  truth  on  that  point,  and  it  will  not 
be  presumed  that  there  was  other  or  different  evidence 
respecting  the  fact,  or  that  the  fact  was  otherwise  than 
as  averred."  Oalpin  v.  Page^  18  Wall.  360.  The  rule 
would  apply  with  at  least  as  much  force  to  courts  of 
inferior  jurisdiction.     Morrow  v.  Weed^  4  Iowa,  87. 

II.  The  state  offered  to  show  by  Thein  that  the 
notice  was  in  fact  duly  posted  as  required  by  law.     The 

notice  referred  to  was  that  to  which  the 
■  BoTice:  8uia-    proof    of    service   already  considered  was 

cicncy 

service:  evi-    attached.     Sectiou  620  of  the  Code  of  1861 

required  the  notice  to  state  the  time  at 

which  the  application  would  be  made  to  the  county 

court.     The  one  in  question  was  fatally  defective,  in 
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that  it  failed  to  specify  the  time  when  the  application 
would  be  made  with  sufficient  definiteness.  It  was  not 
dated,  and  the  only  reference  to  time  is  contained  in 
the  words,  *'  a  petition  will  be  presented  at  the  February 
term  of  the  county  court  of  Clayton  county."  The 
year  of  the  term  referred  to  could  only  be  conjectured. 
Since  the  notice  was  not  sufficient,  evidence  to  show 
that  it  was  duly  posted  was  immaterial,  and  the  ques- 
tion presented  as  to  the  competency  of  the  proposed 
evidence  need  not  be  determined. 

III.  The  court  charged  the  jury  as  follows:  *'If 
you  find  from  the  evidence  that  the  defendant  caused 
3 .  dedica-    *^^  Zearley  survey  to .  be  made,  and  fenced 

'tLk°e:^Mtop.    ^^*  ^  ^^^  along  the  same,  not  intending 
^^  thereby  to  give  or  set  apart  a  highway  for 

the  public,  but  only  intending  thereby  to  leave  for  the 
public  the  highway  which  the  defendant  believed  the 
public  had  already  acquired  by  the  action  of  the  county 
court,  you  will  find  there  was  no  intention  to  dedicate, 
and  therefore  no  dedication."  There  was  some  evidence 
tending  to 'show  that  dwellings  had  been  located  and 
constructed,  and  a  highway  established,  upon  the 
belief  that  the  road  in  question  was  a  public  highway, 
and  that  defendant  had  contributed  to  that  belief.  The 
case  is,  therefore,  brought  within  the  rule  announced  in 
Marratt  v.  Delhi,  37  Iowa,  260,  where  it  was  held  that 
a  dedication  made  and  accepted,  under  a  mistaken 
belief  that  the  road  was  a  legal  highway,  was  binding, 
where  expense  had  been  incurred  upon  the  faith  of  the 
dedication.  The  portion  of  the  charge  quoted  was 
therefore  erroneous. 

IV.  The  thirteenth  paragraph  of  the  charge  is  as 
follows:     "If  you  find  that  the  road  in  question  was 

continuously  used  and  claimed  by  the  public 

*  ^dinRs  to     as  a  public  highway,  for  ten  years  or  more, 

by  prescfip-    with  the  knowledge  of  such  claim  and  use 

on  the  part  of    defendant,    and    without 

objection    from    him ;    and   if    you  further  find  that 

defendant  had  express  notice  of  such  claim  on  the  part 
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of  the  public,  independent  of,  and  distinct  from,  the 
use  of  the  road  by  the  public,  you  will  find  that  such 
road  became  a  public  highway  by  prescription,  unless 
the  defendant's  failure  to  object  to  such  use  and  claim 
was  the  result  of  a  mistake  on  his  part.  If  he  did  not 
object,  because  he  believed  the  road  in  question  was  a 
public  highway,  duly  established  by  the  county  court, 
such  road  did  not  become  a  public  highway  by  prescrip- 
tion." Counsel  for  the  state  contend  that  the  belief  of 
defendant  in  regard  to  the  effect  of  the  action  taken  by 
the  county  court  to  establish  the  road  as  a  public  high- 
way was  immaterial,  and  therefore  that  the  last  part  of 
the  paragraph  quoted  was  erroneous.  In  the  cases  of 
State  V.  OroWj  30  Iowa,  258 ;  State  v.  Welpton,  34  Iowa, 
144 ;  State  v.  Oould^  40  Iowa,  372 ;  and  State  v.  Schilby 
47  Iowa,  611,  it  was  held,  in  effect,  that  title  by  pre- 
scription could  not  be  acquired  to  land  used  as  a  public 
highway  under  a  mistake  of  fact  on  the  part  of  the 
public  and  the  land-owner  as  to  the  true  location  of  the 
highway ;  but  in  this  case  the  mistake  contemplated  by 
the  charge  was  one  of  law,  in  regard  to  the  legal  effect 
of  the  action  taken  by  the  county  court.  It  was  said, 
in  Stg^fe  v.  Welpton^  supra^  in  effect,  that  ten  years' 
use  of  a  way  by  the  public,  under  a  claim  of  right, 
would,  under  our  statute  of  limitation,  bar  the  right  of 
the  land-owner  to  it.  It  was  further  said  that  the 
public  has  the  same  protection  as  one  holding  the  pos- 
session of  lands  adversely,  under  claim  of  right.  The 
claim  of  right  sufficient  to  sustain  the  bar  of  the  statute 
may  be  a  mere  color  of  title,  based  upon  void  proceed- 
ings. Chicago^  R.  L  &  P.  Ry,  Co.  v,  Allfree^  64  Iowa, 
503;  Colvin  v.  McCune,  39  Iowa,  504  The  belief  of 
defendant  as  to  the  right  of  the  public  to  use  the  road 
in  question  would  not  affect  its  right  to  acquire  title  by 
prescription.  We  conclude  that  the  thirteenth  para- 
graph of  the  charge  is  erroneous. 

V.  Other  questions  are  discussed  by  counsel,  but, 
since  the  defendant  was  acquitted  in  the  court  below,  it 
is  not  necessary  to  determine  them.  The  judgment  of 
the  district  court  is  Reversed 
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Grand  Jury:  mods  of  drawing :  substantial  departubb  frox 
LAW :  INDICTMENT  QUASHED.  The  proviBions  of  the  law  in  relation 
to  the  mode  of  obtaining  grand  jurors  is  directory.  (See  State  v, 
OiUick,  7  Iowa,  287;  State  v.  Carney,  30  lowai  82.)  The  law  as  now 
existing  (See  McClain's  Ann.  Code,  sec.  819)  requires  that  after  the 
ballots  bearing  the  names  from  which  the  grand  jurors  are  to  be 
drawn  have  been  placed  in  a  box  and  mixed,  the  clerk  shall  draw 
the  number  of  jurors  required,  but  that  not  more  than  one  shall  be 
drawn  from  each  township,  unless  more  jurors  are  required  than 
there  are  townships  in  the  county.  In  this  case,  where  there  were 
fifteen  townships  in  the  county  and  only  twelve  grand  jurors  were 
required,  the  ballots  bearing  the  names  of  persons  liable  to  be 
drawn  from  each  township  were  sealed  in  separate  envelopes, 
which  were  then  placed  in  the  box,  and  the  clerk  drew  therefrom 
twelve  of  them.  The  ballots  from  each  of  the  envelopes  so  drawn 
were  then  placed  in  the  box,  and  the  clerk  drew  one  therefrom, 
thus  obtaining  twelve  grand  jurors.  Held  that  the  method  was  a 
cubstantial  deviation  from  the  method  prescribed  by  statute,  and 
that  an  indictment  found  by  a  grand  jury  composed  of  seven  of 
the  jurors  so  drawn  was  properly  quashed.  (See  opinion  for 
citation  of  related  cases.) 

Appeal    from     Muscatine     District     Court— ^KoTSf. 

Andrew  Howat,  Judge. 

Filed,  February  6, 1890. 

From  a  judgment  of  the  district  court  sustaining  a 
motion  to  quash  an  indictment  for  a  saloon  nuisance, 
the  plaintiff  appeals. 

A.  J.  Lauder  and  John  Y,  Stone,  Attorney  General, 
for  appellant. 

No  appearance  for  appellee. 

Granger,  J. — I.  At  the  drawing  of  the  grand 
jury  that  found  and  returned  the  indictment  in  this 
/Case,  there  were  placed  in  the  box  provided  for  that 
purpose  ninety-six,  instead  of  seventy-five,  names,  as 
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provided  by  the  letter  pf  the  statute,  and  that  fact  is 
made  a  ground  of  the  motion  to  quash;  and,  as  the 
judgment  of  the  district  court  must  be  affirmed  on 
another  ground  of  the  motion,  and,  as  the  court  might 
not  be  agreed  on  this  question,  we  deem  it  inadvisable 
to  consider  it  at  the  present  time,  and  dismiss  the  point, 
v^ith  the  suggestion  that  a  substantial  compliance  with 
the  provisions  of  the  law  is  required  in  such  matters, 
and  the  uncertainty  as  to  what  may  be  regarded  as  a 
substantial  deviation  makes  it  safest  and  best,  in  prac- 
tice, to  adhere  as  far  as  may  be  to  the  literal  provision 
of  the  statute. 

II.  The  county  of  Muscatine  has  fifteen  townships, 
and  under  the  present  law  a  grand  jury  for  that  county 
consists  of  seven  members.  The  Code,  after  providing 
for  seventy-five  names  as  a  number  from  which  the 
grand  jurors  are  to  be  drawn,  provides  (section  240) 
that,  "at  least  twenty  days  prior  to  the  first  day  of  any 
term  at  which  a  jury  is  to  be  selected,  the  auditor  or  his 
deputy  must  write  out  the  names  on  the  lists  aforesaid, 
*  *  *  on  separate  ballots,  and  the  clerk  of  the  dis- 
trict court,  or  his  deputy,  and  sheriif  [or  his  deputy], 
having  compared  said  ballots  with  the  lists,  and  corrected 
the  same,  if  necessary,  shall  place  the  ballots  in  a  box 
provided  for  that  purpose."  The  next  section  provides 
that  the  ballots  shall  be  thoroughly  mixed,  and  that 
the  clerk  shall  draw  the  requisite  number  of  jurors, 
which  must  be  twelve  in  the  county  of  Muscatine,  from 
which  number,  at  each  term,  seven  are  to  be  selected  to 
constitute  a  panel.  It  is  also  provided  that,  in  drawing 
the  twelve  jurors  to  be  summoned,  not  more  than  one 
shall  be  drawn  from  the  same  township  where  the  num- 
ber of  townships  in  the  county  is  equal  to  or  greater 
than  the  number  of  jurors  to  be  drawn,  and  where  more 
than  one  are  drawn  from  the  same  township  the  officers 
drawing  must  reject  the  superfluous  names.  The  names 
from  which  the  jurors  are  to  be  drawn  are  furnished  to 
the  county  auditor  by  the  judges  of  the  election  in  each 
election  precinct,  after  notice  from  him  of  the  number 
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required  therpfrom.  It  will  thus  be  seen  that  the  law 
provides  that  the  names  from  which  jurors  are  to  be 
drawn  are  to  be  furnished  to  the  auditor  by  the  judges 
of  election.  From  the  lists  of  names  thus  furnished, 
the  auditor  is  to  write  the  name*  on  separate  ballots, 
and  the  clerk  and  sheriff  are  to  compare  the  ballots  with 
the  lists  returned  to  the  auditor,  and  correct  errors. 
The  ballots  are  then  to  be  placed  in  a  box,  thoroughly 
mixed,  and  the  names  of  the  jurors  drawn  therefrom. 
The  officers,  in  drawing  the  grand  jurors  from  which  the 
panel  was  made  that  returned  the  indictment,  adopted 
the  following  plan :  The  ballots  containing  the  names 
returned  from  each  township  were  separated,  and  sealed 
in  separate  envelopes.  These  envelopes,  fifteen  in  num- 
ber, were  placed  in  a  box,  and  the  clerk  drew  therefrom 
twelve  envelopes,  which,  of  course,  contained  the  names 
returned  from  twelve  townships;  and  the  number  of 
townships  thus  drawn  corresponded  with  the  number 
of  jurors  to  be  drawn.  The  ballots  in  each  envelope 
were  then  taken  out,  placed  in  a  box,  and  one  ballot 
drawn  therefrom,  and  the  person  named  thereon  was 
the  juror  from  that  township;  and  in  that  manner,  a 
juror  was  drawn  from  each  of  the  twelve  townships 
represented  by  the  envelopes  first  drawn.  This  depart- 
ure from  the  method  prescribed  by  the  Code  for  draw- 
ing the  grand  jury  is  made  a  ground  in  the  motion  for 
quashing  the  indictment. 

It  has  been  held  in  this  state  that  the  provisions  of 
the  law  in  relation  to  the  mode  of  obtaining  jurors  are 
directory.  State  v.  Carney^  20  Iowa,  82;  State  v. 
Gillick^  7  Iowa,  287.  It  is  provided  by  statute  that, 
if  the  appeal  is  taken  by  the  defendant  from  a  jiidg- 
•nient  against  him,  the  supreme  court  must  examine  the 
record,  and,  without  regard  to  technical  errors  or  defects 
which  do  not  affect  the  substantial  rights  of  the  i5arties, 
render  such  judgment  on  the  record  as  the  law  demands. 
Code,  sec.  4538.  Of  course,  the  validity  of  the  indictment 
must  be  det-ermined  as  if  the  question  was  presented 
on  the  defendant's  appeal.  In  view  of  such  statute, 
and  guided  by  the  rule  that  the   statute  providing 
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a  method  of  obtaining  a  jury  is  directory,  this  court 
has  held  that  an  indictment  returned  by  a  grand  jury 
drawn  from  a  box  containing  but  seventy-three,  instead 
of  seventy-five,  names  is  valid.  State  v.  Carney^  supra. 
It  has  also  sustained  an  indictment  where  the  clerk,  in 
prepp.ring  for  the  drawing  of  the  grand  jury,  placed  the 
ballots,  unfolded,  in  an  open  hat,  instead  of  in  a  box, 
as  provided  by  law,  and  drew  the  ballots  therefrom. 
State  V.  Oillick^  supra.  In  State  v.  Knight^  19  Iowa, 
94,  the  judges  of  election  returned  eighty -five,  instead 
of  seventy-five,  names,  and  the  excess  was  stricken  oflf, 
and  the  grand  jury  drawn  from  the  remaining  seventy- 
five.  The  indictment  was  sustained.  In  State  v.  Brandt, 
41  Iowa,  693,  there  was  a  failure  to  return  names  as 
grand  jurors  from  one  township,  and  the  board  of  tounty 
canvassers  neglected  to  supply  the  names,  as  it  was 
their  duty  to  do,  and  two  members  of  the  board  of 
supervisors,  then  in  session  for  a  spexjific  purpose, 
supplied  the  names  from  such  township;  and  from 
seventy-five  names  thus  furnished  the  jury  was  drawn. 
Neither  of  the  names  furnished  by  the  members  of  the 
board  of  supervisors  was  drawn  on  the  jury.  To  the 
query,  should- the  grand  jury,  as  a  body,  because  of 
such  irregularity,  be  held  illegal,  this  court  gave  a 
negative  answer. 

These  cases  are  cited  as  precedents  under  which  the 
court  should  sustain  the  indictment  in  this  case;  and 
the  argument  is,  as  to  those  cases,  that  the  statute  is 
directory,  an.d  the  deviation  is  not  such  as  to  aflfect  the 
substantial  rights  of  the  parties.  To  what  extent  offi- 
cers of  the  law  may  depart  from  the  course  prescribed 
without  affecting  the  substantial  rights  of  parties  is  a 
question  very  difficult  of  judicial  determination,  and 
one  as  to  which,  as  we  are  informed,  no  law-writer  has 
attempted  a  solution.  It  is  true  that  in  many  cases  such 
fact  is  apparent,  or  may  be  affirmatively  established  by 
proofs.  In  many  cases,  however,  the  courts  are  left  to 
assume  the  fact  merely  because  of  chances  or  opportu- 
nities from  which  it  might  arise.  As  indicating  when 
the  court  will  assume  prejudice,  we  may  look  at  the 
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case  of  Dittell  v.  StatCy  4  Gr.  Greene,  125.  In  the  prep- 
aration for  drawing  the  grand  jury,  the  law  then 
required  that  the  ballots  and  the  lists  of  names  returned 
should  be  compared  and  corrected  by  the  county  judge 
and  sheriflf.  In  comparing  and  correcting,  in  that  case, 
the  deputy  sheriflf  acted  instead  of  the  sheriff.  It  was 
held  that  the  deputy  had  no  right,  under  the  statute, 
to  act  in  such  a  case  for  the  sheriff,  and  that  the 
^departure  was  fatal  to  the  indictment.  In  the  case  of 
State  V.  Brandt^  suprcu,  upon  the  same  state  of  facts, 
the  indictment  was  held  b<ad,  though  by  a  divided 
court;  and  it  is  said  in  the  opinion  that  the  defendant 
'*is  prejudiced  in  his  substantial  rights."  In  State  v. 
Bowman^  73  Iowa,  110,  the  indictment  was  quashed 
because  of  an  irregularity  in  impaneling  the  grand  jury 
under  the  present  law.  The  judge  at  the  prior  term 
advised  the  jurors  that  they  need  not  attend  at  the  next 
term.  At  the  term,  however,  a  grand  jury  was  impan- 
eled, but  without  notice  to  the  regular  jurors,  and  it 
appeared  that  at  least  two  of  the  regular  jurors  were 
absent  because  of  the  direction  of  the  judge.  The 
.  indictment  was  held  bad  because  found  by  a  grand  jury 
illegally  constituted.  This  must  have  been  a  holding 
that  the  substantial  rights  of  the  defendant  were 
affected,  because  the  statute,  as  to  such  rights,  aj)plie8 
to  the  entire  proceeding  in  a  criminal  case. 

Looking  to  the  case  at  bar,  it  is  proper  to  inquire 
how  great  a  change  was  effected  by  the  mode  adopted 
by  the  clerk.  If  the  course  prescribed  in  the  law  is  pur- 
sued, in  the  box  from  which  the  drawing  is  had  there 
will  be  names  from  each  township  in  the  county,  aggre- 
gating seventy-five.  The  twelve  jurors,  when  drawn, 
will  represent  one  from  each  of  twelve  townships.  The 
personnel  of  the  twelve  jurors,  in  this  case,  is  made  to 
depend  on  the  chances  of  a  mixture  of  the  seventy-five 
names  returned  from  all  the  townships,  except  as  the 
number  is  diminished  by  the  drawings  made.  A  ballot 
with  the  name  of  A.  has  at  least  twelve  chances  of  being 
drawn  with  every  other  name.     The  method  adopted  by- 
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the  clerk  introduced  one  drawing  not  provided  for  by 
law, — that  of  first  selecting  the  townships  to  be  repre- 
sented on  the  grand  jury.  That  feature  of  the  drawing 
would  certainly  have  been  just  as  legal  if  he  had  used 
fifteen  ballots  with  the  names  of  the  townships  thereon, 
as  to  put  the  names  in  an  envelope,  sealed,  and  the  name 
of  the  township  on  the  envelope;  so  that  that  drawing 
was  an  entirely  new  device,  and  entirely  without 
authority  of  law.  The  effect  of  this  illegal  proceeding 
was  to  eliminate  from  the  drawing  anticipated  by  the 
statute  the  names  returned  from  three  of  the  townships 
of  the  county.  After  this,  by  separate  drawings,  a 
name  is  selected  from  each  township  of  the  twelve 
selected.  It  cannot,  of  course,  be  said  positively  that 
the  same  twelve  would  not  have  been  selected  by  pursu- 
ing the  legal  method,  but  the  probabilities  are  largely 
against  it.  But  we  need  not  inquire  as  to  that.  No 
more  could  we  say  the  same  twelve  would  not  have  been 
selected  if  the  cleirk  had  omitted  any  drawing,  and 
recorded  a  name  from  each  of  twelve  of  the  list  returned 
from  the  townships.  If  we  are  to  sustain  this  indict- 
ment, it  is  difficult  to  see  why  we  should  not  sustain 
them  in  cases  of  a  wider  departure  from  the  provisions 
of  the  law,  even  to  the  extent  of  the  methods  suggested, 
of  taking  the  names  directly  from  the  lists.  If,  to  the 
validity  of  an  indictment,  a  drawing  by  ballot  of  the 
grand  jurors  is  absolutely  necessary,  the  drawing 
should  certainly  be  in  substantial  conformity  to  the 
provisions  of  the  law.  The  one  is  not  a  necessity  with- 
out the  other.  The  proceedings  in  this  case  seem  to  us 
to  be  a  substantial  departure  from  its  provisions.  If 
we  should  refer  to  the  liability  of  abuse  in  such  a 
proceeding,  and  the  danger  of  thwarting  the  pur- 
poses of  the  law,  in  having  the  result  one  of  chance 
in  the  selection  of  a  grand  jury,  it  would  be  easy  to 
show  how  a  designing  officer  might  secure  his  preference 
as  between  the  townships.  In  the  county  of  Muscatine 
one  township  (Muscatine)  had  thirty-four  names  on  the 
list.    Other  townships  had  no  more  than  two.     With 
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the  ordinary  envelope  for  drawing,  how  easily  an  officer 
could  select  or  reject  the  envelope  with  thirty-four  bal- 
lots, and  thus  secure  a  preference  he  might  have.  The 
statutory  course  does  not  admit  of  such  an  advantage. 

In  this  connection,  it  should  be  said  that  both  the 
judge,  in  an  opinion,  and  counsel  for  appellant,  in  argu- 
ment, state  in  substance  that  no  claim  is  made  that  any 
of  the  officers  acted  with  any  design  to  do  otherwise 
than  select  a  fair  and  impartial  jury  from  the  names  on 
the  list,  and  that  there  is  not  the  slightest  evidence 
tending  to  show  they  had  any  motive  but  to  discharge 
the  duties  devolved  on  them  by  the  law.  It  appears  to 
have  been  an  attempt  to  reach  the  same  result  by  what 
was  thought  to  be  a  better  method.  In  this,  we  think, 
there  was  such  a  departure  as  to  invalidate  the  indict- 
ment. 

The  record  presents  some  other  objections  to  the 
indictment,  which  we  think  not  fatal,  and  unnecessary 
to  discuss.    The  judgment  of  the  district  court  is 

Affirmed. 


Erickson  v.  Smith  et  al. 

Vendor's  Lien:  lost  by  MiNOLma  with  other  debts.  Plaintiff 
and  defendant  exchanfi^ed  lands  in  such  a  waj  that  defendant  was 
to  pay  plaintiff  five  hundred  dollars  in  thirty  days  as  the  difference 
between  the  values  of  the  propeities,  but  the  agreement  included 
other  transactions,  to  be  done  in  the  meantime,  involving  expend- 
itures of  money,  all  of  which,  together  with  the  item  of  five  hun- 
dred dollars  first  named,  were  settled  together,  and  a  balance  of 
one  thousand  dollars  was  thus  found  to  be  due  plaintiff  from 
defendant,  for  which  defendant  then  executed  his  notes.  Held 
that,  by  allowing  the  five-hundred-dollar  demand  to  be  thus 
blended  with  other  demands,  he  waived  his  right  to  a  vendor's  lien 
therefor. 

Appeal  from  Cerro  Oordo  District  Court. — Hon.  G.W. 

RuDDiOK,  Judge. 

Filed,  February  6,  1890. 
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The  plaintiff  filed  his  ptJtition,  November  10,  1887, 
asking  judgment  against  the  defendant  Smith,  on  two 
notes  falling  due,  respectively,  December  20,  1887,  and 
February  20,  1888,  which  he  alleges  were  given  for  the 
balance  of  the  purchase  price  of  certain  lands  described, 
and  praying  for  a  vendor's  lien  thereon;  and  also  alleg- 
ing "that  nothing  but  time  is  wanting  for  both  of  said 
notes  to  become  due  and  payable."  No  original  notice 
was  ever  served  or  issued  in  the  case;  but  on  December 
6,  1887,  the  defendant  Smith  appeared  and  filed  his 
answer,  admitting  the  execution  of  the  notes  but  deny- 
ing any  indebtedness;  denying  that  the  notes,  or  either 
of  them,  were  given  for  a  part  of  the  purchase  money 
for  said  land.  Further  answering,  he  says  that  the 
notes  are  not  due,  and  that  no  cause  of  action  had 
accrued  thereon  at  the  time  the  plaintiff  commenced 
this  action.  He  also  sets  up  certain  matters  by  way  of 
counter-claims,  and  prays  that  thQ  plaintiff's  bill  be 
dismissed,  and  he  have  judgment  on  his  counter- 
claim. On  May  16,  1888,  the  plaintiff  filed  an  amend- 
ment to  his  petition,  alleging  that,  since  the  filing  of  his 
petition,  the  defendant  Smith  had  sold  and  conveyed 
the  land  to  one  W.  C.  Tyrrell,  who  purchased  the  same 
with  notice  of  the  plaintiff's  claim,  and  asking  that 
Tyrrell  be  made  a  defendant,  and  that  his  rights  in  the 
land  be  decreed  junior  to  the  plaintiff's;  also,  alleging 
that,  since  filing  the  petition,  his  notes  had  become  due 
and  payable,  and  are  still  his  property;  and  asking 
judgment  thereon.  On  the  same  day  plaintiff  replied 
to  defendant  Smith's  answer,  denying  each  and  every 
allegation  thereof.  Thereafter,  defendant  Tyrrell 
answered,  admitting  that  he  had  purchased  the  land, 
December  10,  1887,  and  denying  each  and  every  other 
allegation  in  the  plaintiff's  petition  and  amendment; 
and  denying  that  the  plaintiff  is  entitled  to  maintain  this 
action,  because  no  cause  of  action  had  accrued  to  him 
at  the  time  of  the  commencement  thereof,  and  asking 
that  plaintiff's  bill  be  dismissed.  Upon  the  issues  thus 
joined,  the  cause  was  submitted  to  the  court,  and  decree 
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entered  in  favor  of  the  plaintiff  against  the  defendant 
Smith  for  $843.78  and  costsr,  and  establishing  a  vendor's 
lien  as  prayed,  and  declaring  the  same  superior  and 
paramount  to  all  rights  and  interests  of  the  defendants 
in  said  4and;  from  which  judgment  and  decree  the 
defendants  appeal. 

The  evidence  discloses  the  following  facts  with 
relation  to  the  giving  of  the  notes  sued  upon  :  August 
22,  1887,  plaintiff  and  defendant  Smith  agreed  upon  an 
exchange  of  property,  whereby  the  plaintiff  was  to 
exchange  his  farm  for  the  defendant  Smith's  dwelling 
house  and  elevator  property,  at  Meservey,  Iowa.  The 
farm  was  valued  at  four  thousand  dollars,  and  incum- 
bered for  fifteen  hundred  dollars,  which  incumbrance 
Smith  assumed.  The  dwelling  house  and  elevator 
property,  were  valued  at  two  thousand  dollars,  and 
incumbered  for  five  hundred  dollars,  which  Smith  was 
to  pay  off  in  thirty  days,  and  the  difference  of  five  hun- 
dred dollars  was  to  be  paid  by  Smith,  in  cash,  within 
thirty  days.  It  was  also  agreed  that  the  business 
should  be  conducted  by  Smith,  in  his  name,  for  a 
period  of  three  weeks,  and  the  losses  and  gains  borne  by 
C.  A.  Erickson,  provided  the  sale  was  not  annulled 
within  thirty  days.  Up  to  this  time.  Smith  had  trans- 
acted business  with  L.  B.  Clark  &  Co.,  bankers,  and 
with  Rosenbaum  Bros.,  to  whom  shipments  were  made, 
and  with  each  of  whom  he  had  an  open  account.  He 
was  indebted  to  Clark  &  Co.  seven  hundred  dollars,  and 
to  Rosenbaum  Bros,  six  hundred  and  thirty  dollars,  on 
these  accounts.  The  incumbrance  of  five  hundred 
dollars  on  Smith's  property,  which  he  was  to  remove, 
was  a  mortgage  to  Rosenbaum  Bros,  as  a  continuing 
security  for  overdrafts,  and  secured  five  hundred  dollars 
of  this  six  hundred  and  thirty  dollars'  indebtedness. 
The  business  was  conducted  in  the  name  of  Smith  to 
September  20,  1887,  when  the  parties  had  a  settlement 
covering  numerous  items.  Smith  did  not  pay  the  five 
hundred  dollars  in  cash  as  a  separate  transaction,  nor 
did  he  remove  the  five -hundred -dollar  incumbrance  to 
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Rosenbaum  Bros.  That  incumbrance  was  satisfied  by 
Erickson^  s  executing  his  note  and  mortgage  on  the 
same  property  in  satisfaction  thereof.  Erickson  also 
assumed  the  indebtedness  of  Smith  to  Clark  &  Co.  All 
of  these  items  were  included  in  the  settlement;  the 
results  of  which  showed  an  indebtedness  of  $999.63 
from  Smith  to  Erickson,  and,  upon  the  completion  of 
this  settlement,  the  notes  in  suit  were  given.  Appel- 
lants' contention  is  that  the  notes  in  suit  were  not  given 
for  the  purchase  price  of  the  land,  and,  therefore, 
plaintiff  is  not  entitled  to  a  vendor's  lien;  that  the 
plaintiff's  action  was  brought  before  the  maturity  of 
the  notes,  and  cannot  be  maintained;  and  that  the 
judgment  is  for  too  large  an  amount. 

Nagle  &  Blrdsall^  for  appellants. 

A.  R.  Ladd  and  John  Jamison^  for  appellee. 

Given,  J. — I.  The  right  of  vendors  of  real  estate 
to  a  lien  thereon  for  unpaid  purchase  money,  though 
questioned  by  high  authority,  and  rejected  by  many  of 
the  states,  has  been  recognized  in  this  state  since  Pier  son 
V.  David,  1  Iowa,  23.  ''It  is  a  simple  equity,  raised 
and  administered  by  courts  of  chancery.  It  is  not 
measured  by  any  fixed  rules,  nor  does  it  depend  upon 
any  particular  fact  or  facts.  Each  case  rests  upon  its ' 
own  peculiar  circumstances,  and  the  vendor's  lien  is 
given  or  denied  according  to  its  rightfulness  and  equity, 
in  the  judgment  of  the  court,  upon  the  facts  developed 
in  the  particular  case."  Porter  v.  City  of  Dubuque, 
20  Iowa,  440. 

The  right  to  this  lien  being  limited  to  unpaid  pur- 
chase money,  it  will  not  be  sustained  when  the  purchase 
price  has  been  so  blended  with  other  considerations,  by 
the  contract  or  otherwise,  that  its  precise  amount  can- 
not be  ascertained.  "  If  land  and  personal  property  be 
sold  together,  under  an  entire  contract,  for  a  gross 
price,  and  in  the  sale  there  is  no  agreement  of  the  par- 
ties determining  what  part  of  the  price  is  for  the  land 
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and  what  part  for  the  personal  property,  the  presump- 
tion is  that  the  vendor  did  not  look  to  the  land  for 
payment,  but  relied  exclusively  on  the  personal  respon- 
sibility of  the  vendee."  2  Jones,  Liens,  sec.  1072,  and 
cases  cited.  Under  the  agreement  Erickson  sold  noth- 
ing but  real  estate  to  Smith,  and  that  for  a  definite  and 
fixed  price.  At  the  time  of  the  settlement,  when  the 
notes  in  suit  were  given,  taking  the  whole  transaction 
between  the  parties  into  account,  except  a  few  items 
that  were  omitted  from  the  settlem^ent.  Smith  owed 
Erickson  $999.53,  which  Smith  says  they  agreed  to  call 
one  thousand  dollars.  The  statement  of  that  settlement, 
produced  by  Erickson,  shows  that  it  included  the  five 
hundred  dollars  to  be  paid  in  cash  in  thirty  days,  and 
the  five  hundred  dollars  which  he  had  assumed  to 
Rosenbaum  Bros.,  the  one  hundred  and  thirty-one 
dollars'  balance  due  Rosenbaum  Bros.,  and  the  bank 
account  to  Clark  of  seven  hundred  dollars. 

While  it  is  true  that  the  transactions,  other  than 
that  relating  to  the  real  estate  included  in  that  settle- 
ment, substantially  balanced  the  account  between  them, 
leaving  the  one-thousand-dollar  indebtedness  as  pur- 
chase price  of  the  real  estate,  it  is  equally  true  that  in 
making  that  settlement  the  x)arties  did  not  so  treat  the 
items,  but  embraced  all  of  them  in  the  settlement  by 
which  the  balance  due  Erickson  was  reached,  and  in 
consideration  of  which  balance  the  notes  in  suit  were 
given.  Under  these  circumstances,  it  is  not  possible  to 
separate  the  purchase  price  of  the  land  remaining  unpaid 
from  the  other  items  that  enter  into  the  settlement, 
and  say  that  the  notes  were  given  solely  in  considera- 
tion of  the  balance  due  on  the  land.  By  allowing  the 
items  to  be  thus  blended,  the  plainti£P  Erickson  is  pre- 
sumed to  have  waived  his  right  to  a  lien,  and  to  rely 
exclusively  on  the  personal  responsibility  of  the  vendee. 

II.  Appellee  rests  his  right  to  bring  this  action 
before  the  maturity  of  the  notes  upon  his  claim  for  a 
vendor's  lien,  and  contends  that,  being  entitled  to  a 
vendor's  lien,  he  could  thus  bring  the  action  so  as  to 
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charge  third  persons  with  notice  of  his  claim,  as  pro- 
vided in  section  2628,  Code.  Appellee  not  being 
entitled  to  a  vendor's  lien,  it  follows  that  the  action  was 
prematurely  brought.  We  do  not  now  decide  whether 
a  vendor,  entitled  to  a  lien,  might  bring  his  action, 
before  maturity  of  the  debt,  to  charge  third  persons 
with  notice  of  his  lien,  or  not.  These  views  render  it 
unnecessary  that  we  consider  the  question  made  as  to 
the  amount  of  the  judgment.  The  judgment  of  the  dis- 
trict court  is  reversed,  and  the  case  will  be  dismissed, 
without  prejudice  to  the  claim  of  either  party,  and  at 
the  costs  of  the  appellee.  Revebsed, 
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1.  Agency;  Evn>ENCB.    Where  a  witness  was  examined  aa  to  his  i  J^  ^ 

actual  authority  as  defendant's  agent,  and  he  stated  that  he  was  ' 

such  agent,  and  had  his  authority  in  writing  in  his  pocket,  the 

writing   was   the   best  evidence,   and    his   oral   testimony  was 
properly  excluded. 

2.  Evidence;  opinions:  witness  not  shown  to  bb  qualified. 
The  opinions  of  a  witness  are  properly  excluded  where  the  witness 
is  not  shown  to  be  qualified  to  give  an  opinion  on  the  point  in 
question. 

3.  Fire  Insiirande;  increase  of  risk  by  hortqage.  The  mort- 
gaging of  insured  property,  even  to  secure  a  debt  not  due,  is  an 
increase  of  the  risk,  and  there  was  no  error  in  refusing  to  submit 
to  the  jury  in  this  case  the  question  whether  it  was  or  not. 
(i2t»8e/2  V.  Insurance  Co,,  71  Iowa,  69,  distinguished,) 

Appeal  from  Hamilton  District  Court — Hon.  John  L. 

Stevens,  Judge. 

Filed,  February  6,  1890.  • 

Action  upon  a  policy  of  insurance,  insuring  certain 
chattel  property  against  loss  by  fire  or  lightning.  The 
policy  sued  upon  contains  this  provision  :  "If  the  prop- 
erty, either  real  or  personal,  or  any  part  thereof,  shall 
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become  incumbered  by  mortgage,  judgment  or  other- 
wise, the  entire  policy,  and  every  part  thereof,  shall  be 
null  and  void,  unless  the  written  consent  of  the  com- 
pany, at  the  Chicago  office,  is  obtained."  The  defend- 
ant answered  that  subsequent  to  the  execution  and 
delivery  of  said- policy,  and  prior  to  the  time  of  said  fire 
and  loss,  the  said  insured  property,  and  every  part 
thereof,  was  by  the  assured  incumbered  by  mortgage, 
and  that  said  insurance  continued,  and  remained  in  full 
force,  until  after  the  time  of  the  fire  and  loss,  and  that 
the  written  consent  of  said  company,  at  the  Chicago 
office,  to  said  incumbrance,  was  never  obtained;  where- 
fore said  policy  became  and  is  void.  The  plaintiff,  in 
reply,  admits  the  execution  of  said  mortgage,  and  says 
it  was  not  in  fact  a  mortgage,  becatise  given  to  secure 
the  plaintiff,  as  surety  for  the  assured,  for  one  hundred 
and  twenty -five  dollars,  borrowed  money;  that  at  the 
time  of  the  destruction  of  said  property  the  plaintiff 
had  not  become  liable  for  said  debt;  that  the  same  was 
not  due,  and  the  instrument  not  operative  as  a  mort- 
gage; that  said  mortgage  was  placed  on  the  property 
with  the  consent  of  the  duly-authorized  agent  of  the 
company,  and  with  his  full  knowledge.  The  case  was 
tried  to  the  jury;  and  at  the  close  of  the  testimony  for 
plaintiff,  the  defendant  moved  to  withdraw  the  case 
from  the  jury,  and  for  judgment,  which  motion  was 
sustained,  and  judgment  entered  against  plaintiff  for 
costs,  from  which  judgment  he  appeals,  assigning  as 
errors  that  the  court  erred  in  excluding  evidence  offered 
by  the  plaintiff,  tending  to  show  that  the  said  mortgage 
is  not  regarded  by  insurance  men  as  increasing  the 
hazard,  and  that  an  increase  of  premium  would  not  be 
demanded  on  account  of  such  mortgage;  that  the  court 
erred  in  sustaining  said  motion  of  defendant,  and  enter- 
ing judgment  against  plaintiff,  and  in  sustaining  objec- 
tions to  questions  asked  of  the  witness  H.  S.  Lee,  by 
the  plaintiff,  as  to  the  authority  of  said  witness  as  agent 
of  the  defendant. 

Martin  &  Warnhachy  for  appellant. 
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Kamrar  &  Boeye  and  E,  H.  Oary^  for  appellee. 

Given,  J. — L     On  the  trial,  H.  S.  Lee  was  called 
as  a  witness  by  the  plaintiff,  and,  having  testified  that 
1.  AoBscT :  evi-   ^L®  ^as  agent  for  the  defendant  company, 
dence.  and  had  conntersigned  this  policy,  stated 

that  his  authority  was  from  the  company,  in  writing, 
and.  then  in  his  possession,  in  his  pocket.  Plaintiff 
then  asked  the  witness:  "Have  you  authority  to 
cancel  policies  issued  by  this  company  at  Webster 
City?"  To  which  defendant  objected  as  incompetent, 
and  which  was  sustained,  and  whereupon  plaintiff 
further  inquired :  "Have  you,  in  the  course  of  your 
agency  here,  canceled  policies  of  this  company?"  which 
was  also  objected  to  for  the  same  reason,  and  objection 
sustained.  There  was  no  error  in  sustaining  these 
objections.  The  writing  was  the  best  evidence  of  the 
witness'  authority  from  the  company.  It  may  be  true, 
as  contended,  that,  as  between  a  party  and  third  per- 
sons, the  limit  of  the  agent' s  authority  to  bind  the  party 
is  the  apparent  authority  with  which  the  agent  is 
invested;  yet  these  inquiries  were  as  to  actual  authority, 
and  not  apparent  authority.  The  writing  was  the  best 
evidence,  and  should  have  been  produced. 

Plaintiff    inquired    of   the    witness,    H.    S.    Lee: 
"Knowing  just  what  facts  you  did  about  this  mortgage, 

you  would  not  consider  it  as  increasing  the 
opinions:*      hazard?"  to  which  defendant  objected   as 
shown  U)  be    incompetent,  and  not  the  subject  of  expert 
testimony,  which  was  sustained.     Plaintiff 
then  offered  to  prove  by  the  witness  that  the  facts  in 
reference  to  this  mortgage  are  not  regarded  by  insur- 
ance  men  as  an  increase  of  hazard,   which  was  also 
objected  to,  for  the  same  reasons,  and  objection  sus- 
tained.   In  Russell  t).  Insurance  Co.^  78  Iowa,  216,  we 
held  that,  on  a  question  as  to  whether  a  certain  use  of  a 
barn  increased  the  risk,  the  opinion  of  the  witnesses 
was   proper   to  be  taken.     It   is,   however,   sufficient 
answer  to  these  objections  that  it  was  not  made  to 
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appear  that  the  witnesses  had  any  knowledge  or  expe- 
rience with  regard  to  hazards,  or  as  to  what  was  consid- 
ered by  insurance  men  as  increasing  hazards.  The 
objections  were  properly  sustained. 

II.  Appellant's  further  contention  is  that  it  was  a 
question  of  fact  as  to  whether  the  giving  of  the  chattel 
8  FiREinsur-      Hiortgage  increased  the  risk,  or  decreased 

S?^e*Sfri8k  *^^  defendant's  security,  and  that  .this 
by  mortgage,  questlou  should  have  been  left  to  the  jury. 
The  case  is  clearly  distinguishable  from  that  Russell  v. 
Insurance  Co.^  71  Iowa,  69.  In  that  case  incumbrances 
existed  at  the  time  the  policy  was  issued.  The  incum- 
brances were  changed  during  the  life  of  the  policy  by 
payments  and  renewals,  and  a  part  of  the  land  had 
been  sold.  Hence  it  was  a  question  of  fact  as  to  whether 
the  hazard  had  been  increased  or  security  decreased. 
But  there  is  no  question  in  this  case.  The  giving  of  the 
chattel  mortgage  is,  beyond  question,  an  increase  of  the 
risk,  and  a  decrease  of  the  defendant's  security,  because 
thereby  the  assured  lessened  his.  interest  in  the  insured 
property.  It  makes  no  difference  that  a  right  of  action 
had  not  accrued  upon  the  mortgage.  It  was  a  depletion 
of  the  assured 's  interest  in  the  property,  to  the  extent 
thereof,  from  its  execution  and  delivery. 

III.  Appellant  contends  that  it  should  have  been 
left  to  the  jury  to  say  whether  the  defendant's  agent 
Lee  did  not  have  such  knowledge  of  the  giving  of  the 
mortgage  as  constituted  a  waiver  on  the  part  of  the 
defendant.  As  requested,  we  have  read  the  whole  of 
the  testimony  of  this  witness;  and  we  fail  to  gather 
therefrom  that  the  witness  desires  to  be  understood  as 
sqjing  that  he  had  any  knowledge  of  the  giving  of  the 
mortgage  at  the  time  it  was  given,  or  to  have  given  any 
consent  thereto.  But,  if  he  had,  there  is  an  entire 
absence  of  testimony  tending  to  show  that  the  defend- 
a«it  would  be  bound  by  such  knowledge  or  consent,  as 
the  extent  of  Lee's  authority  is  not  made  to  appear. 
We  find  no  error  in  the  action  of  the  district  courts  and 
the  judgment  is,  therefore,  Affirmed 
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1.    Appeal:  noticb:  qelayino  timb  fob  hearxno:  practicb.    An  ITl^j 

appeal  will  not  be  dismissed  because  the  notice  of  appeal  stated  ^^  ^^ 

79    383" 

that  the  cause  would  be  heard  at  the  second  term  of  this  court  i^  aa?; 

after  service  of  the  ncAice,  when  the  first  term  after  service  began. 

more  than  thirty  days  after  such  service.  -  In  such  case,  the  appeal 

was  for  hearing  by  operation  of  law  ^t  the  first  term  (Code,  sees. 

8180-B182))  and  the  statement  in  the  notice  that  it  would  be  heard 

at  the  second  term  was  mere  surplusage.  If  appellant  did  not  have 

his  case  ready  at  the  first  term,  the  appellee  had  the  right  to  file 

the  transcript  at  that  term  and  have  the  judgment  afiirmed  or  the 

appeal  dismissed,  under  the  statute  and  the  rules  of  court. 

S.  Judgment  on  Default :  not  warranted  by  petition  :  reubdt 
OF  defendant.  Where  plaintiff,  upon  the  default  of  defendant, 
was  awarded  relief  to  which  he  did  not  show  himself  entitled  by 
the  averments  of  his  petition,  and  which  he  did  not  demand,  held 
that  plaintiff  had  the  right  to  have  the  juclgment  modified  upon 
motion  for  that  purpose,  and  that  he  had  a  right  to  appeal  from  an 
order  overruling  his  motion. 

8.  Mortgages:  sale  of  part  of  the  property:  foreclosure: 
PRIORITIES.  Where  one  tract  of  land  was  mortgaged  to  plaintiff 
to  secure  all  of  five  notes,  and  a  second  tract  was  mortgaged  to 
him  to  secure  the  first  note  only,  and  the  mortgagor  afterwards^ 
sold  the  second  tract  to  defendant,  in  an  action  to  foreclose  both 
mortgages,  held  that  the  first  •  tract  should  be  sold  first,  and  the 
proceeds  applied  first  to  satisfy  the  first  note,  and  that  the  second 
tract  should  be  sold,  if  at  all,  only  to  satisfy  such  portion  of  the 
first  note  as  <wa8  not  satisfied  by  the  sale  of  the  first  tract  ;-*-the 
rule  being  that,  when  a  mortgagor  sells  and  conveys  a  part  of  the 
mortgaged  property,  and  retains  the  ownership  of  a  part,,  the  part 
he  continues  to  own  shall  be  first  sold,  and  the  part  conveyed 
by  him  shall,  in  the  hands  of  his  grantee,  or  thos^  claiming  under 
him,  be  subject  to  sale  only  to  satisfy  smy  balance  remaining  after 
sale  of  the  property  retained  by  the  mortgagor.  (See  Massie  v, 
Wilson,  16  Iowa,  890,  and  Bates  v.  Ruddick,  2  Iowa,  428.) 

Appeal  from  Plymouth  District  Court. — Hon.  Scott 

M.  Ladd,  Judge. 

Filed,  January  19,  1889, 
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Plaintiff  sold  lot  1,   block  5,  in  the  city  of  Le 
Mars,  to  defendant  Joseph  W.  Hough,  for  the  agreed 
price  of  five  thousand  dollars.     Hough  executed  five 
promissory  notes,  of  one  thousand  dollars  each,  for  the 
price,   and  to.  secure  the  same    gave    a  mortgage   on 
the  property;  also  upon  lot  9,  in  block  33,  in  Le  Mars. 
The  mortgage  specified  that  the  last-named  property 
was  pledged  as  security  only  for  the  note  first  falling 
\due.     Hough  subsequently    sold    lot  9,    block  33,   to 
defendant  P.   M.    Tomlinson;  the  mortgage  being  of 
record  at  that  time.     Default  having  been  made  in  the 
payment  of  the  notes,   plaintiff  brought  suit  for  the 
foreclosure  of  the  mortgage,  making  both  Hough  and 
Tomlinson  defendants.     Neither  of  them  answered,  and 
judgment  was  entered  by  ..default  against  Hough  for 
the  amount  of  the  indebtedness,  and  certain  taxes  which 
plaintiff    had    paid  on  the  mortgaged  property,   and 
foreclosing  the  mortgage  against  both  defendants;  the 
judgment  providing  for  the  sale  of  all  of  the  mort- 
gaged property  for  the  payment  of  the  debt.     The  sub-, 
sequent  sale  of  lot  9,  block  33,  to  Tomlinson  was  shown 
by  the  petition.     After  the  rendition  of  the  judgment 
he  appeared,  and  moved  the  district  court  to  modify  the 
decree,  and  make  it  provide  for  the  sale  of  lot  1,  block 
5,  for  the  satisfaction  of  the  whole  indebtedness,   and 
for  the  sale  of  the  other  property  only  in  case  some 
portion  of    the    note  first  falling    due  should  remain 
unsatisfied.     The  court  overruled  the  motion,  but  on  its 
own  motion  modified  the  judgment,  making  it  provide 
for  the  sale  of  lot  9^ Jor  the  satisfaction  of  any  portion 
of  the  judgment  remaining  unsatisfied  aft^r  the  other 
property  was  exhausted.     Prom  the  order  overruling 
the  motion,  and  the  judgment  as  modified,  defendant 
Tomlinson  appeals. 

/.  IT.  Struble^  tov  appellant. 

T.  M.  Zink^  for  appellee. 


JANUARY  TERM,  1890.  385 

Mickley  ▼.  Tomlinson. 

Reed,  C.  J. — I.    The  notice  of  appeal  was  served 
on  the  sixth  day  of  January,  1888,  and  recited  that  the 

cause  would    be    for  hearing:  at  the  June 

*  notice  :'de-     term  followiuff.     The  statute    in    force  at 

forbearing:    that  time  provided  that  terms  of  this  court 

practioe. 

should  be  held  in  March,  June,  October  and 
December  of  each  year.  That  statute  was  subsequently 
repealed,  and  it  was  provided  that  the  terms  should  be 
held  in  January,  May  and  October.  Chapter  34,  Laws  22d 
Gen.  Assem.  Appellee  filed  a  motion  to  dismiss  the  appeal 
on  the  ground  that  more  than  thirty  days  elapsed 
between  the  service  of  the  notice  and  the  next  term  of 
the  court  as  fixed  by  law,  while  the  appeal  was  to  the 
term  following  that.  The  motion  will  be  overruled.  It 
is  true  appellant  could  not  carry  the  case  over  to  the 
June  term  simply  by  declaring  in  the  notice  of  appeal 
that  it  would  be  for  hearing  at  that  term.  When  the 
appeal  was  perfected,  this  court  acquired  jurisdiction  of 
it,  and  the  statute  fixed  the  time  at  which  it  could  be 
heard.  All  causes  which  have  been  appealed  more  than 
thirty  days  before  a  term  of  this  court  are  for  hearing 
at  that  term,  unless  continued  by  consent  or  for  cause 
(Code,  sees.  3180-3182),  and  an  appellant  cannot  change 
the  rule  in  that  respect  by  a  mere  declaration  in  his 
notice  of  appeal.  The  recitation  in  appellants'  notice 
that  the  case  would  be  for  hearing  at  the  June  term  did 
not  affect  either  the  appeal,  or  the  time  at  which  it  could 
be  heard,  but  was  mere  surplusage.  There  was  nothing 
to  prevent  the  appellee  from  filing  the  transcript  at  the 
next  term  after  the  service,  and  moving  for  the  alSirm- 
ance  of  the  judgment,  or  the  dismissal  of  the  appeal, 
under  the  statute  and  rules  of  the  court.  That  course, 
however,  was  not  taken,  but  the  record  was  subsequently 
filed  by  appellant,  and  the  cause  must  now  be  disposed 
of  on  its  merits. 

II.  On  its  face  the  judgment  as  modified  is  errone- 
ous. By  the  terms  of  the  mortgage,  lot  9  was  pledged 
as  security  for  but  one  thousand  dollars  of  the  indebt- 
edness, whereas  by  the  judgment  it  is  directed  to  be  sold 

Vol.  79—25 
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for  the  satisfaction  of  any  balance  which  may  remain 
after  the  other  property  has  been  exhausted.  If  the 
proceeds  derived  from  the  sale  of  the  other  property 
should  satisfy  but  three  thousand  dollars  of  the  indebt- 
edness, and  it  should  sell  for  two  thousand  dollars,  the 
whole  of  that  amount  would,  under  the  judgment,  be 
applied  upon  the  indebtedness.  It  is  clear,  therefore, 
that  the  judgment  ought  to  be  modified  if  the  state  of 
the  case  is  such  that  that  can  be  done. 

It   was    contended,    however,    that,    as   appellant 

showed  no  excuse   for  his  default,    he  could  neither 

8.  jtTDOMBHT      move  for  the  modification  of  the  judgment, 

SSt^war^t-   nor  have  it  reviewed  on  appeal.     That  posi- 

tk^nf  wmedv  tion  would  doubtless  be  correct,  if  appellant 

of  defendant,  ^^j.^  seeking  to  iuterpose  a  defense,  or  to 

secure  the  modification  of  the  decree  upon  some  ground 
not  shown  by  the  record.  But  he  is  not  attempting  to 
do  that.  The  facts  upon  which  he  bases  his  claim  for 
relief  are  all  shown  by  plaintiff's  petition.  The  mort- 
gage was  attached  as  an  exhibit,  and  the  fact  that 
appellant  was  a  subsequent  purchaser  was  shown  by 
proper  averment.  The  error  in  the  judgment  consists 
in  the  fact  that  plaintiff  is  awarded  relief  to  which  he 
did  not  show  himself  entitled  by  the  allegations  of  his 
petition  and  which  he  did  not  demand.  Upon  the  alle- 
gations of  the  petition,  he  was  entitled  to  judgment  for 
the  sale  of  the  property  purchased  by  the  appellant, 
for  the  satisfaction  of  one  thousand  dollars  of  the  indebt- 
edness, provided  that  amount  remained  unsatisfied  after 
the  other  property  was  exhausted,  and,  if  not,  for  the 
remainder  less  than  that,  whatever  it  might  be.  Against 
that  claim  appellant  had  no  defense,  and  consequently 
he  had  no  occasion  to  make  any  appearance.  On  that 
state  of  facts  it  is  clear,  we  think,  that  he  was  entitled 
to  appear  after  the  judgment,  and  move  for  its  modifica- 
tion. If  that  were  not  true,  it  would  follow  that, 
although  he  had  no  defense  against  the  claith,  as  made 
in  the  petition,  he  is  without  remedy  against  the  judg- 
ment erroneously  rendered  upon  it,  under  which  his 
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property  may  be  appropriated  for  the  satisfaction  of  a 
portion  of  a  debt  whi6h  was  not  a  lien  npon  it  when  he 
purchased.  That  sach  a  result  would  be  inequitable  is 
manifest;  and  it  is  equally  clear,  we  think,  that  a  party 
cannot  be  denied  relief  against  a  judgment  which  would 
lead  to  such  results,  and  which  is  not  warranted  by 
either  the  averments  or  the  prayer  of  the  petition.  The 
judgment  will,  therefore,  be  reversed,  and  a  new  judg- 
ment will  be  entered,  either  in  this  or  the  district  court, 
as  the  parties  may  elect,  granting  the  relief  to  which 
plaintiff,  on  the  allegations  of  his  petition,  is  entitled. 

Reversed. 

OPINION  ON  rehearing. 

[Filed,  February  6,  1890.] 

Beck,  J. — A  rehearing  upon  the  petition  of  plaintiff 
was  allowed,  and  the  cause  has  been  again  argued.     We 

reach  the  same  conclusion  as  upon  the 
sale  of  part  of  former  consideration  of  the  case,  namely, 
fOTeoioeure:*  that  the  judgment  of  the  court  below 
ought  to  be  reversed;  but  we  think  that 
relief  differing  in  some  respects  from  that  indicated  in 
the  foregoing  opinion  ought  to  be  granted.  The  mort- 
gage in  the  suit,  after  the  usual  words  of  conveyance, 
contains  the  description  of  the  property  mortgaged  and 
certain  conditions,  in  the  following  language:  '^Lot 
number  one  (1),  in  block  number  live  (6),  in  the  city  of 
Le  Mars,  in  said  county  and  state;  also  to  secure  the 
payment  of  the  first  note  hereinafter  described,  lot 
number  nine  (9),  in  block  thirty- three  (33),  in  said  city 
of  Le  Mars,  in  said  county  and  state,  subject  to  the  first 
mortgage  of  five  hundred  dollars  running  to  John 
Blodget,  due  December  1,  1888,  and  assigned  to  T.  C. 
Woodman.  This  mortgage  is  given  to  secure  the 
balance  of  purchase  money  of  lot  1,  block  6,  Le  Mars, 
Iowa."  The  conditions  of  defeasance  in  the  mort- 
gages are  expressed  as  follows:  ''Provided  always, 
and  these  presents  are  upon  the  express  condition  that 
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if  said  Joseph  W.  Hough  and  Minerva  Null  Hough, 
their  executors  or  administrators,  shall  pay,  or  cause  to 
be  paid,  to  Stephen  B.  Mickley,  his  heirs  or  assigns,  the 
sum  of  one  thousand  dollars  on  or  before  the  eleventh 
day  of  October,  1887;  one  thousand  dollars  on  or  before 
October  11,  1888;  one  thousand  dollars  or  before  October 
11,  1889;  one  thousand  dollars  on  or  before  October  11, 
1890;  and  one  thousand  dollars  on  or  before  October  11, 
1891, — with  interest  thereon  at  the  rate  of  eight  per 
cent,  per  annum,  annually,  payable  at  Le  Mars  National 
Bank,  Le  Mars,  in  the  state  of  Iowa,  according  to  the 
tenor  and  eflFect  of  five  notes  of  even  date  herewith;  and 
all  sums  hereafter  provided  to  be  paid,  at  the  time  or 
times  provided  or  agreed  upon  herein;  and  shall  well  and 
truly  keep  and  perform  all  and  singular  the  covenants 
and  agreements  herein,  and  in  the  notes  secured  hereby, 
on  our  part  to  be  kept  and  performed — then  these 
presents  shall  be  null  and  void;  otherwise  to  be  and  to 
remain  in  full  force  and  effect.'* 

Lot  5,  under  this  mortgage,  is  held  in  security  for 
the  payment  of  all  the  notes.  Lot  9  is  held  as  security 
for  the  payment  of  the  first  one.  It  is  the  case  of  two 
separate  tracts  of  land  or  lots,  held  for  the  payment  of 
a  debt.  We  need  not  inquire  he^e,  in  the  view  we  take 
of  the  case,  as  to  the  manner  of  enforcing  the  lien  of 
'the  mortgage  upon  the  lots,  and  whether  lot  6  must  be 
first  sold,  and  proceeds  applied  to  the  first  note,  and 
whether  lot  9  can  be  sold  only  for  a  balance  remaining 
unpaid  after  the  sale  of  lot  5.  The  mortgagor  sold  lot 
9  to  Tomlinson.  Now,  it  is  a  well-settled  rule  that  when 
a  mortgagor  sells  and  conveys  a  part  of  the  mortgaged 
property,  and  retains  the  ownership  of  a  part,  upon 
foreclosure  of  the  mortgage,  the  part  he  continues  to 
own  shall  be  first  sold,  and  the  part  conveyed  by  him 
shall,  in  the  hands  of  his  grantee,  or  those  claiming 
under  him,  be  subject  to  sale  only  to  satisfy  any  balance 
remaining  after  the  sale  of  the  property  held  by  the 
mortgagor.  Massie  v.  Wilson^  16  Iowa,  390;  Bates  v. 
JRuddick^  2  Iowa,  423.  This  rule  is  based  upon  obvious 
equities. 
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The  decree  in  this  case,  upon  facts  disclosed  by  the 
abstract  stated  herein  and  in  the  foregoing  opinion, 
should  provide  for  a  judgment  upon  all  the  notes,  and 
determine  the  sum  due  upon  the  first  one,  and  that  lot 
6  be  sold  first.  If  it  is  not  sold  for  enough  to  pay  the 
first  note,  then  lot  9  shall  be  sold,  and  the  proceeds  of 
the  sale  thereof  shall  be  applied  to  the  balance  remain- 
ing after  the  application  of  the  proceeds  of  the  sale  of 
lot  6  to  the  payment  of  the  amount  due  on  the  first  note. 
In  case  lot  5  sells  for  enough  to  pay  the  first  note,  lot  9 
will  not  be  sold,  but  will  be  discharged  from  the  lien  of 
the  mortgage  and  the  decree.  In  case  of  the  sale  of  lot 
9,  and  it  realizes  a  sum  more  than  sufficient  to  pay  the 
balance  due  on  the  first  note,  after  the  sum  realized  from 
lot  5  is  applied  thereon,  any  balance  remaining  shall  be 
paid  to  defendant  Tomlinson.  No  objections  are  made 
to  the  first  point  of  the  foregoing  opinion.  The  cause 
will  be  remanded  to  the  court  below  for  a  decree  in 
harmony  with  this  opinion.  Reversed. 


Pence  v.  The  Chicago,  Rock  Island  and  Pacific 

Railway  Company 

1.  BaUroads:  collision  at  monwAY  crossing:  neouoence: 
EVIDENCE.  Plaintiff,  riding  in  a  wagon,  was  about  to  croes 
defendant's  two  lines  of  railroad  which  were  only  eighty  feet 
apart.  He  testified  that  before  reaching  the  first  crossing  he 
stopped  and  looked  and  listened  for  trains,  but  saw  and  heard 
none;  that  just  as  he  cleared  that  crossing  a  train  rushed  by  on 
that  track,  and  that  another,  which  was  rapidly  approaching 
on  the  second  track,  collided  with  his  team  and  wagon  and 
severely  injured  him.  The  evidence  is  reviewed  (see  opinion) 
and  held  to  be  conflicting  as  to  obstructions  which  might  have 
prevented  plaintiff  from  seeing  the  approaching  trains;  also,  as  to 
the  speed  of  the  trains,  and  as  to  whether  proper  signals  were 
given  by  them  as  they  approached  the  crossings;  wherefore  it  was 
properly  submitted  to  the  jury,  whose  verdict  thereon  cannot  be 
disturbed  in  this  court. 


2.     : :  TWO  TRACKS  AND  TRAINS.    In  such  case  it  was 

proper  to  consider  together  the  matters  involved  in  the  operation 
of  the  two  trains. 


19   38B 


79  889 
1126  233 
126  237 
126  643. 

I  79   389 
(141  627 
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3.  : :  SPEED  OJ*  TBAINS I  EVIDENCE.  In  Buch  case,  a  wit- 
ness who  resided  in  the  locality  of  the  accident,  and  was  familiar 
with  the  running  of  trains,  and  saw  the  trains  in  question  pass, 
was  competent  to  testify  to  their  speed. 

4.  : :  NBOLIGENCE  :  INSTRUCTIONS  AS  TO  SEPARATE  ALLE- 
GATIONS. In  such  case  it  was  not  the  duty  of  the  court  to  point  out 
each  matter  alleged  as  negligence,  and  to  designate  all  the  evidence 
which  could  properly  be  considered  in  connection  with  it,  for  such 
course  would  have  made  the  charge  so  intricate  and  lengthy  that 
it  would  have  been  as  likely  to  confuse  as  to  instruct  the  jury. 

5.      : :    INSTRUCTIONS    AS   TO    OBJECTS  OBSTRUCTING  VIEW  : 

ASSUMPTION  OF  FACTS.  In  such  casc  the  court  instructed  as  fol- 
lows :  ''  Evidence  has  been  introduced  as  to  the  existence  of  trees, 
fencies  and  other  objects  upon  the  right  of  way  of  defendant; 
also,  of  the  condition  of  the  highway  at  different  points  near  and 
over  said  crossing.  You  are  instructed  that  said  condition  of  the 
highway,  and  the  existence  of  such,  objects  in  the  right  of  way,  if 
you  find  said  objects  did  exist,  and  that  the  condition  of  said  high- 
way has  been  shown,  did  not  constitute  negligence  on  the  part  of 
the  defendant,  but  are  competent  as  proving  the  degree  of  care 
which  should  be  exercised  by  the  defendant,  and  also  by  the 
plaintiff,  in  approaching  said  crossing.''  Held  not  erroneous, 
though  the  evidence  did  not  show  any  ol>struction  on  the  right  of 
way; — the  vital  matter  being,  not  whether  they  stood  on  the  right 
*  of  way,  but  how  far  they  obstructed  the  view. 

6.       : :   EVIDENCE,   AFFIRMATIVE   AND   NEGATIVE:   WEIGHT. 

In  such  case  an  instruction  was  properly  refused  which  charged 
that  ''affirmative  testimony,  as  that  a  bell  was  rung  or  a  whistle 
sounded,  is  entitled  to  more  weight  than  negative  testimony,  as 
that  a  bell  or  whistle  was'not  heard,"  because  it  ignored  the  com- 
parative credibility  and  means  of  knowledge  of  the  witnesses. 

7.  Practice :  argument  to  jury:  referring  to  matters  not  of  rec- 
ord :  OBJECTION  TOO  LATE.  In  this  case  there  were  many  witnesses, 
and  some  of  them  were  not  present,  and  the  transcript  of  their 
testimony  at  a  former  trial  was  introduced.  Plaintiff 's  counsel,  in 
addressing  the  jury,  commented  upon  the  testimony  of  two  wit- 
nesses at  the  former  trial,  which  was  not  introduced  on  this  trial; 
but  this  he  did  by  mistake  as  to  the  fact,  and  defendant's  counsel, 
though  present  and  knowing  what  was  being  done,  made  no 

.  objection.    Held  that  the  error  could  not,  on  appeal,  be  urged  as  a 
ground  for  reversal. 

8.  Verdict:  special  interrogatories:  indefinite  answers. 
Where  the  general  verdict  could  not  have  been  controlled  by  any 
answers  that  might  have  beeii  made  truthfully  to  special  inter- 
rogatories, the  fact  that  some  of  them  were  not  answered  accu- 
rately, and  others  not  answered  at  all,  is  no  ground  for  reversal. 
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9.     :  PERSONAL  INJURY :  AMOUNT.    Where  a  physician  with  a 

life  expectancy  of  twenty- three  years,  and  with  a  practice  worth 
from  twelve  hundred  to  fifteen  hundred  dollars  per  year,  was 
almost  totally  disabled  by  defendant's  negligence,  and  incurred 
great  suffering  and  expense  on  account  thereof,  a  verdict  for 
twenty-four  thousand  dollars'  damages,  nine  thousand  dollars  of 
which  was  remitted  to  avoid  a  new  trial,  was  not  so  large  as  to 
evince  passion  or  prejudice  on  the  part  of  the  jury, — ^no  improper 
motives  being  apparent. 

Appeal  from   Polk   District    Conrt, — Hon.    Marcus 

Kavanagh,  Jr.,  Judge. 

Piled,  February  6,  1890. 

Action  to  recover  damages  resulting  from  personal 
injuries  for  which  defendant  is  alleged  to  be  responsible. 
There  was  a  trial  by  jury,  and  a  verdict  for  plaintiff  for 
the  sum  of  twenty-four  thousand  dollars.  Defendant 
filed  a  motion  for  a  new  trial,  and  the  district  court 
ordered  that  unless  plaintiff  remitted  of  the  verdict  the 
sum  of  nine  thousand  dollars,  and  accepted  a  judgment 
for  fifteen  thousand  dollars,  the  motion  for  a  new  trial 
should  be  sustained.  The  plaintiff  thereupon  elected  to 
remit  nine  thousand  dollars,  the  motion  was  overruled, 
and  a  judgment  was  rendered  in  favor  of  plaintiff  for 
fifteen  thousand  dollars  and  costs.  The  defendant 
appeals. 

T.  8.  WrigJit  and  Oammins  &  Wright^  for  appellant. 

Parsons  &  Perry ^  for  appellee. 

Robinson,  J. — The  injuries  in  question  were  received 
on  the  thirtieth  day  of  October,  1878.  At  that  time, 
defendant  was  engaged  in  operating  two  lines  of  railway, 
which  extended  eastward  for  some  distance  from  Des 
Moines.  One  of  them  was  known  as  the  Chicago,  Rock 
Island  and  Pacific  railway,  and  the  other  as  the 
Eeokuk  and  Des  Moines  railroad.  The  first  was 
commonly  designated  as  the  ^'Rock  Island,"  and  the 
other  as  the  ** Keokuk"  road.    The  latter  was  south 
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of  and,  for  several  miles  eastward  of  Des  Moines,  sub- 
stantially parallel  to  the  former.  A  highway  known  as 
the  "Rising  Sun  Road"  also  led  eastward  from  Des 
Moines,  near  the  tracks  of  said  railway,  until  it  crossed 
them,  at  an  acute  angle,  a  short  distance  east  of  a 
building  known  as  the  "Greever  House."  That  house 
stood  between  the  Keokuk  track  and  the  highway  south 
of  it,  about  four  hundred  and  eighty  feet  west  of  the 
point  where  the  latter  crossed  the  former.  It  was  about 
twenty  by  thirty  feet  in  size,  and  stood  fifty-four  feet 
north  of  the  highway,  and  its  northeast  corner  was 
thirty-nine  feet  from  the  south  rail  of  the  Keokuk 
track,  at  its  nearest  point.  At  the  time  in  question, 
there  were  numerous  trees,  some  out-buildings,  a  fence 
and  hedge  between  the  north  line  of  the  house  produced 
eastward  and  the  Keokuk  track,  in  the  vicinity  gf  the 
house.  A  short  distance  west  of  the  Greever  house  the 
two  railway  tracks  curved  slightly,  and,  before  reaching 
the  line  of  that  house,  began  to  trend  southward,  and 
continued  in  that  direction  until  after  the  line  of  the 
highway  was  crossed.  For  more  than  a  quarter  of  a 
mile  west  of  the  crossings,  the  railway  tracks  are  but 
eighty  feet  apart,  west  of  the  Greever  house;  and 
between  the  Keokuk  track  and  the  highway  there  were 
buildings  and  other  objects,  which,  in  places,  obstructed 
a  view  of  the  railway  tracks  from  the  south. 

Late  in  the  afternoon  of  the  day  named,  plaintiff 
and  one  Crews  left  Des  Moines  in  a  common  farm- 
wagon,  drawn  by  a  mule  team,  which  was  driven  by 
Crews.  It  was  nearly  or  quite  dark  when  they 
approached  the  Greever  crossing  by  the  Rising  Sun 
road.  They  stopped  before  reaching  the  first  track 
and  listened  and  looked  for  trains,  then  drove  over  the 
Keokuk  track.  Just  after  they  crossed,  a  train  passed 
over  it  from  Des  Moines,  and  another  was  seen  approach- 
ing from  the  same  direction  on  the  Rock  Island  track. 
It  is  claimed  that  their  team  then  became  frightened, 
and  could  not  be  controlled;  that  it  ran  eastward  along 
the  highway,   and  when  near  the  east  crossin*'  was 
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stmck  by  the  Rock  Island  train,  and  that  the  injuries 
of  which  plaintiff  complains  were  the  resalt  of  the 
collision. 

Plaintiff  claims  that  the  defendant's  roads  were 
negligently  located  and  constructed  west  of  the  Greever 
crossings,  and  that  they  were  hidden  from  view  in 
places  by  obstructions  of  various  kinds;  that  ordinary 
prudence  required  them  to  have  a  flagman  at  the  cross- 
ings, but  that  it  negligently  failed  to  do  so;  that  the 
crossings  were  improperly  located  and  constructed;  that 
they  were  not  of  sufficient  width;  that  ditches  were  dug 
at  the  sides  of  the  Rock  Island  crossing,  leaving  a  strip 
less  than  twelve  feet  in  width  for  the  crossing.  Negli- 
gence in  locating  and  constructing  cattle-guards  and 
fences,  and  in  permitting  obstructions  to  exist  on  its 
right  of  way,  and  near  to  the  tracks,  which  prevented 
the  seeing  of  its  trains  from  a  point  near  the  crossings, 
and  in  failing  to  repair  the  crossings,  is  also  charged. 
It  is  further  claimed  that  the  trains  in  question  were 
run  at  a  high  and  improper  rate  of  speed;  that  proper 
signals  were  not  given;  that  a  whistle  was  blown  at  an 
improper  time,  which  frightened  the  team  Crews  was 
driving;  that  the  employes  of  defendant  on  the  Rock 
Island  train  saw  and  knew  the  danger  to  which  plaintiff 
was  exposed,  but  made  no  effort  to  avoid  the  collision; 
that,  on  the  contrary,  the  engineer  of  that  train  wrong- 
fully Increased  the  speed  of  the  train,  and  sounded  the 
whistle;  and  that  the  injuries  of  plaintiff  were  the  con- 
sequences of  the  alleged  negligent  and  wrongful  acts  on 
the  part  of  defendant.  The  answer  admits  that  defend- 
ant operated  the  two  roads  at  the  time  charged,  and 
denies  all  grounds  of  liability  alleged. 

This  case  has  been  in  this  court  before.  For  the 
opinion  in  the  former  appeal,  see  63  Iowa,  747.  We 
have  deemed  it  important  to  set  out  the  facts  involved 
in  this  appeal  quite  fully,  for  the  reason  that  the  case, 
as  now  presented  to  us,  is  in  several  particulars  materi- 
ally different  from  that  formerly  considered. 

I.  Counsel  for  appellant  discuss  at  length  the 
evidence,  and  insist  that  it  shows  that  plaintiff  was 
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1.  Railroads:  S^^^^J  <>*  Contributory  negligence,  which 
hubway*^  lesulted  in  the  injuries  complained  of ,  and 
fienc«:'evf  *^^*  defendant  was  free  from  all  negligence. 
dence.  tj^q  plaiutiflE  claims,  and  there  is  evidence 

which  tends  to  show,  the  following  facts :  Plaintiff  and 
Crews  approached  the  Greever  crossing  on  the  Rising 
Sun  road,  going  east,  at  about  dark  of  the  day  named. 
Before  reaching  the  first  crossing,  they  stopped  at  least 
twice  to  look  and  listen  for  approaching  trains.  The 
last  time  they  so  stopped,  they  were  within  from  fifty 
to  sixty  feet  of  the  west  crossing.  They  looked  along 
the  tracks  towards  Greever' s  house,  but  neither  saw  nor 
heard  anything  of  approaching  trains.  The  team  was 
then  started  at  a  slow  trot  across  the  track.  When  it 
had  about  reached  it,  plaintiff  saw  a  flash  from  the 
headlight  of  an  approaching  locomotive,  and,  before 
the  Wagon  had  cleared  the  track  more  than  a  few  feet,  a 
passenger  train  went  by  at  a  high  rate  of  speed.  When 
the  locomotive  was  about  at  the  crossing,  it  whistled, 
thereby  frightening  the  mules  Crews  was  driving,  and 
they  commenced  to  run  towards  the  east  crossing. 
The  distance  between  the  two  crossings  was  two 
hundred  and  sixteen  feet.  When  the  mules  commenced 
to  run,  a  train  was  approaching  the  east  crossing,  on  the 
north  track,  from  the  west.  The  engineer  in  charge  of 
the  engine  of  that  train  saw  the  team,  and  thought  it 
was  trying  to  cross  the  track  ahead  of  the  train.  He 
saw  that  the  team  was  scared  and  unmanageable.  When 
he  saw  them  he  was  about  three  hundred  feet  from  the 
crossing,  and  the  team  was  about  midway  between  the 
crossings,  or  about  one  hundred,  and  ten  feet  from  the 
east  crossing,  towards  which  it  was  going  at  a  rapid 
pace.  He  says:  "I  saw  this;  and  that  if  I  under- 
took to  stop  my  train  there  was  no  possibility,  in  any 
way,  of  saving  the  lives  of  the  men,  whoever  they  were, 
on  that  wagon,  and  consequently  dropped  my  engine 
right  down,  and  gave  her  all  the  steam  I  could,  so  as  to 
clear  that  crossing  before  they  could  get  there,  or  head 
them  off;  but  they  got  down  to  the  open  place  next  to 
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the  cattle-guard,  and  the  mule  on  the  near  side  got  there 
just  in  time  to  strike  the  bumper  of  my  engine.  *  *  * 
The  bumper  *  *  *  is  the  timber  that  runs  out  on 
the  cow-catcher."  One  mule  was  killed,  the  wagon  was 
overturned,  and  plaintiff  was  thrown  out,  and  severely 
injured.  Before  the  east  crossing  was  reached,  plaintiff 
had  attempted  to  aid  Crews  in  controlling  the  team,  but 
vnthout  avail.  No  whistle  was  blown,  nor  bell  rung, 
until  after  the  first  track  had  been  crossed. 

Appellant  insists  that  the  preponderance  of  the  evi- 
dence is  with  it  on  most  of  the  material  issues;  that  it  is 
shown  by  mathematical  demonstrations  that  an  engine 
on  the  Keokuk  track  could  have  been  seen  from  the 
highway,  at  the  point  where  plaintiff  claims  to  have 
stopped  last  before  making  the  first  crossing,  for  a  dis- 
tance of  at  least  thirteen  hundred  feet  westward,  and 
that  it  was  not  possible  for  the  train,  even  if  it  was  run- 
ning at  the  speed  claimed  by  appellee,  to  have  reached 
the  crossing  as  soon  as  he  claims  ^hat  it  did  after  the 
team  started  to  cross.  It  must  be  admitted  that  there  is 
much  to  support  this  claim  of  appellant.  But  several 
witnesses  testified  that  the  Keokuk  train  was  running 
at  least  thirty -five  miles  an  hour,  and  that  no  signals 
were  given,  or  at  least  heard  by  those  who  were  near 
enough  to  hear,  until  after  the  crossing  on  the  Keokuk 
road  was  reached.  The  evidence  as  to  the  obstructions 
which  tended  to  hide  the  track  from  plaintiff's  last 
stopping-place,  was  conflicting.  Witnesses  do  not  agree 
as  to  the  location  of  the  fences,  the  number  and  sizes  of 
the  out-buildings,  the  number  and  sizes  of  the  trees,  and 
the  hedge,  at  Greever's  place.  Even  if  it  be  con- 
ceded that  the  stumps  of  the  trees — which  have  been  cut 
down  since  the  accident  happened — are  accurately 
located,  the  height  to  which  the  trees  were  trimmed, 
and  at  which' the  spread  of  the  branches  begins,  is  not 
definitely  shown.  Therefore,  we  cannot  say  that  the 
jury  should  have  considered  the  positive  testimony  of 
the  plaintiff  and  Crews,  that  they  stopped  and  listened 
within  the  distance  claimed,  of  the  crossing,  and  that 
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they  could  not  see  anything  on  the  tracks,  overcome  by 
the  testimony  which  shows  that  a  few  years  after  the 
accident,  and  after  trees  had  been  cut  down,  and  build- 
ings and  fences  had  been  removed,  an  engine  on  the 
tracks  could  have  been  seen  thirteen  hundred  feet  west- 
ward from  the  plaintiff's  last  point  of  sight;  the  line  of 
sight  being  north  of  the  supposed  site  of  the  trees. 

There  are  other  points  of  conflict:  The  plaintiff, 
and  at  least  two  disinterested  witnesses,  testify  that  the 
Keokuk  train  was  a  passenger  train,  although  one  says 
it  contained  some  freight  cars.  The  men  who  claim  to 
have  been  on  the  train,  the  men  who  were  on  the  other 
train,  and  Crews  testify  that  it  was  a  freight  train. 
The  men  also  testify  that  the  proper  crossing  signals 
were  given,  and  thus  contradict  the  witnesses  for  plain- 
tiff. If  the  case  were  triable  here  de  novo^  we  should 
not  reach  the  conclusion  the  jury  did  in  regard  to  several 
material  issues.  Some  of  those  conclusions  seem  to  us 
to  be  contrary  to  the  weight  of  the  evidence,  as  it 
appears  in  the  record.  But  we  cannot  set  aside  the  ver- 
dict on  that  ground  without  usurping  the  functions  of 
the  jury.  The  weight  of  the  evidence  is  not  so  clearly 
against  the  findings  of  the  jury  as  to  authorize  us  to  set 
aside  the  verdict,  and  overrule  the  court  below  in  refus- 
ing a  new  trial  on  that  ground.  If  defendant's  train 
approached  the  Greever  crossings  at  a  high  rate  of  speed, 
without  the  proper  signals,  defendant  was  liable  for 
negligence,  if  damage  resulted.  If  the  engineer  of  the 
Rock  Island  train,  when  he  saw  the  team  between  the 
tracks,  should,  in  the  exercise  of  reasonable  care  and 
diligence,  have  reversed  his  engine,  and  whistled  for 
brakes,  the  defendant  was  liable  for  the  damages  which 
resulted  from  his  failure  to  do  so.  It  may  be  that  he 
resorted  to  the  means  which  seemed  to  him  best  to  avoid 
an  accident,  but  there  is  ground  in  the  evidence  for 
believing  that,  if,  when  he  first  saw  that  the  team  was 
trying  to  make  the  crossing  ahead  of  his  engine,  he  had 
used  all  the  appliances  available  for  checking  the  speed 
of  the  train,  the  accident  would  have  been  avoided. 
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II.  It  is  insisted  that  the  matters  involved  in 
operating  the  train  on  the  north  track  should  have  been 

considered  separately  from  those  connected 

twotVirti's  with  operating  the  train  on  the  other,  but 
we  do  not  think  that  should  have  been  done. 
If  plaintiflf 's  claim  be  well  founded,  he  would  not  have 
crossed  the  first  track  before  the  train,  and  thus  would 
have  escaped  injury,  or,  having  crossed  it,  the  team 
would  not  have  become  frightened  and  unmanageable, 
if  the  Keokuk  engine  had  not  negligently  whistled  when 
it  was  on  the  crossing  and  close  to  it.  It  is  unnecessary 
to  consider  other  conclusions  which  the  jury  might  have 
reached  from  the  evidence. 

III.  Questions  are  raised  as  to  the  rulings  of  the 
court  on  the  admission  of  evidence.  We  have  exam- 
3  . .       ined    them,    and    think    the  rulings  were 

traiM?e7i.     correct,  or  that  they  related  to  matters  of 
dence.  such  trilling  importance  that  no  prejudice 

could  have  resulted.  The  most  important  question  thus 
raised  refers  to  the  competency  of  a  witness  to  testify 
to  the  speed  at  which  the  trains  in  question  were  run- 
ning. The  witness  was  a  resident  of  the  locality,  was 
familiar  with  the  running  of  trains,  and  had  an  opinion 
as  to  the  speed  of  those  in  controversy.  We  think  his 
evidence  was  competent. 

IV.  Appellant  contends  that  a  grave  error  of  the 
court  was  its  failure  **to  analyze  the  allegations  with 

respect  to  negligence,  and  direct  the  atten- 
'  negligent:    -tiou    of    the  jury  to  the  evidence  which 

Instructions         vi-ii  •j         j-  i^j-i, 

as  to  separate  should  be  Considered  in  support  of  the  sev- 
eral averments."  It  is  said  that  some  of 
the  matters  alleged  to  constitute  negligence  were  remote, 
and  the  jury  should  have  been  so  instructed;  that  the 
court  erred  in  grouping  together  in  its  charge  substan- 
tially all  the  allegations  of  the  petition  in  regard  to 
negligence;  that  it  should  have  omitted  the  immaterial 
and  unsupported  charges;  and  that  the  charge  was 
inaccurate  as  to  some  of  its  attempted  statements  of 
fact.     We  think  it  was  proper  for  the  charge  to  state 
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the  claims  of  the  plaintiff  fully.  The  claims  made  by 
him  necessarily  required  a  lengthy  statement  of  facts. 
We  do  not  think  it  was  either  practicable  or  desirable 
for  the  court  to  point  out  to  the  jury  each  separate 
claim,  and  the  evidence  which  might  properly  be  consid- 
ered in  connection  with  it.  Some  of  the  alleged  negligence 
related  to  the  south  track,  some  to  the  north,  and  some 
to  both.  Manv  of  the  circumstances  which  were  relied 
upon  to  show  negligence  were  so  related  that  it  would 
have  been  erroneous  to  treat  them  as  separate  and 
distinct  from  each  other.  The  jury  were  instructed, 
in  regard  to  some  of  the  matters  alleged  as  negligence, 
that  they  could  not  be  considered,  excepting  to  show 
the  degree  of  care  which  plaintiff  should  have  exercised 
in  approaching  the  crossings,  and  which  defendant 
should  have  used  in  operating  its  trains.  If  the  charge 
had  pointed  out  each  matter  alleged  as  negligence,  and 
had  designated  all  the  evidence  which  could  be  properly 
considered  in  connection  with  it,  it  would  have  been 
necessarily  so  intricate  and .  lengthy  that  it  would  have 
been  as  likely  to  confuse  as  to  instruct  the  jury.  The 
issues  seem  to  have  been  fairly  submitted  to  the  jury. 
There  were  some  statements  in  the  charge  which  were 
not  entirely  accurate,  but  they  were  largely  in  the 
nature  of  mere  clerical  mistakes,  easily  understood,  and 
not  of  a  nature  to  mislead,  or  cause  prejudice. 

V.     The  court  charged  the  jury  as  follows :     "  Evi- 
dence has  been  introduced  as  to  the  existence  of  trees, 

fences  and  other  objects  upon  the  right  of 

*  instnictioM     way  of  defendant;  also,  of  the  condition  of 

as  to  objeota  ''  ' 

obstructing  the  highway  at  different  points  near  and 
suinpuoii  of  over  said  crossing.  You  are  instructed  that 
said  condition  of  the  highway,  and  the 
existence  of  such  objects  in  the  right  of  way,  if  you  find 
said  objects  did  exist,  and  that  the  condition  of  said 
highway  has  been  shown,  did  not  constitute  negligence 
on  the  part  of  the  defendant,  but  are  competent  as  show- 
ing the  degree  of  care  which  should  be  exercised  by  the 
defendant,  and  also  by  the  plaintiff,  in  approaching  said 
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crossing."  Appellant  complains  of  this  instruction  on 
the  ground  that  the  evidence  did  not  show  that  any  .of 
the  obstructions  named  were  within  the  right  of  way; 
that,  although  it  was  shown  that  the  right  of  way  was 
one  hundred  feet  wide,  and  that  the  obstructions  were 
within  fifty  feet  of  the  center  of  the  track,  yet  there  is 
no  presumption  that  the  track  was  located  in  the  center 
of  the  right  of  way.  The  jury  were  told,  however,  that 
if  there  were  such  obstructions  on  the  right  of  way,  that 
fact  would  not  constitute  negligence  on  the  part  of 
defendant.  Therefore  no  prejudice  could  have  resulted. 
The  real  question  was  whether,  in  view  of  their  prox- 
imity to  the  track,  the  plaintiff  and  defendant  exercised 
due  caution  in  approaching  the  crossing.  Th^  vital 
matter  was  not  whether  they  stood  on  defendant's  right 
of  way,  but  how  far  these  obstructed  the  view. 

VI.  Appellant  complains  of  the  refusal  of  the 
court  to  give  an  instruction  asked  in  language  as  follows: 
6. — : — ;  "In  the  consideration  of  the  evidence, 
affirmative  aflSrmativo  testimony,  as  that  a  bell  was 
weubt.  '  rung  or  a  whistle  was  sounded,  is  entitled  to 
more  weight  than  negative  testimony,  as  that  a  bell  or 
whistle  was  not  heard."  The  instruction  ignores  the  fact 
that,  in  weighing  such  testimony,  the  comparative  cred- 
ibility and  means  of  knowledge  of  the  witnesses  should 
be  considered.  If  the  witness  who  gave  the  negative 
testimony  was  where  he  would  have  heard  the  bell,  had 
it  been  rung,  or  the  whistle,  had  it  been  blown,  his  evi- 
dence would  have  been  entitled  to  as  much  weight  as 
that  of  a  no  more  credible  witness  who,  by  reason  of 
distance,  location  on  the  moving  train,  or  other  cause, 
would  be  less  likely  to  hear  or  notice  the  sounds  in 
question. 

YII.  Appellant  asked  that  forty-four  instructions 
be  given  the  jury,  and  now  insists  that  the  court  erred 
in  refusing  to  give  nearly  all  of  them.  We  find  it 
unnecessary  to  review  each  instruction  separately.  So 
far  as  they  were  correct  and  important,  they  were  sub- 
stantially included  in  the  charge  given. 


^ 
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VIII.  In  making  the  closing  argument    to    the 
jury,  one    of  the  attorneys   for  plain tiflE  referred  to, 

.  and  commented  at  some  length  upon,  the 
argument *to    testimony  of  two  witnesses  as  shown  by  a 

jury:  refer-  .  -     -i      •  - 

nSfof  "eoid"  t^a^^script  of  their  testimony  given  on  the 
objection  too'  former  trial.  This  testimony  was  not  offered 
on  the  last  trial;  and  appellant  complains 
of  the  course  pursued  by  the  attorney,  and  insists  that 
it  was  prejudicial  misconduct.  It  appears  that  a  large 
number  of  witnesses,  who  testified  on  the  first  trial,  did 
not  appear  personally  at  the  second,  but  that  a  copy  of 
their  testimony,  as  disclosed  by  the- record,  was  read  to 
the  jury.  It  appears  that  the  testimony  of  the  two 
witnesses  in  question  was  not  formally  offered  on  the 
second  trial,  but  that  the  attorney  for  plaintiff  supposed 
that  it  had  been,  and  so  treated  it.  It  also  appears  that 
the  attorney  for  defendant  knew  that  he  was  so  treating 
it,  but  made  no  objection.  We  think,  in  view  of  these 
facts,  the  attorney  for  plaintiff  was  not  guilty  of  such 
misconduct  as  to  require  a  reversal  of  the  judgment.  It 
is  true,  he  should  have  known  what  evidence  was 
offered;  but  many  witnesses  were  examined  orally,  and 
the  depositions  or  transcripts  of  the  testimony  of  many 
others  read.  It  was  not  an  unnatural  mistake  for  him 
to  make;  and  we  think,  under  these  circumstances,  it 
was  incumbent  upon  defendant  to  call  the  attention  of 
the  attorney  to  the  mistake,  by  an  objection  or  otherwise, 
before  it  could  be  heard  to  complain. 

IX.  The  jury  returned  a  number  of  special  findings, 
some  of  which  are  criticised  by  appellant.  The  first  is 
8.  vbrdict:        ^  foUows :    "How  far   westerly  from  the 

TOMtori^''  crossing  of  the  Keokuk  &  Des  Moines  track 
ISiwera?  would  an  engine,  or  its  headlight,  be  visible 
to  a  person  in  a  wagon  fifty  feet  from  said 
crossing,  westerly  on  the  highway,  upon  the  night  in 
question?  Answer.  A  little  east  of  Greever's  house." 
To  interrogatories  as  to  the  rate  of  speed  at  which  the 
trains  were  running  at  the  time  of  the  accident,  the  jury 
answered:    "Fast."    To  two  other  interrogatories  the 
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jury  answered,  in  substance,  that  they  '^didn't  know." 
Some  of  the  interrogatories  to  which  these  answers  were 
returned  related  to  matters  which  were  immaterial,  and 
the  general  verdict  could  not  have  been  controlled  by 

any  answers  which  could  have  been  truthfully  made  to 
any  of  them.  It  was  not  necessary  for  the  jury  to  find 
facts  which  would  have  enabled  them  to  answer  the 
interrogatories  which  they  did  not  attempt  to  answer  in 
order  to  arrive  at  a  correct  general  verdict.  Therefore, 
we  will  not  disturb  the  judgment  because  the  special 
findings  were  not  so  full  nor  so  accurate  as  they  might 
have  been. 

X.     We  have  examined  all  the  questions  discussed 
by  counsel,  and  have  referred  to  all  which  seemed  to 

require    special    mention.     Appellant    has 

*  personal  in-     placed  most  stre;3s  upon  the  claim  that  the 

jary :  amount.   *  ^        tr 

verdict  and  special  findings  were  not  sup- 
ported by  the  evidence,  and  that  the  jury  were  influenced 
by  passion  or  prejudice  in  its  deliberations  and  conclu- 
sions. As  already  stated,  we  do  not  think  the  verdict 
was  unsupported  by  the  evidence.  Although  the  amount 
of  the  verdict  was  large,  it  does  not  appear  that  it  was 
the  result  of  passion  or  prejudice.  At  the  time  of 
receiving  the  injuries  complained  of,  the  plaintiff  was  a 
practicing  physician  and  surgeon,  whose  income  from 
his  profession  was  from  twelve  to  fifteen  hundred  dollars 
per  year.  He  was  almost  totally  disabled  by  his 
injuries,  and  can  earn  now  but  two  or  three  hundred 
dollars  per  year.  His  expectation  of  life  when  the 
injuries  were  received  was  twenty- three  years.  He 
incurred  much  expense,  and  suffered  great  pain,  in 
consequence  of  his  injuries.  In  fixing  the  amount  of 
their  verdict  the  jury  were  no  doubt  influenced  by  the 
facts  we  have  recited.  Hence  improper  motives  are  not 
apparent.  Our  concltision  is  that  the  judgment  of  the 
district  court  should  be  Affirmed. 

Vol.  79—26 
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Company. 

1.  Evidence:  oonfliot:  circumstances  to  bb  considered.  It  is 
the  duty  of  courts  and  juries  to  consider  the  reasonableness  of 
the  testimony  of  witnesses,  and  to  weigh  probabilities  founded 
upon  circumstances  surrounding  the  transactions  in  dispute,  and  to 
apply  the  common  experience  of  mankind,  in  determining  ques- 
tions of  fact.  And  so,  in  an  action  for  the  killing  of  horses  upon  a 
depot  ground  by  the  alleged  running  of  a  train  at  an  unlawful 
speed  in  excess  of  eight  miles  per  hour,  where  one  witness  testified 
that  the  train  in  question  crossed  the  ground  at  the  rate  of  twenty- 
five  miles  per  hour,  but  four  trainmen  and  the  night  operator  at 
the  depot  all  testified  ];)ositively  that  the  B][>eed  did  not  exceed  eight 
miles  per  hour,  but  the  one  witness  was  strongly  corroborated  by 
the  physical  circumstances  connected  with  the  casualty,  and  which 
were  plainly  visible  after  the  accident,  held  that  a  verdict  based 
upon  the  truthfulness  of  his  testimony  could  not  be  disturbed  on 
appeal  for  want  of  evidence  to  sustain  it. 

■ 

2.  Bailroads :  xtnlawful  speed  at  stations  :  killing  of  andcaus 
BEYOND  THE  GROUNDS :  PROXIBCATE  CAUSE.  Where,  by  the  unlaw- 
ful speed  of  a  train  upon  station  groupds,  animals  at  large  thereon 
are  stampeded,  and  they  run  upon  the  track  beyond  the  grounds, 
whether  by  breaking  down  fences  or  otherwise,  and  without 
checking  the  speed  of  the  train  they  are  run  down  and  killed,  the 
unlawful  speed  of  the  train  may  fairly  be  said  to  be  the  proximate 
cause  of  the  injury,  and  the  company  is  liable  therefor.  {Mona?tan 
V,  Railway  Co.,  45  Iowa,  628,  distinguished.) 

8.  :  INJURY  TO  STOCK  AT  LARGE:  HERD  LAW:  DUTY  OF  STOCK- 
OWNER.  In  an  action  for  negligently  killing  horses  which  were 
at  large  upon  a  railroad  track,  in  a  county  where  the  herd  law 
wag  in  force,  if  the  owner  of  the  horses  had  them  enclosed  in 
a  field  with  a  fence  reasonably  suflScient  to  prevent  them  from 
escaping  therefrom,  he  was  not  chargeable  with  contributory  negli- 
gence  from  the  fact  that  the  fence  was  not  actually  sufficient  to 
restrain  them.     (See  opinion  for  citations.) 

4.     :   :   SUFFICIENCY  OF  FENCE:   EVIDENCE.     Where  the 

question  in  dispute  was  whether  the  fence  was  reasonably  suffi- 
cient to  restrain  the  horses  which  it  was  conceded  escaped  through 
the  fence,  evidence  to  the  effect  that  the  fence  was  not  in  fact 
sufficient  was  immaterial. 

Appeal  from  Clinton  District    Court. — Hon.   A.   J. 

Leffingwell,  Judge. 
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Piled,  Pebrctary  6,  1890. 

This  action  was  brought  by  the  plaintiff,  Joseph 
Story,  as  assignee  of  one  John  Powers,  to  recover 
damages  for  the  valae  of  certain  horses  which  it  is 
alleged  were  killed  and  injured  on  the  line  of  the 
defendant's  railroad  by  reason  of  the  negligent  opera- 
tion of  a  locomotive  engine  and  train  of  cars.  There 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for  the 
plaintiff.    Defendant  appeals. 

A .  L.  Bartholomew  and  JE,  S.  Bailey y  for  appellant. 

W.  C.  Orohe^  for  appellee. 

RoTHROOK,  C.  J. — I.  The  injury  of  which  plaintiff 
complains  occurred  at  Brown's  Station,  on  defendant's 
1  BviDEwoB-  railroad.  Some  time  during  the  night  of 
cSmrtanoeJ'to  October  15,  1886,  thirteen  head  of  horses, 
beooMideped.  belonging  to  plaintiff's  assignor,  Powers, 
escaped  from  his  enclosure,  and  wandered  off  to  Brown's 
Station,  a  mile  or  a  mile  and  a  half  distant.  In  the 
morning  Powers  followed  the  track  of  his  horses  down 
to  the  station,  and  found  that  a  train  running  from  the 
east  to  the  west  had,  by  collision  with  the  animals, 
killed  one  of  them  outright,  and  injured  four  others  so 
that  they  had  to  be  killed,  and  that  two  others  were 
slightly  injured.  It  is  not  disputed  that  the  injuries  to 
the  horses  were  inflicted  by  reason  of  the  passage  of  a 
freight  train  over  the  road  from  east  to  west,  at  about 
four  o' clock  in  the  morning.  The  negligence  charged 
in  the  petition  is  that  the  train  was  run  through  the 
depot  grounds  at  Brown's  Station  at  a  greater  rate  of 
speed  than  eight  miles  per  hour,  and  that  by  reason 
thereof  the  engine  struck,  injured  and  killed  the  horses. 
Section  1289  of  the  Code  provides  that  "  the  operating 
of  trains  upon  depot  grounds  necessarily  used  by  the 
company  and  public,  where  no  fence  is  built,  at  a 
greater  rate  of  speed  than  eight  miles  per  hour,  shall  be 
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deemed    negligence,   and  render  the  company  liable, 
under  this  section.     A  material  question  in  the  case  is 
whether    the    speed  of  the  train    through  the  depot 
grounds  exceeded  eight  miles  an  hour.     The  jury,   in 
answer  to  a  special  interrogatory,  found  that  the  rate 
of  speed  was  greater  than  eight  miles  an  hour.     It  is 
contended  by  counsel  for  appellant  that  this  finding  is 
contrary  to  the  evidence,  and  that  there  is  not  a  scintilla 
of  evidence  to  sustain  it.     The  plaintiff  introduced  a 
witness  named  Grossman,    who  testified  that  he  slept 
that  night  in  a  room  over  his  store,  about  two  hundred 
and  twenty  feet  from  the  depot;  that  he  heard  the  train 
coming,  and,  went  to  the   window  of  his  room,  and 
looked  at  the  train; .  and  that  it  passed  through  the 
depot  grounds  at  the  rate  of  twenty-five  miles  an  hour. 
On  the  other  hand,  four  trainmen  and  the  night  oper- 
ator at  the  depot  all  testified  positively  that  the  speed 
of  the  train  did  not  exceed  eight  miles  an  hour.     It  is 
to  be  admitted  that  the  preponderance  of  the  evidence, 
so  far  as  the  oral  testimony  of  witnesses  to  the  transaction 
is  involved,  was  with  the  defendant;  and  it  must  be 
conceded   that   the  testimony  of    Grossman  was  not 
entirely  consistent,   and  he  did  not  appear  to  be  an 
expert  in  determining  the  speed  of  a  moving  body. 
But  we  think  he  was   strongly  corroborated  by  the 
physical  circumstances  connected   with  the  casualty, 
and  which  were  plainly  visible  after  the  accident.     One 
of  these  circumstances  is  that  in  some  way  the  train  in 
question  ran  down  and  injured  seven  horses.     Pive  of 
these  were  killed  or  injured  by  actual  contact  with  the 
train.     The  jury  found  that  three  of  them  were  actually 
struck  within  the  depot  grounds,    and    the  evidence 
shows  that  two  others  ran  ahead  of  the  train  until  they 
were  run  down  and  killed,  several  hundred  yards  west 
of  the  station  grounds.     The  tracks  of  these  animals 
were  plainly  to  be  seen,  and  they  indicated  that  they 
were  running  at  full  speed,   making  jumps  of  about 
twelve  feet.     There  is  another  very  strong  item  of  cir- 
cumstantial evidence  upon  this  disputed  fact.     At  the 
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west  end  of  the  station  ground  there  is  a  cattle-guard, 
to  which  the  railroad  right-of-way  fences  were  attached 
in  the  usual  way;  that  is,  cross  fences  were  built  from 
the  cattle-guard  to  the  line  of  the  right  of  way,  and 
then  turned  at  a  right  angle  along  the  right  of  way. 
The  cross-fence  on  the  south  side  of  the  cattle  guard 
was  composed  of  five  barbed  wires,  double-twisted  and 
fastened  to  posts  by  staples  driven  on  the  east  side. 
These  five  wires  were  all  broken,  and  four  of  them  were 
strung  along  the  ground  to  the*  west,  and  one  to  the 
east.  It  is  incredible  to  suppose  that  the  herd  of 
horses,  while  quietly  and  peacefully  grazing  upon  the 
station  grounds,  made  a  dash  for  this  fence,  and  broke 
all  of  the  wires,  and  went  onto  the  right  of  way.  Such- 
a  supposition  is  contrary  to  human  experience,  and,  in 
our  opinion,  the  jury  was  warranted  in  finding  that  the 
breaking  of  the  fence  occurred  by  reason  of  the  exces- 
sive speed  of  the  train,  and  stampede  of  the  horses;  that 
some  of  them,  in  their  fright,  broke  through  the  fence, 
and  others  ran  upon  the  track  and  were  killed  and 
injured.  It  is  the  duty  of  courts  and  juries  to  consider 
the  reasonableness  of  the  testimony  of  witnesses,  and 
to  weigh  probabilities  founded  upon  circumstances 
surrounding,  the  transaction  in  dispute,  and  to  apply 
the  common  experience  of  mankind,  in  determining 
questions  of  fact.  Without  further  discussion,  we  have 
to  say  that  we  think  the  jury  was  warranted  in  finding 
as  a  fact  that  the  train  was  run  at  a  speed  of  more  than 
eight  miles  per  hour. 

II.  The  jury  found  specially  that  three  of  the  horses 
were  struck  by  the  defendant's  train  upon  the  depot 
grounds  at  Brown's  Station.  It  is  claimed  that  this 
finding  is  contrary  to  evidence.  We  cannot  reproduce 
all  of  the  evidence  upon  this  question  of  fact  without 
unduly  extending  this  opinion.  A  careful  examination 
of  the  record  has  led  us  to  the  conclusion  that  the  evi- 
dence fully  supports  the  finding,  and  we  are  content  to 
dispose  of  the  question  in  this  general  way. 

III.  We  have  said  that  two  of  the  animals  were 
killed  some  distance  west  of  the  station  grounds;  that 
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they  were  run  from  at  or  near  the  boundary 
B°ieSa?8t  ^^  ^^^  station  ground  by  the  train,  until 
of aSiMisbS-  ^^^r^ken  and  killed.  As  applicable  to 
yondthe        theso  two  horses,  the  court  instructed  the 

grounds :  ' 

pjjj^^ate      jury    as    follows:     **If,    from  a  fair  pre- 
ponderance of  the  testimony  introduced  in 
this  case,  you  find  that  the  train  was  running  at  a  greater 
rate  of  speed  than  eight  miles  an  hour  upon  said  depot 
grounds,  you  may  next  inquire  whether  or  not  injuries 
were  inflicted  upon  said  plaintiff's  assignor  thereby ,  and 
whether  or  not  such  injuries  were  the  direct  result  of 
such  negligent  act.     If  you  fail  to  find  that  such  negli- 
gence upon  the  part  of  the  defendant  was  the  proximate 
cause  of  the  injury,  the  plaintiflE  cannot  recover.     On 
the  other  hand,  if  the  injury  complained  of  was  the 
direct  result  of  such  negligent  acts,  then  plaintiff  should 
recover  (the  other  issues  being  found  in  his  favor)  such 
damages  as  have  been  established  of  a  preponderance  of 
the  testimony.     By   'direct  result'  is  meant  the  first 
result  or  effect;  and  by  'proximate  cause'  is  meant  the 
nearest  or  next  cause,  as  distinguished  from  a  remote  or 
predisposing    cause.      Therefore,    in     order   that    the 
defendant  should  be  held  liable  in  this  case  for  any 
injury  or  damages  sustained  by  plaintiff  * s  assignor,  in 
consequence  of  defendant's  train  running  at  a  speed 
greater  than  eight  miles  an  hour,  it  must  further  appear 
that  such  injury  was  the  direct  result  of  said  alleged 
cause.     But,  in  order  to  find  that  the  injury  was  such 
direct  result,  it  is  not  necessary  to  find  that  it  was  all 
infiicted  within  the  limits  of  said  depot  grounds.     If  the 
injury,  or  some  portion  thereof,  was  infiicted  just  with- 
out said  grounds,  but  so  near  thereto  that  it  was  and  is 
reasonably  and  fairly  attributable  to  the  rate  of  speed 
above  eight  miles  an  hour  the  train  was  running  upon 
the  depot  ground,  as  the   proximate  cause,  then  you 
may  find  the  defendant  liable  for  such  animals,  so  killed 
or  injured,   without,  but  adjacent  to,  said  grounds,  as 
well  as  for  those  animals,  if  any,  killed  or  injured  upon 
the  depot  grounds  by  like  negligence  on  the  part  of 
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defendant.  But  such  injuries,  wheresoever  inflicted, 
must  be  the  direct  result  of  the  defendant's  negligence, 
in  order  to  entitle  the  plaintiff  to  recover;  and,  therefore, 
plaintiff  cannot  recover  in  this  action  for  any  animals 
killed- or  injured  outside  the  depot  grounds,  which  went 
outside  before  the  coming  of  the  train  upon  the  depot 
grounds, — that  is,  the  plaintiff  cannot  recover  for 
animals  killed  or  injured  outside,  unless  the  speed  of 
the  train,  in  excess  of  eight  miles  an  hour,  upon  the 
depot  grounds,  frightened  or  forced  or  drove  such  ani- 
mals, so  killed  or  injured,  beyond  the  boundary  line  of 
the  depot  ground.  So,  if  you  find  from  the  testimony 
that  said  horses,  or  any  of  them,  were  struck,  and 
killed  or  injured,  at  any  point  or  place  off  the  depot 
grounds,  and  that  the  defendant's  said  train  was  oper- 
ated upon  said  depot  grounds  at  a  rate  of  speed  in 
excess  of  eight  miles  an  hour^  then  you  may  determine, 
from  all  the  facts  and  circumstances  of  the  case,  whether 
said  horses  so  struck,  off  the  grounds,  were  upon  the 
depot  grounds  at  the  time  of  the  approach  of  said  train, 
and  its  entrance  upon  said  depot  ground;  and,  if  you 
find  that  they  were  there,  it  will  be  for  you  to  further 
determine  whether  the  killing  and  injury  of  said  ani- 
mals off  said  depot  grounds  was  the  direct  result  of  the 
running  of  said  train  at  a  rate  of  speed  in  excess  of 
eight  miles  an  hour,  upon  said  depot  grounds;  and,  if 
you  find  that  it  was,  then  the  negligence  of  defendant, 
and  the  injury  resulting  therefrom,  are  sufficiently 
shown.  In  other  words,  if  you  find  that  defendant's 
train  was  operated  upon  the  depot  grounds  at  a  speed 
of  more  than  eight  miles  an  hour,  and  that  said  horses, 
being  upon  said  depot  grounds,  were  by  the  said  speed 
of  said  train  above  eight  miles  an  hour  frightened  or 
driven  off  said  grounds  upon  another  part  of  defend- 
ant's railway,  and  were  there  killed  or  injured  by  said 
train,  then  the  right  of  the  plaintiff  to  recover  in  this 
action  woul^  be  the  same  as  if  said  animals  had  been 
struck  upon  said  depot  grounds  by  said  train,  and  killed 
or  injured  there.     If  you  find  from  the  evidence  that 
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said  horses,  or  any  of  them,  had  not  been  upon  the 
depot  grounds  in  question,  or  if,  having  been  there,  you 
find  that  prior  to  the  coming  of  said  train  upon  said 
depot  grounds  said  animals  had  gone  upon  another 
portion  of  defendant's  right  of  way,  and  were  there 
killed  and  injured  by  said  train,  then  plaintiff  cannot 
recover  for  such  animals,  even  if  you  find  that  said  train 
was  run  across  said  depot  grounds  at  a  greater  rate  of 
speed  than  eight  miles  an  hour,  as  such  result  would 
not  be  immediately  linked  with  the  defendant's  negli- 
gence, or  the  injury  directly  attributable  thereto." 

It  is  urged  that  this  instruction  is  erroneous, 
because  under  the  rule  announced  by  this  court  in  the 
case  of  Mondhan  v.  Railway  Co.^  45  Iowa,  523,  there 
can  be  no  liability  under  the  statute  in  any  case,  unless 
the  stock  are  injured  and  killed  upon  the  depot  grounds. 
But  that  was  a  case  where  the  injury  occurred  before 
the  train  entered  upon  the  depot  grounds.  The  defend- 
ant had  the  right  to  run  its  train  at  more  than  eight 
miles  an  hour  until  it  reached  the  depot  grounds.  It  is 
true,  there  is  language  in  the  opinion  by  which  liability 
is  stated  to  be  limited  to  inquiries  on  the  station  ground. 
But  here  we  have  another  illustration  of  the  necessity 
of  adhering  to  the  very  question  before  the  court  for 
determination.  The  instruction  above  cited  is  about  as 
strong  an  argument  as  can  be  made  in  support  of  the 
idea  that,  where  a  law  is  violated,  the  violator  should 
be  held  liable  for  the  direct  consequences  of  his  unlaw- 
ful act.  If  the  language  of  the  opinion  in  the  cited  case 
is  to  be  held  applicable  to  all  cases,  and  limited  to 
injuries  actually  inflicted  upon  animals  on  the  station 
ground,  a  railroad  company  would  not  be  liable  if  it 
should  run  through  station  grounds  at  forty  miles  an 
hour,  and  pick  up  an  animal  on  the  pilot,  and  carry  it 
safely  beyond  the  station  grounds,  and  injure  it  by 
throwing  it  oflF  at  a  place  beyond  the  station.  Such  a 
construction  of  the  statute  would  not  be  entertained  by 
any  court;  and  where,  by  excessive  speed  upon  the  sta- 
tion grounds,  animals  are  stampeded,  and  run  upon  the 
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track,  either  by  breaking  down  fences  or  otherwise, 
and,  withont  checking  the  speed,  are  run  down  and 
killed,  the  canse  and  effect  are  so  closely  connected  as 
that  it  may  fairly  be  said  that  the  unlawful  speed  of  the 
train  was  the  direct  and  proximate  cause  of  the  injury, 
and  we  do  not  think  the  court  invaded  the  province  of 
the  jury  in  so  instracting  them. 

IV.  Brown's  Station  is  in  Clinton  county,  in  this 
state,  and  the  evidence  shows  that  the  herd  law  is  in 

force  in  that  county.  The  court  instructed 
to  Stock  at  the  jury,  in  effect,  that  if  Powers,  the  owner 
law:  duty  of    of  the  horscs,  had  them  in  a  field  enclosed 

Btock-owndr. 

with  a  fence  reasonably  sufficient  to  prevent 
them  from  escaping  therefrom,  he  was  not  chargeable 
with  contributory  negligence  in  allowing  the  animals  to 
escape.  Counsel  for  appellee  contend  that,  where  the 
herd  law  is  in  force,  the  requirement  that  stock  shall 
not  be  permitted  to  roam  at  large  is  absolute,  and  the 
mere  fact  that  they  were  running  at  large  precludes 
recovery.  We  do  not  think  the  position  of  counsel  can 
be  sustained.  See  Pearson  v.  Railway  Co.y4B  Iowa,  497; 
Doran  v.  Railway  Go.^  73  Iowa,  116;  Krebs  v.  Railway 
Co.,  64  Iowa,  670;  Moriarty  v.  Railway  Co,,  64  Iowa, 
696. 

V.  One  other  question  demands  brief  consider- 
ation. The  court  struck  out  an  answer  of  a  witness  to 
^  . .        the  effect  that  Powers,  the  owner  of  the 

f?*^*^2?f-^'   horses,  stated  after  the  accident  that  the 
dence.  bg^^g  were  uot  sufficient  to  keep  the  horses 

in.  This  answer  was  properly  stricken  out,  because  it 
was  not  responsive  to  the  question,  and  because  it  was 
immaterial.  There  was  no  dispute  that  the  bars  were 
not  sufficient  to  keep  the  horses  in  the  field.  The  fact 
that  they  got  out  of  the  field  was  better  evidence  of  that 
than  the  statement  of  any  witness.  The  question  in 
dispute  was  whether  the  fence  and  bars  were  reasonably 
sufficient  to  restrain  stock.  We  discover  no  prejudicial 
error  in  the  record,  and  are  united  in  the  opinion  that 
the  judgment  should  be  Affirmed. 
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In  re  Estate  of  Petranek. 

Wills:    LEOATEES      CHARQED     WITH    TRUSTS :    REMOVAL     BY    COURT. 

Persons  to  whom  money  is  bequeathed,  but  who  are  charged  with 
the  duty  to  use  it  for  the  benefit  of  others,  are,  considered  in  their 
relation  to  the  testator  and  the  will,  legatees,  but  considered  in 
their  relation  to  the  beneficiai'ies  of  the  property,  they  at^  trustees, 
and,  as  such,  upon  their  refusal  to  act,  they  may  be  removed  by 
the  court,  and  others  appointed  in  their  stead,  to  the  end  that  the 
trust  fail  not;  and  the  persons  so  appointed  may  demand  and 
collect  the  money  of  the  executor.  (Compare  Perry  v.  Drury, 
56  Iowa,  60,  and  Seda  v.  Hvble,  76  Iowa,  429.) 

Appeal  from    Tama    District     Court. — Hon.    L.   G. 

KiNNE,  Judge. 

s 

Piled,  February  7,  1890. 

Petition  in  probate  to  compel  payment  of  a  legacy. 
In  the  last  will  and  testament  of  Albert  Petranek, 
deceased,  it  is  provided  among  other  things  as  follows : 
**  I  hereby  give,  devise  and  bequeath  to  Franz  Sevcik 
and  Fred.  Huble,  in  trust  for  the  benefit  of  the*  Catholic 
church  on  my  farm  in  Tama  county,  Iowa,  the  sum  of 
eight  hundred  dollars,  and  hereby  direct  that  they  or 
their  successors  shall  invest  said  money  safely  for  the 
benefit  of  said  church,  and  that  services  be  held  in  said 
church  for  my  soul  yearly."  Vencel  Ulch,  Joseph 
Sebesta  and  Michael  Silhonek,  members  and  trustees  of 
said  church,  filed  their  petition  in  the  district  court  of 
Tama  county  against  said  Franz  Sevcik  and  Fred. 
Huble,  alleging  that  they  declined  to  accept  said  money, 
and  execute  said  trust,  but  desired  to  be  excused  there- 
from, and  were  willing  and  anxious  that  the  court  should 
appoint  the  petitioners  in  their  stead,  to  carry  out  said 
provisions  of  the  will.  Sevcik  an^  Huble  made  default 
and,  on  October  4,  1887,  a  decree  was  entered  ''  that  the 
issues  are  found  for  the  plaintiffs,  and  decree  as  prayed 
for  in  said  petition.     Vencel  Ulch,  Joseph  Sebesta  and 
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'  Michael  Silhonek  are  appointed  trustees  of  the  fund, 
and  Franz  Sevcik  and  Fred.  Huble  removed  thereby." 
On  October  14,  1887,  said.  Ulch,  Sebesta  and  Silhonek 
filed  their  i)etitiQn  herein,  asking  an  order  upon  the 
executor  to  pay  them  said  legacy.  J.  J.  Mosnat, 
executor,  answers,  denying  that  the  district  court  had 
jurisdiction  to  remove  said  Sevcik  and  Huble,  or  to 
appoint  these  petitioners,  and  that,  upon  the  petition 

.  of  the  heirs  of  the  deceased  to  set  aside  said  bequest 
as  void,  it  wag  decided  by  the  supreme  court  {15  Iowa, 
429)  that  said  Sevcik  and  Huble  were  legatees,  and  that 
the  legal  title  to  said  money  was  in  them.  The  matter 
was  submitted  to  the  court,  and  an  order  made  upon 
the  executor  to  pay  over  the  legacy,  eight  hundred 
dollars,  to  the  petitioners,  within  thirty  days,  and  that 
the  executor  pay  the  costs,  to  which  executor  excepts, 
and  from  which  order  he  appeals. 

W.  S.  Stivers  and  J.  J.  Mosnat,  for  appellant. 

Caldwell  c6  Drahas  and  Struble  <fi  JStiffer,  for 
appellees. 

• 

Given,  J. — I.  The  only  question  presented  in 
argument  is  whether  the  district  court  had  authority  to 
remove  Huble  and  Sevcik,  and  appoint  the  petitioners. 
Appellant's  contention  is  that  Huble  and  Sevcik  are  not 
trustees,  but  legatees,  and  therefore  the  court  had  no 
authority  to  remove  them,  nor  to  designate  others  to 
occupy  their  place,  under  the  will.  In  Perry  v.  Drury, 
66  Iowa,  60,  the  will  under  notice  contained  bequests  to 
the  "  trustees  of  funds  and  donations  for  the  diocese  of 
Iowa,"  and  to  the  *' bishop  oi  the  diocese  of  Iowa,"  in 
which  it  is  expressed  as  being  "  in  trust "  for  purposes 
named.  In  the  bequest  to  the  board  of  missions  it  is 
directed  that  "  the  said  sum  shall  be  invested  by  the 
board,  and  the  interest  accruing  therefrom  each  year 
shall  be  applied  by  the  said  board  in  the  support  of 
missions  in  the  diocese  of  Iowa."  These  trustees, 
board  and  bishop  petitioned  the  court  for  an  order  on 
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the  executors  to  pay  the  legacies.  The  prayer  of  the 
petition  was  denied,  and  an  order  entered  requiring  the 
plaintiffs  to  execute  bonds  as  prescribed  by  Code,  sec- 
tion 2350,  which  provides  that  "  trustees  appoints  by 
will  or  by  the  court  must  qualify  and  give  bonds  the 
same  as  executors,  and  shall  be  subject  to  control  or 
removal  by  the  court  in  the  same  manner."  From  this 
order  the  plaintiffs  appealed,  claiming  that  they  were 
not  trustees,  but  legatees  under  the  will;  thus  presenting 
the  identical  question  that  is  now  urged. 

It  will  be  seen,  from  what  we  have  stated,  that  the 
bequests  in  that  will  and  in  this  are  identical,  so  far  as 
it  affects  the  relations  of  the  persons  named  in  the  wills. 
In  that  case  the  court  says  :  "  Two  classes  of  persons 
may  take  personal  property  under  a  wilL  The  first 
class  includes  those  who  take  property  to  hold  for  a 
determinate  period,  and  at  the  expiration  thereof  it  is 
to  be  transferred  to  the  beneficiaries  under  the  will. 
Such  persons  are  in  no  sense  legatees.  They  are  merely 
trustees.  The  other  class  includes  those  to  whom  per- 
sonal property  is  bequeathed,  and  who  are  charged 
with  certain  trust  duties  in  respect  thereto.  They  are, 
in  fact,  legatees  charged  with  executing  the  benevolent 
or  other  purposes  of  the  testator.  Considered  in  their 
relations  to  the  testator  and  the  will,  they  are  legatees. 
Regarded  in  their  relations  to  the  beneficiaries  of  the 
property  which  they  take  under  the  will,  they  are 
charged  with  trust  duties.  But  they  cannot  be  called 
trustees  without  words  of  qualification.  They  take  the 
property  as  legatees,  and  in  their  relations  to  the  will, 
and  in  the  settlement  of  the  estate,  are  known  and 
designated  as  such.  The  plaintiffs  belong  to  the  second 
class  above  designated,  aijd  in  the  proceedings  relating 
to  the  estate  in  the  probate  court  are  to  be  regarded  and 
designated  as  *  legatees,'  and  not  as  'trustees.'  They 
do  not,  therefore,  come  within  the  provisions  of  Code, 
section  2360." 

It  cannot  be  questioned  but  that  under  said  section 
2350  the  courts  have  power  to  remove  trustees  appointed 


JANUARY  TERM,  1890.  413 

The  State  v,  Meloney. 

in  wills,  for  sufficient  cause,  and  to  appoint  others  to 
administer  the  trust;  but,  clearly,  no  such  power  can  be 
exercised  as  to  legatees.  To  do  so  would  put  the  court 
in  the  place  of  the  testator.  Seda  v,  Huhle^  75  Iowa, 
429,  was  an  action  by  the  heirs  of  this  testator  to  declare 
this  bequest  void  upon  the  grounds,  among  others,  that 
the  church  named  had  no  legal  existence,  and  that  the 
church  is  prohibited  from  holding  or  taking  any  prop- 
erty. This  court  held  that  ''the  legal  title  to  the 
money  is  in  the  persons  named,  coupled,  however,  with 
the  trust;"  and  that  it  was  immaterial  whether  the 
church  is  prohibited  from  holding  property  or  not, 
because  the  money  is  not  devised  to  the  church,  but  to 
the  parties  named  in  the  will.  It  follows  from  these 
cases  that  Frank  Sevcik  and  Fred.  Huble  were  legatees, 
charged  with  the  trust  of  carrying  out  the  purposes 
of  the  testator  with  respect  to  the  money  bequeathed. 
While  they  were  legatees  in  such  sense  as  to  be  exempt 
from  giving  bond,  yet,  in  view  of  the  power  and  duty 
of  courts  of  equity  to  see  that  such  trusts  are  fully  and 
faithfully  carried  out,  and  that  they  do  not  fail  for 
want  of  a  trustee  to  execute  them,  our  conclusion  is  that 
Sevcik  and  Huble  were  in  such  sense  trustees  that  upon 
their  refusing  to  act,  or  for  other  good  cause,  the  court 
might  properly  appoint  others  to  execute  the  trust. 
It  is  contended  that,  as  there  was  a  qualified  and  acting 
executor,  and  the  estate  unsettled,  there  was  no  neces- 
sity for  appointing  trustees.  It  is  a  sufficient  answer  to 
say  that  the  executor  had  no  power  over  this  bequest 
beyond  paying  it  to  the  persons  authorized  to  receive  it. 
The  order  of  the  district  court  is  Affirmed. 


The  State  v.  Meloney 

Iiiquor  Nuisance :  fine  :  amount  :  discretion  of  coubt.  Defend- 
ant plead  giiilty  to  an  indictment  for  keeping  a  liquor  nuisance, 
and  was  adjudged  to  pay  a  fine  of  one  thousand  dollars.  He  filed 
an  affidavit  to  the  effect  that  he  believed  the  laws  prohibiting  the 
saleb  of  liquors  as  he  sold  them  to  be  unconstitutional,  and  that,  as 
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soon  as  the  supreme  court  of  the  United  States  declared  such  laws 
to  be  constitutional,  he  closed  his  saloon,  and  was  resolved  never 
again  to  engage  in  the  business  in  violation  of  law.  There  being 
nothing  in  the  record  as  to  d  ef endant's  antecedents,  and  nothing 
to  show  how  often,  if  ever  before,  he  had  been  indicted  for  similar 
offenses,  Jield  that  this  court  could  not  say  that  the  district  court 
had  abused  its  discretion,  or  that  the  fine  was  excessive. 

Appeal  from  Wapello  District  Court. — Hon.  Charles 

D.  Leggett,  Judge. 

Filed,  February  7,  1890. 

Defendant  entered  a  plea  of  guilty  to  an  indict- 
ment which  charged  him  with  the  crime  of  nuisance, 
committed  by  violating  the  law  in  regard  to  the  sale  of 
intoxicating  liquors.  He  was  adjudged  to  pay  a  fine 
of  one  thousand  dollars,  and  to  be  imprisoned  in  the 
county  jail  in  default  of  payment.  From  that  judgment 
he  appeals. 

# 
/.  J.  Smithy  for  appellant. 

John  Y.  Stone^  Attorney  General,  and  A.  C.  Stecfc^ 
County  Attorney,  for  the  State. 

R031NSON,  J. — The  indictment  was  presented  and 
filed  in  the  district  court  on  the  twenty-fifth  day  of 
November,  1887,  and  charged  that  the  crime  alleged 
was  committed  on  that  day,  and  at  other  times  since 
the  ninth  day  of  September,  1887.  The  minutes  of 
evidence  attached  to  the  indictment  show  a  large 
number  of  sales  of  beer.  An  affidavit  of  defendant, 
which  states,  in  effect,  that  in  conducting  his  business 
he  did  so  in  good  faith,  believing  that  he  had  a  right 
to  do  so,  for  the  reason  that  he  had  erected  the  build- 
ing described  in  the  indictment,  and  furnished  and 
fitted  it  up  for  the  sale  of  beer,  before  chapters  8  and 
143  of  the  Acts  of  the  Twentieth  General  Assembly  were 
enacted,  and  that  he  had  kept  the  building  closed  since 
the  constitutionality    of   liquor   legislation  had  been 
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affirmed  by  the  supreme  court  of  the  United  States,  and 
was  resolved  not  to  engage  in  the  business  of  selling 
liquors  again  in  violation  of  law.  The  record  shows 
no  evidence  but  the  minutes  of  testimony  and  the  affi- 
davit mentioned. 

Appellant  insists  that  the  judgment  was  excessive, 
and  asks  that  it  be  reduced.  We  know  nothing  of  the 
antecedents  of  defendant,  and  but  little  of  his  business, 
excepting  that  it  was  illegal.  His  affidavit  justifies  the 
presumption  that  he  had  been  engaged  in  that  for  some 
years,  and  the  limitation  of  time  fixed  by  the  indict- 
ment suggests  that  it  may  not  have  been  the  first  one 
found  against  him  for  violating  the  law  in  regard  to  the 
sale  of  intoxicating  liquors.  In  many  cases  where  fines 
are  to  be  imposed  for  violations  of  law,  the  court,  having 
a  discretion  as  to  the  amount,  may  properly  take 
cognizance  of  facts  and  circumstances  which  the  record 
does  not  and  cannot  disclose,  in  fixing  the  amount  of 
the  fine :  and,  unless  its  discretion  is  abused,  this  court 
ought  not  to  interfere.  In  this  case  there  is  nothing 
to  show  an  abuse  of  discretion  ;  and  the  judgment  of  the 
district  court  will,  therefore,  be  Affirmed, 


Young  v.  The  Burlington  Wire  Mattress  Company. 

1.  Master  and  Servant :  defective  machineby  :  personal  in jxtby. 
Plaintiff,  in  the  performance  of  his  duty  as  defendant's  employe, 
was  required  to  place  a  belt  upon  a  pulley,  and  in  order  to  do  so 
he  used  a  ladder  to  climb  to  the  pulley,  and  because  the  belt 
worked  hard,  as  he  tried  to  move  it  the  ladder  slipped  and  caught 
into  another  pulley,  and  threw  plaintiff  upon  a  belt  running  a 
tenon-machine,  and  he  was  finally  thrown  upon  the  knives  of  the 
tenon-machine  and  injured.    Held — 

(1)  That,  since  it  was  not  the  structure  of  the  ladder  that  caused 
plaintiff  to  fall,  but  rather  the  strain  upon  it  required  by  the 
work  he  was  doing,  he  could  not  recover  on  account  of  alleged 
defects  in  the  ladder. 
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(2)  That  he  could  not  recover  on  the  ground  that  there  should 
have  been  a  *' shifter  "  provided  for  placing  the  belt  upon  the 
pulley,  because  the  pulley  in  question  was  a  fixed  one,  and 
shifters  are  not  used  with  fixed  pulleys. 

(8)  That  defendant  could  not  be  charged  with  negligence  in 
not  having  the  knives  of  the  tenon-machine  covered,  in  the 
absence  of  a  showing  that  it  was  customary,  or  even  prac- 
ticable, to  cover  such  knives. 

2.  Practice:  oba.l  motion  to  direct  verdict.  A  motion  by 
defendant  for  a  verdict  upon  plaintiff 's  evidence  is  a  demurrer  to 
the  evidence,  and  need  not  be  in  writing,  notwithstanding 
sections  2645,  2649  and  2911  of  the  Ck>de,  requiring  motions  in 
general  to  be  in  writing.  (See  Foley  v.  Railway  Co.,  64  Iowa, 
644.) 

8.  InstruotioxiB :  orally  directing  verdict.  A  direction  to  the 
jury  to  return  a  verdict  for  defendant  upon  plaintiff's  evidence, 
upon  motion  to  that  effect,  is  not  in  the  nature  of  an  instruction, 
and  is  not,  therefore,  within  the  provision  of  section  2784  of  the 
Code,  requiring  instructions  to  be  in  writing,  (See  Milne  v. 
Walker,  59  Iowa,  186,  and  Stone  v,  Railtvay  Co.,  47  Iowa,  82.) 

Appeal  from  Des  Moines  District  Coicrt.—'Ro^ .  Chas. 

H.  Phelps,  Judge. 

Filed,  February  7,  1890. 

Action  to  recover  for  personal  injuries  sustained 
by  plaintiff  through  defendant's  negligence  while 
engaged  in  operating  machinery  in  defendant's  manu- 
factory. Upon  the  close  of  plaijitiflE's  testimony  the 
district  court,  upon  the  oral  motion  of  defendant's 
counsel,  directed  a  verdict  for  defendant.  Plaintiff 
appeals. 

Newman  &  BlaTce^  for  appellant. 

(7.  L.  Poor^  for  appellee. 

Beok,  J. — I.     The  evidence  introduced  by  plaintiff 

shows  that  he  was  employed  by  defendant  and  engaged 

1.  MASTEii  and     '^^  running  a  saw  propelled  by  steam  in  a 

dIfeStiVe        room  in    defendant's    manufactory    where 

pSSolJS'^^*      was  other  machinery,  as  a  tenon-machine, 

injury.  ^^so  propelled  by  steam.     He  was  required, 

in  the  discharge  of  his  duty,    to  place  a  belt  upon  a 
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pulley  which  would  move  a  circular  saw.     In  order  to 
do  this,  he  ascended  a  ladder  to  the  pulley.    The  belt 
[•  ''worked    hard. "     In    endeavoring    to   move   it,   the 

ladder  slipped,  caught  into  another  pulley,  and  threw 
plaintiff  upon  a  belt  running  the  tenon-machine,  and 
he  was  finally  thrown  upon  the  knives  of  the  machine, 
and  his  hand  was  so  injured  that  it  was  necessary  to 
amputate  the  arm  two  and  a  half  inclies  above  the  wrist. 
The  ladder  had  no  hooks  or  grapplings  on  the  top  end, 
nor  spikes  or  projections  on  the  bottom. 

II.  It  does  not  appear  that  the  structure  of  the 
ladder  caused  plaintiff  to  fall,  but,  rather,  that  the  work 
he  was  doing  required  such  a  strain  upon  the  ladder  as , 
to  cause  it  to  move,  which  threw  defendant  upon  a  belt. 
The  fact  that  the  accident  resulted  while  plaintiff  was 
using  the  ladder,  and  the  form  of  its  structure,  do  not 
authorize  the  conclusion  that  it  was  negligence  in 
defendant  to  furnish  the  ladder  for  the  plaintiff 's  use. 
There  is  no  ground  for  the  conclusion  that,  if  the  ladder 
had  been  differently  constructed,  the  accident  would 
not  have  happened. 

III.  The  knives  of  the  tenon-machine  were  not 
covered.  It  is  doubtless  true  that  if  they  had  been 
covered  the  injury  would  not  have  resulted  ;  at  least,  it 
would  not  have  been  of  the  extent  suffered  by  plaintiff. 
But  defendant  is  not  required  to  use  appliances  so 
constructed  that  no  injury  can  be  inflicted  by  them 
under  any  circumstances.  They  must  provide  for 
their  employes  such  appliances,  so  constructed,  that 
they  may  be  used,  in  the  exercise  of  due  care,  with 
reasonable  safety;  and  danger  and  injury  must  not 
result  from  the  defects  in  or  the  defective  construction 
of  the  appliances,  considered  in  view  of  their  use.  We 
are  impressed  with  the  belief  that  had  plaintiff  been 
as  watchful  and  as  careful  as  he  should  have  been  the 
ladder  would  not  have  moved  so  as  to  throw  him  upon 
the  tenon-machine,  and  that  a  ladder  of  the  character 

■   which  it  is  claimed  this  ladder  should  have  possessed, 
if  used  with  no  greater  care  than  plaintiff  exercised 
Vol.  79—27 
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whei\,he  received  the  injury,  would  not  have  prevented 
the  accident.  In  other  words,  the  manner  of  the  use 
of  the  ladder  by  plaintiff,  rather  than  its  faulty  con- 
struction, caused  the  injury. 

lY.  It  is  said  that  there  should  have  been  a  lever 
called  a  '^shifter"  used  in  pulling  the  belt  on  the 
pulley  for  plaintiff's  use.  But  a  ''shifter"  could  not 
have  been  used  in  jiutting  the  belt  on  the  pulley,  for  it 
was  a  fixed,  or,  as  it  is  called  in  the  abstract,  a  ''tight," 
pulley,  and  was  on  the  main  shaft  "Shifters" 
are  only  used  to  move  belts  from  fixed  to  "loose" 
pulleys,  or  vice  versa;  and,  as  we  understand  it, 
"loose"  pulleys  are  not  usually  put  upon  a  main  shaft. 
They  are  commonly  at  the  other  end  of  the  belting. 

V.  It  is  insisted  that,  if  the  knives  of  the  tenon- 
machine  had  been  covered,  the  accident  would  not  have 
occurred.  But  it  is  not  shown  that  this  is  usual,  or 
even  practicable,  or  that  a  cover  could  have  been  so 
constructed  as  to  have  prevented  plaintiff's  hand 
coming  in  contact  with  the  knives  when  the  machine 
was  in  use.  If  the  machine  was  in  use,  or  ready  for 
use,  it  was  plaintiff's  duty  to  take  notice  of  that  fact, 
and  to  avoid  all  dangers  arising  from  the  knives  being 
uncovered.  We  reach  the  conclusion  that  it  does  not 
affirmatively  appear  that  the  court  below  erred  in 
directing  a  verdict  to  be  rendered  for  defendant. 

VI.  It  is  insisted  that  the  district  court  erred 
in  entertaining  an  oral  motion  to  direct  a  verdict  for 
«.  Practice:       defendant.     Couuscl  rely  upon  provisions 

to^dire^ct^"*     of  our  statute  requiring  motions  to  be  in 
verdict.  writing.     Code,  sees.  2645,  2649,  2911.     The 

motion  was  really  a  demurrer  to  evidence,  by  which 
defendant  submitted  his  case  upon  the  evidence  offered 
by  plaintiff,  claiming  that  it  established  no  ground 
of  recovery  in  favor  of  plaintiff.  1  Archb.  Pr.  196-209; 
Gould.  PI.  446.  It  is  the  uniform  practice  in  this  state 
to  present  such  a  motion  or  demurrer  orally,  and  this 
court  has  sanctioned  the  practice.  Foley  v.  Railway 
Co,,  64  Iowa,  644. 
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VII.    The  dirfection  to  the  jury  to  return  a  verdict 

for  defendant  was  not  in  the  nature  of  an  instruction, 

a  iNSTRuo         *^d  is  therefore  not  within  the  provisions 

di?^cu2r"^    of  Code,  section  2784,  requiring  instructions 

Terdict.         |.Q  ^   jjj  writing.     Milne  v.     Walker,   59 

'  Iowa,  186;  Stone  v.  Railway  Co.j  47  Iowa/  82.  It  is 
3iinply  the  announcement  of  the  order  made  upon  siis- 
tiiining  plaintiff's  demurrer  to  the  evidence.  In  our 
opi^jion,  the  judgment  of  the  district  court  ought  to  be 

Affirmed. 


Becker  v.  The  Keokuk  Waterworks. 

1.  Cities  and  Towns :  'breach  of  coNTRAcn  to  supply  watbb  : 
ACTION  BT  taxi'ayeb.  The  owner  of  city  property  which  is 
destroyed  by  fire  through  a  failure  of  a  water  company  to  supply 
water  according  to  the  terms  of  its  contract  with  the  city,  cannot 
maintain  an  action  for  damages  against  the  company,  even  though 
a  special  fund  has  been  raised  by  the  city  by  taxation  to  pay  for  a 
sufficient  supply  of  water  for  use  in  case  of  fires,  and  the  plaintiff 
has  contributed  to  such  fund.  (Ck)rapare  Davis v.  Waterworks  C#., 
54  Iowa,  59.) 

2.  The  Same:  oontract  by  ctty  fob  indemnity  of  fbopkbty- 
OWNBB.  The  powers  conferred  upon  municipal  corporations  are 
to  be  strictly  construed  {Clark  v.  City  of  Des  Moines,  10  Iowa, 
218 ;  McPherson  v.  Foster ^  48  Iowa,  67) ;  and  the  law,  which 
authorizes  cities  to  contract  for  the  building  and  operation  of 
waterworks  by  individuals  or  companies,  confers  no  power  to 
contract  with  such  individual  or  company  to  indemnify  a  citizen 
and  taxpayer  for  damages  which  he  may  sustain  by  reason  of  a 
failure  to  furnish  water  as  provided  in  the  contract,  so  as  to  enable 
the  citizen  to  maintain  an  action  therefor  in  his  own  name. 

I 

A2)peal  from  Keokuk  Superior  Court. — Hon.  Henry 

Bank,  Jr.,  Judge. 

Filed,  February  7,  1890. 

Action  to  recover  damages  for  loss  of  property  by 
fire.     A  demurrer  to  the  petition  was  sustained ;  and, 
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plaintiff  refusing  to  farther  plead,  judgment  was  ren- 
dered in  favor  of  defendant  for  costs.   Plaintiff  appeals. 

James  H.  Anderson^  for  appellant. 

James  0.  Davis,  for  appellee. 

Robinson,  J. — In  the  year  1877,  the  city  of  Keokuk, 
by  means  of  an  ordinance,  entered  into  an  agreement 
with  defendant  for  a  supply  of  water.  The  ordinance 
specified  the  capacity  of  the  waterworks  which  should 
be  operated  by  defendant,  and  provided  that  it  should 
at  all  times,  day  and  night,  be  prepared  to  perform 
certain  duties  imposed  by  the  ordinance,  and  to  furnish 
the  quantity  of  water  specified.  It  provided  that  the 
city  should  pay  fixed  amounts  for  the  use  of  a  specified 
number  of  hydrants  to  be  furnished  by  defendant  for 
the  purpose  of  extinguishing  fires,  and  for  other  use, 
and  that  the  amounts  to  be  so  paid  should  be  raised  by 
means  of  a  special  tax  Vo  be  levied  upon  the  taxable 
property  within  the  limits  of  the  city  which  would 
receive  benefit  and  protection  from  the  waterworks. 
Section  18  of  the  ordinance  is  as  follows  :  "That  in 
laying  down  the  pipes  and  conduits  necessary  to  supply 
the  city  with  water  it  is  hereby  expressly  provided  that 
no  authority  is  conferred  by  the  council  to  interfere 
with  the  rights  and  privileges  heretofore  granted  to  the 
Keokuk  Gaslight  and  Coke  Company,  and  to  railroads 
and  other  public  corporations  holding  under  the  city  ; 
and  it  is  expressly  provided  that  said  waterworks,  in 
laying  its  mains  and  pipes,  and  in  enjoying  the  privi- 
leges herein  granted,  shall  not  in  any  manner  disturb 
or  displace  any  of  the  permanent  monuments  of  the  said 
city  at  street  crossings,  and  in  other  places.  This  grant 
to  the  water-works  company  being  conferred  with  the 
expressed  conditions  that  said  company  shall  be  liable 
for  all  injury  to  persons  or  property  caused  by  the 
negligence,  mismanagement  or  fault  of  itself  or  its 
employes,  while  engaged  in  the  construction  or  opera- 
tion   of   said   works;    and,   should  the  city  be  sued 


JANUARY  TERM,  1890.  421 

Becker  v.  The  Keokuk  Waterworks. 

therefor,  they  shall  be  notified  of  such  suit,  and  there- 
upon it  shall  be  the  duty  of  said  company  to  defend  or 
settle  the  same,  and,  should  judgment  go  against  the. 
city,  in  such  case  they  shall  recover  the  amount,  with 
costs,  from  the  company,  and  the  record  of  the  judg- 
ment against  the  city  shall  be  conclusive  evidence  in 
the  cause  to  enable  the  city  to  recover  in  any  suit 
therein  against  the  company." 

The  plaintiff  was  a  property-owner  and  taxpayer 
of  the  city  of  Keokuk  at  the  time  of  the  fire  in  contro- 
versy, and  had  paid  special  taxes  levied  upon  his 
property  pursuant  to  the  terms  of  the  ordinance,  which 
were  used,  as  therein  provided,  for  the  payment  of 
defendant.  While  the  contract  with  defendant  was  in 
force,  property  belonging  to  plaintiff  situate  within  the 
limits  of  the  city  to  be  benefited  and  protected  by  the 
waterworks  was  destroyed  by  fire.  The  fire  department 
of  the  city  was  at  the  fire  in  time  to  have  extinguished 
it,  but  the  supply  of  water  failed  through  the  fault  of 
defendant,  and  in  violation  of  its  agreement ;  in  conse- 
quence of  which  the  property  of  plaintiff  was  burned. 
He  seeks  to  recover  its  value  of  defendant. 

I.  The  demurrer  contains  several  grounds,  only 
one  of  which,  however,  is  so  fully  set  out  as  to  require 
i.cTiEsand  examination.  That  is,  in  substance,  that 
Sf'^ontSSr^  the  petition  fails  to  show  a  privity  of  con- 
watwPaction  *ract  between  plaintiff  and  defendant.  The 
by  taxpayer:  chief  questiou  raised  by  the  demurrer  was 
considered  in  Davis  v.  Waterworks  Co.^  64  Iowa,  59, 
and  decided  adversely  to  the  claim  now  made  by  plain- 
tiff. But  he  contends  that  this  case  differs  from  that  in 
several  material  particulars.  In  this  case  a  spgcial  f  und 
was  raised  by  the  city  to  pay  for  a  sufficient  supply  of 
water  for  use  in  case  of  fires,  and  to  that  fund  plaintiff 
contributed.  It  is  said  that  in  making  the  contract, 
and  in  levying  and  collecting  the  taxes  required  by  its 
provisions,  the  city  acted  as  a  mere  agent.  We  do  not 
think  the  fact  that  the  citv  levies  and  collects  a  tax  to 
be  paid  to  defendant  creates  any  privity  of  interest 
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between  defendant  and  the  taxpayers.  In  making  the 
contract,  the  city  discharged  one  of  the  duties  for  which 
it  was  created ;  and  in  raising  the  required  money  it 
only  provided  the  consideration  due  from  it  by  virtue 
of  the  contract.  It  will  hardly  be  claimed  that  defend- 
ant could  proceed  against  a  taxpayer,  in  the  first 
instance,  for  any  unpaid  money  due  under  the  contract 
from  the  city. 

11.    It  is  said   that  section  18  of  the  ordinance 
expressly  provides  that  defendant  shall  be  liable  for  all 
2.  Toe  same:      injury  to  persous  or  property  caused  by  the 
city^fS^in-^     negligence  or  mismanagement  of  defend- 
propSrty-*^'      ants  or  its  employes,  and  that  this  action  is 
**™*'-  authorized  by  section  2652  of  the  Code.     It 

was  decided  in  Vanhorn  v.  dtp  of  Des  Moines^  63 
Iowa,  448,  that  the  city  was  not  liable  for  the  failure  of 
the  waterworks  company  to  furnish  the  water  required 
b3rits  contract  to  extinguish  fires,  even  though  the  city 
had  taken  a  contract  from  the  company  to  protect  it 
from  liability  which  might  arise  for  malfeasance  or 
neglect  on  the  part  of  the  company.  It  was  further 
held  that  the  city  could  not  assume  a  liability  for  neg- 
ligence where  none  was  imposed  by  law,  and  that  the 
contract  of  indemnity  must  be  regarded  as  having 
reference  to  existing  grounds  of  liability,  and  not  as 
creating  new  ones.  Much  stress  is  placed  by  appellant 
upon  that  part  of  section  18  which  provides  **  that  said 
company  shall  be  liable  for  all  injury  to  persons  or 
property  caused  by  the  negligence,  mismanagement  or 
fault  of  itself  or  its  employes,  while  engaged  in  the 
construction  or  operation  of  said  .works."  Municipal 
corporations  have  and  can  exercise  only  such  powers  as 
are  expressly  granted  to  them  by  law,  and  such  inci- 
dental ones  as  are  necessary  to  make  those  powers 
available,  and  are  essential  to  effectuate  the  purposes  of 
the  corporation;  and  those  powers  are  strictly  con- 
strued. Clark  V.  City  of  Des  Moines^  19  Iowa,  212 ; 
IfcPherson  v.  Foster^  43  Iowa,  67.  The  law  which 
authorizes  cities  to  contract  with  individuals  and  com- 
panies for  the  building  and  operating  of  waterworks 
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confers  no  powers  upon  a  city  to  make  a  contract  of 
indemnity  for  the  individual  benefit  of  a  taxpayer,  for 
a  breach  of  which  he  conld  maintain  an  action  in  his 
own  name.  In  view  of  the  law  applicable  to  such  cases, 
the  provision  of  section  18,  relied  upon  by  appellant, 
considered  in  connection  with  the  entire  ordinance, 
mnst  be  construed  to  refer  to  injuries  for  which  the  city 
would  have  been  liable  if  caused  by  negligence,  mis- 
management or  fault  on  its  part.  The  judgment  of  the 
superior  court  is  Affirmed. 


79    4231 
99    437 


Weitz  v.  The  Independent  District  of  Des  Moines,    loe  427 

1.  Sohool  Dlstriots :  contraot  for  school  house  :  what  neces- 
SABY.  Under  section  1723  of  the  Code,  a  school  district  cannot 
enter  into  a  valid  contract  for  the  erection  of  a  school  house,  except 
with  the  lowest  responsible  bidder  upon  his  giving  bonds  for  the 
faithful  performance  of  the  contract;  and  the  mere  acceptance 
of  a  bid  by  mistake,  which  is  not  the  lowest  responsible  one, 
does  not  constitute  a  contract  with  the  bidder. 

2.     : :  not  consummated.    Where  plaintiff  relied  upon  a 

resolution  of  defendant's  directors  accepting  his  bid  for  the  erection 
of  a  school  house,  it  was  error  to  refuse  defendant  leave  to  plead 
and  prove  that  it  was  the  understanding  of  both  parties  that  a 
written  contract  should  be  executed  by  the  parties,  and  that  the 
plaintiff  should  give  bonds  for  the  performance  of  such  contract; 
for,  if  such  was  the  understanding,  there  was  no  consummated 
contract. 

8.     Appeal :  beoobd  :  eyidenob.    On  appeal  to  this  court,  only  so 
"  much  of  the  evidence  offered  and  introduced  should  appear  in  the 
abstract  as  is  necessary  to  determine  the  points  to  be  reviewed. 

Appeal  from   Polk  District    Court, — Hon.    Marcus 

Kavanagh,  Jr.,  Judge. 

Filed,  February  7,  1890. 

Action  to  recover  damages  for  the  repudiation  by- 
defendant  of  a  contract  to  build  a  school  house,  whereby, 
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and  by  other  acts,  plaintiff  was  prevented  from  perform- 
ing such  contracts.  A  judgment'  was  rendered  upon  a 
verdict  for  plaintiff.     Defendant  appeals. 

Si.  JohUi  Stevenson  <fe  Whisenand^  for  appellant. 

Phillips  &  Harvison  and  (7.  J.  Ooode^  for  appellee. 

r 

Beck,  J. — I.  The  plaintiff  alleged  that  the  defend- 
ant caused  its  secretary  to  publish  a  notice  inviting 
sealed  proposals  for  building  a  house  to  be  occupied  by 
a  high  school;  that  plaintiff  responded  to  this  invitation, 
and  gave  defendant  a  proposal  for  the  work;  and  that 
defendant  opened  the  bids  received  under  the  notice, 
and  examined  the  same,  and  accepted  plaintiff's  bid, 
and  caused  plaintiff  to  be  notified  thereof.  It  is  further 
alleged  that  plaintiff  fully  performed  the  contract  which 
they  alleged  was  entered  into  by  the  acceptance  of  this 
proposal,  but  that  defendant  repudiated  the  contract, 
and  prevented  plaintiff  from  performing  it  on  his  part. 
The  allegations  of  the  petition,  except  as  to  the  publi- 
cation of  notice  and  the  employment  of  architects,  were 
denied  in  the  answer.  By  an  amendment  thereto  the 
defendant  alleges  that  plaintiff  and  others  submitted 
proposals  for  the  work,  and  the  directors  of  the  defend- 
ant, believing  that  another  bid  lower  than  plaintiff's 
was  not  made  by  a  responsible  person,  at  a  meeting  of 
the  directors  voted  to  accept  plaintiff's  bid,  which  did 
not  provide  for  the  time  for  the  completion  of  the  build- 
ing, nor  the  manner  of  making  payments  therefor,  and 
it  was  understood  by  both  that  a  written  contract  should 
be  executed  by  the  parties,  and  a  bond,  approved  by 
the  defendant's  directors,  should  be  executed  by  plain- 
tiff, as  security  for  the  performance  of  the  contract,  and 
that  after  the  adjournment  of  the  meeting  when  the 
vote  for  accepting  plaintiff's  proposition  was  had,  it 
was  discovered  by  defendant's  directors  that  plaintifl 
was  not  the  lowest  bidder,  but  that  another  bid,  lower 
than  plaintiff's,   was  made  by  a  responsible  bidder. 


'JT 
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Upon  motion  of  plaintiff  the  district  court  struck  from 
the  files  this  amendment  to  the  answer,  on  the  ground 
that  it  was  immaterial.  Evidence  was  introduced  tend- 
ing to  show  the  acceptance  of  plaintiff '  s  bid  by  a  reso- 
lution  of  the  defendant's  directors,  and  the  refusal  of 
defendant  to  permit  the  plaintiff  to  do  the  work.  It  was 
also  shown  that  another  bidder  had  proposed  to  do  the 
work  for  one  thousand  dollars  less  than  plaintiff's 
offer.  The  defendant  offered  to  prove  that  certain  lower 
bidders  were  responsible,  and  that  their  bid  was  rejected 
because  of  the  fact  that  they  were  not  known  to  be 
responsible,  and  that,  after  the  adjournment  of  the 
meeting  at  which  the  resolution  was  adopted  accepting 
plaintiff's  bid,  the  directors  of  defendant  discovered 
that  the  lower  bidders  were  responsible.  This  evidence 
was  rejected,  the  court  holding  that  the  defendant 
became  bound  by  the  acceptance  of  the  directors,  which, 
with  the  proposal,  constituted  a  contract  between  the 
particts.  An  instruction  to  this  effect  was  given  to  the 
jury.  Upon  these  rulings  of  the  court  certain  questions 
arise,  the  determination  of  which  will  prove  decisive  of 
the  case. 

.  An  instruction  of  the  court  in  the  following  lan- 
guage plainly  expresses  the  view  of  the  district  court 
as  to.  the  facts  and  the  law  of  the  case:  ''You  are 
instructed,  as  a  matter  of  law,  that  the  plaintiff  and 
defendant  did  enter  into  a  contract  for  the  erection  of 
said  building,  whereby  said  plaintiff  was  to  receive 
fifty-three  thousand,  five  hundred  dollars,  and  that  the 
defendant  was  guilty  of  a  breach  of  said  contract,  and 
plaintiff  is  entitled  to  damages  therefor.  TJie  only 
question  for  you  to  determine  is  the  amount  of  damages 
he  is  entitled  to  recover.  The  burden  of  proof  is  upon 
the  plaintiff  to  prove  such  sum  by  a  preponderance  of 
the  testimony."  Upon  these  expressions  of  the  view  of 
the  law  and  facts  held  by  the  court  below,  certain  ques- 
tions arise  which  are  decisive  of  the  case. 

II.     The    statute    requires    that    contracts  of  the 
character  of  the  one  in  suit  for  the  construction  of  a 
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1.  School  dis-  schooI  housB  ''shall  be  let  to  the  lowest 
tiictfor°'^'  responsible  bidder,  and  bonds  with  suffi- 
what°ne<M»?*'  ^ient  suieties  for  the  faithfal  performance 
■*^-  of  the  contract  shall  be  required.'*     Code, 

sec.  1723.    The  power  of  the  directors  is  limited  and 
circumscribed  by  the  statute.     They  can  enter  into  no 
contract  unless  authorized  to  do  so,  when  the  terms  of 
the  contract  and  the  manner  of  binding  the  district, 
and  the  things  to  be  done  in  order  to  bind  it,  as  pre- 
scribed by  the  statute,  niust  be  pursued.    This  position 
is  based  upon  familiar  legal  principles.     The  statute 
confers  upon  the  school  directors  the  power  to  contract 
for  the  building  of  a  school  house  with  one  who  is  the 
"lowest  responsible  bidder,"  and  who  shall  furnish 
*' bonds  with  sufficient  sureties  for  the  faithful  per- 
formance of  the  contract."     If  plaintiff  was  not  the 
lowest  bidder,  and  did  not  furnish  the  bonds  required, 
the  statute  conferred  no  power  upon  the  directors  of 
the    defendant    to    contract    with    plaintiff.     Pcurr  t?. 
Village  of  'Chreenhush^    72   N.    Y.  463;  Dickinson  v. 
Poughkeepsie,  75  N.  Y.  65;  Dill.  Mun.  Corp.  [1  Ed.] 
p.  388;  [3  Ed.]  sees.  466,  468.     In  defense  to  plaintiff's 
action  the  defendant  was  authorized  to  show  that  plain- 
tiff was  not  in  fact  the  "lowest  bidder,"  and  that  the 
bond  required  by  the  statute  had  not  been  given.     The 
acceptance  of  the  bid  of  plaintiff  by  the  resolution  of 
the  directors  did  not  create  a  binding  contract  to  do  the 
work,  for  there  was  a  want  of  compliance  with  the 
requirements  of  the  statute,  the  observance  of  which  is 
essential  to  confer  authority  upon  the  directors  to  enter 
into  the  contract.     And  for  the  same  reason  the  accept- 
ance of  the  proposal  did  not  create  an  agreement  to 
contract,  for  the  reason  that   the  contract,   if  made, 
would  have  been  void.     The  law  will  not  enforce  an 
agreement  to  enter  into  a  void  contract.    Counsel  for 
plaintiff  cite  many  cases  relating  to  the  creation  of  a 
contract  by  the  acceptance  of  an  offer  or  proposal  and 
cognate  matters,  but  none  of  these  are  in  conflict  with, 
the  position  we  have  announced. 
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III.  The  defendant  ought  to  have  been  permitted 
to  plead  as  a  defense  that  it  was  the  understanding  of 
2  . .       the  parties  that  a  written  contract  should  be 

sammat'ed.  entered  iuto.  If  that  was  an  agreement, 
surely  no  contract  existed  for  building  the 
house,  unless  the  written  instrument  had  been  executed. 
It  may  be  that  the  acceptance  of  the  bid,  had  there 
been  no  statute  requiring  a  contract  to  be  made  with 
the  lowest  responsible  bidder,  would  have  raised  an 
agreement  to  enter  into  a  contract.  But  this  action  is 
not  upon  such  an  agreement;  it  is  on  the  contract  to 
build  the  house,  which,  if  there  was  an  agreement  that 
it  should  be  reduced  to  writing,  was  in  fact  never 
entered  into.  See  Commissioners  v.  Brown^  32  N.  J. 
Law,  504;  Morrill  v.  Mining  Co.^  10  Nev.  125; 
Fredericks  ©.  Fasnacht^  30  La.  Ann.  117;  Avendano  v. 
Arthur^  30  La.  Ann.  316;  Congdon  v.  Darcy,  46  Vt.  478;' 
Fads  V.  City  of  Carondelet,  42  Mo.  113;  Paige  v. 
Woolen  Co.  J  27  Vt.  485.  These  constructions  lead  us  to 
the  conclusion  that  the  district  court  erred  in  striking 
the  amended  answer,  in  excluding  the  evidence  above 
referred  to,  and  in  giving  the  instruction  quoted  above. 

IV.  Objection  is  made  to  the  record  on  the  ground 
that  it  is  not  shown  that  we  have  before  us  all  the  evi- 
dence offered  as  well  as  the  evidence  intro- 

cord  r^evt*"  duced.  The  questions  just  disi)osed  of  do 
not,  for  their  determination,  demand  that 
all  the  evidence  offered  and  received  should  be  before 
us.  All  that  is  required  is  that  the  record  should  show 
the  applicability  of  the  evidence  offered  to  the  issue. 
The  instruction  given  announces  a  rule  of  law  which 
plaintiff,  in  maintaining  its  correctness,  cannot  d^ny  is 
applicable  to  the  facts  of  the  case. 

,  The  motion  to  strike  the  amended  answer,  being  in 
the  nature  of  a  demurrer,  may  be  determined  without 
considering  the  evidence  upon  the  pleading  alone. 
For  the  errors  pointed  out,  the  judgment  of  the  district 
court  is  Reversed. 
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■ 

Chattel  Mortgage :  application  of  proceeds  :  oonditional  accept- 
ance OF  order.  Defendants  had  a  chattel  mortgage  on  cattle  which 
had  been  sold,  and  the  proceeds  were  in  bank  to  the  credit  of  the 
mortgfiiigor,  but  were  held  by  the  bank  upon  request  of  defend- 
ants, and  also  upon  request  of  the  purchasers  of  the  cattle,  who 
directed  the  bank  to  pay  out  the  money  in  such  manner  as  would 
protect  them  against  the  mortgage.  The  mortgagor  gave  plaintiff 
an  order  on  defendants  for  a  sum  of  money  '*  for  feeding  twenty 
head  of  steers  •  *  *  upon  which  you  now  have  a  chattel 
mortgage,  and  charge  the  same  to  my  account."  Defendants 
accepted  the  order  *'  so  far  as  we  have  money  in  our  hands  after 
our  claims  or  notes  are  satisfied  in  full  out  of  the  proceeds  "of  the 
mortgaged  cattle.  S.,  another  creditor  of  the  mortgagor,  com- 
menced suit  and  garnished  the  bank,  but  the  suit  was  dismissed 
upon  an  understanding  between  him,  the  mortgagor  and  defend- 
ants that  his  claim  should  be  paid  after  defendants*  mortgage. 
Th*e  payment  of  the  mortgage  and  the  claim  of  S.  left  only  enough 
of  the  proceeds  to  pay  a  part  of  plaintiff's  order,  and  in  an 'action 
by  him  against  defendants  on  the  acceptance,  held — 

(1)    That  the  mortgage  on  the  cattle  did  not  give  defendants  a 

lien  upon  the  proceeds.  (See  Waters  v.  Bank,  05  Iowa.  234.) 

• 

(3)  That,  in  view  of  the  fact  that  the  proceeds  were  not  in 
defendants'  control,  their  acceptance  of  the  order  must  be 
regarded  only  as  an  agreement  to  apply  the  excess  of  the 
fund,  so  far  as  they  could  legally  control  it,  in  payment  of  the 
order.   (See  County  of  Des  Moines  v,  Hinkley,  62  Iowa,  637.) 

(8)  That,  as  against  S.'s  attachment,  the  defendants  could  not 
control  the  fund  for  the  payment  of  their  mortgage. 

(4)  That  defendants'  agreement  that  S.  should  be  paid  next 
after  satisfying  the  mortgage  did  not  diminish  the  amount 
that  plaintiff  would  have  been  entitled  to  upon  his  order, 
and  did  not  make  defendants  liable  to  him  for  the  unpaid 
balance  thereof. 

Appeal  from  Woodbury  District  Court — Hon.  Geobgb 

W.    Wakefield,  Judge. 

Filed,  February  7,  1890. 

L.  AND  C.  Andrews  were  the  owners  of  five  carloads 
of  cattle  on  which  the  defendant  firm  held  a  mortgage 
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to  secure  an  indebtedness  due  from  Andrews  to  it.  The 
Andrews  were  also  indebted  to  the  plaintiff  in  the  sum 
of  $283!92  for  feeding  said  cattle.  In  February,  1887, 
the  cattle  were  shipped  to  Chicago,  and  sold  to  Hunter, 
Evand  &  Co.,  and  the  proceeds  of  the  sale  of  one  carload^ 
$860.62,  was  by  Hunter,  Evans  &  Co.  placed  in  the  bank 
at  Dunlap,  Iowa,  to  the  credit  of  Andrews.  On  the  sev- 
enteenth day  of  February,  the  defendants  sent  a 
telegram  to  Hunter,  Evans  &  Co.  as  follows : 

''  Sloan,  Iowa,  81 :  20  Pd.,  2—17,  1887. 

"7b  Hunter^  E.  &  Co.:  We  hold  mortgage  on  load 
Charles  Andrews'  cattle.  You  must  not  pay  over  any 
of  the  proceeds  to  them.  If  you  have,  stop  payment. 
Answer  at  once. 

"Clough  &  Coe." 

On  the  eighteenth  they  sent  to  the  bank  at  Duulap 
the  following  telegram : 

"  Sloan,  Iowa,  Feb.  18,  1887. 

"  To  Dunlap  Bank :  You  must  not  pay  L.  and 
Charles  Andrews  the  remittance  from  Hunter,  Evans  & 
Co.  until  Andrews  settles  with  us.  We  hold  mortgage 
against  the  cattle.    Answer. 

"Clough  &  Coe." 

The  bank,  at  Dunlap  also  received  a  communication 
from  Hunter,  Evans  &  Co.,  directing  it  to  consult  one 
Childs,  and  make  such  settlement  of  the  matter  as  would 
protect  them.  .  On  the  first  day  of  March,^1887,  Andrews 
made  to  plaintiff  the  following  order  : 

"  Messrs.  Clough  &  Coe^  Sloan^  Iowa  : 

"Please  pay  to  M.  H.  Nordby  or  order  the  sum  of 
two  hundred  and  eighty-three  and  ninety-two-hun- 
dred ths  dollars  ($283.92),  being  the  amount  of  money 
due  said  M.  H.  Nordby  for  feeding  twenty  head  of  steers 
purchased  by  me  from  you,  and  upon  which  steers  you 
now  have  a  chattel  mortgage,  and  charge  the  said  $283.02 
to  my  account. 

"March  1,  1887,  Onawa,  Iowa. 

"L.  Andrews." 

On  the  back  of  the  order  is  an  acceptance  as  follows  : 
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*'  Sloan,  March  2, 1887. 
'^We  accept  the  within  otder  so  far  as  we  have 
money  in  onr  hands  after  oar  claims  or  notes  are  Satisfied 
in  full  out  of  the  proceeds  of  the  sale  of  five  cars  of 
cattle  in  our  chattel  mortgage  agsiinst  L.  and  Chas. 
Andrews. 

After  the  money  was  in  the  bank  at  Dunlap,  one 
Smith,  who  was  also  a  creditor  of  Andrews  for  feeding 
the  cattle,  in  the  sum  of  $432.10,  commenced  suit  against 
Andrews,  and  garnished  the  bank.  This  was  before  the 
defendants^  mortgage  was  paid.  Smith  afterwards 
dismissed  his  suit,  in  pursuance  of  an  understanding 
with  Andrews  and  defendants  that  his  claim  should  be 
paid  after  defendants'  mortgage.  The  payments  on 
defendants'  mortgage,  the  claim  of  Smith  and  $155.30 
on  plaintiff's  order  exhausted  the  fund  in  the  bank; 
and  this  suit  is  to  recover  on  the  defendants'  acceptance 
of  the  order  for  the  unpaid  balance.  The  district  court 
gave  judgment  for  the  defendants,  and  the  plaintiff 
appeals. 

McMillan  &  Kindall,  for  appellant. 

■ 

J.  H.  &  C,  M,  Swanj  for  appellees. 

Granger,  J.— The  cause  was  tried  to  the  court 
without  the  intervention  of  a  jury,  and  there  appears  to 
be  no  dispute  as  to  the  facts.  The  acceptance  on  which 
plaintiff  relies  for  his  recovery  is  recognized  by  both 
parties  as  a  conditional  one,  and  we  do  not  think  it 
necessary  to  refer  to  authorities  cited  as  to  the  effect  of 
an  unconditional  acceptance.  We  think  the  acceptance 
should  be  construed  by  the  court  standing  as  near  as 
may  be  in  the  situation  of  the  parties  when  it  was  made, 
and  so  as  to  conform  it  to  their  understanding.  The 
literal  language  of  the  acceptance  would  only  require 
them  to  apply  money  in  their  "hands"  after  the  pay- 
ment of  their  claim.  But  such  a  construction  would 
not  meet  the  intent  of  the  parties,  even  if  such  an 
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expression  was  held  to  mean  in  their  immediate  cus- 
tody. In  ascertaining  the  understanding  of  the  parties, 
it  is  proper  to  consider  the  facts  as  to,  and  the  situation 
of,  the  fund,  as  known  to  the  parties  at  the  time  of 
acceptance;  for  the  payment  is  to  be  made  from  a  partic- 
ular fund,  and  the  acceptance  is  conditional.  County 
of  Des  Moines  v.  HinJcley^  62  Iowa,  637.  The  source 
whence  the  fund  came,  and  its  location,  was  at  the 
time  known  to  the  parties.  We  think  the  parties  then 
understood,  and  that  such  is  the  legal  import  of  the 
acceptance,  that  the  defendants  were  to  apply  the  excess 
of  the  fund  in  payment  of  the  order  in  so  far  as  they 
could  legally  direct  or  control  it ;  that  it  was  not  the 
understanding  that  they  assumed  a  personal  obligation, 
unless  such  obligation  should  arise  from  their  wrongful 
act.  There  was  sufficient  of  the  fund  after  the  payment 
of  defendants'^  mortgage  to  pay  plain tiflf,  and  the  reason 
plaintiff  was  not  paid  was  because  it  was  used  to  pay 
Smith.  There  is  testimony  tending  to  show,  and  there 
appears  to  be  no  conflict  (but,  if  there  is,  the  fact  must 
be  regarded  as  established  on  appeal  in  a  law  case, 
if  necessary  to  sustain  the  judgment  below),  that  the 
suit  of  Smith  against  Andrews,  in  which  the  bank  was 
garnished,  was  dismissed  with  the  understanding  that 
Smith  should  be  paid  from  the  fund  next  after  defend- 
ants' mortgage.  It  is  true  plaintiff  was  not  a  party  to  this 
understanding;  but  let  us  inquire  if  he  was  prejudiced 
by  this  course,  or,  in  other  words,  if  the  fund  would 
have  been  available  for  the  payment  of  his  claim  if  the 
agreement  to  withdraw  the  suit  had  not  been  made. 
Plaintiff's  only  claim  to  the  fund  was  by  virtue  of  the 
acceptance  on  which  he  sues.  Defendants  had  no  legal 
control  over  the  fund  in  the  Dunlap  Bank.  Their 
mortgage  lien  on  the  cattle  did  not  extend  to  the  pro- 
ceeds of  the  sale.  Waters  v.  Bank^  66  Iowa,  234.  As 
against  an  attaching  creditor,  they  could  not  control  the 
fund  for  the  payment  of  their  own  mortgage.  It  must 
then  be  regarded  as  a  fact  in  the  case  that  Smith,  by 
virtue  of  his  attachment  lien,  stood  as  a  preferred  credi- 
tor, and,  without  the  consent  of  defendants,  could  have 
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reduced  the  fund  to  the  extent  of  his  claim;  and  thus, 
after  the  payment  of  defendants'  mortgage,  there  would 
have  been  no  more  for  plaintiff  than  he  has  received. 
The  mere  fact,  then,  that  defendants  and  Andrews  agreed 
with  Smith  to  withdraw  his  suit,  and  receive  his  money, 
did  not  prejudice  the  plaintiff.  We  are  led  to  believe 
that  appellant's  contention  is  based  largely  on  the  belief 
that  the  defendant  firm,  by  virtue  of  its  chattel  mort- 
gage, had  the  right  to  control  the  funds  in*  the  bank, 
because,  in  argument,  when  speaking  of  the  direction  of 
defendant  to  the  bank  to  remit  what  was  due  it  and  hold 
the  balance  till  Smith  and  Nordby  should  settle  the 
matter  of  feed  between  them,  it  is  said:  **This  direc- 
tion shows  unmistakably  that  they  were  controlling 
this  fund  as  they  had  a  right  to  do,  under  their  chattel 
mortgage,  as  against  all  persons  except  Andrews'  equity 
in  the  fund."  A  reference  to  the  case  of  Waters  v, 
BankjSup^a,  will  show  that  the  defendant,  by  virtue  of 
its  chattel  mortgage,  did  not  have  such  right,  but,  on 
the  contrary,  until  the  lien  of  Smith  attached,  Andrews 
alone  had  the  right  of  control.  It  must  be  that  the 
court  below  found  that  Andrews  had  never  transferred 
this  right  of  control  to  the  defendant;  and  from  the 
record  there  seems  to  be  no  purpose  to  give  defendant 
any  greater  right  than  it  possessed  by  virtue  of  its 
mortgage.  As  to  such  right,  there  may  have  been  a 
mistaken  view;  but  that  fact  would  not  change  the  right 
of  Smith  to  secure  his  claim,  nor  would  it  impose  addi- 
tional burdens  on  the  defendant  because  of  its  conditional 
acceptance.   The  judgment  appears  to  be  right,  and  it  is 

Affirmed. 


The  State  v.  Cadwell  et  al. 

Fraudulent  Banking :  indictment  and  proof  :  aosnct.  An 
indictment  charging  defendants  with  fraudulent  banking,  in  that 
they  received  a  certain  deposit  at  a  stated  time  and  place,  when 
they  were  insolvent,  is  sustained  by  proof  that  their  casliier 
received  the  deposit  as  their  agent;  the  rule  applying  that  what 
one  does  by  his  agent  he  does  himself. 
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3,  :  "deposit"  defined.  Such  indictment  is  sustained  by- 
proof  of  the  receipt  of  money  upon  a  certificate  of  deposit,— the 
transaction  in  such  case  being  as  truly  a  "  deposit/'  within  the 
meaning  of  the  statute,  as  is  an  ordinary  call  deposit. 

8.     :  INSOLVENCY  :  BYiDENCB.    As  tending  in  some  degree  to 

prove  the  insolvency  of  the  bank  at  the  time  of  accepting  the 
deposit,  it  was  competent  to  introduce  an  assignment  for  the  ben- 
efit of  creditors,  made  by  defendants  five  months  after  the  date  of 
the  deposit. 

4.  The  Same :  opinions  of  expert  accountants.  In  such  case,  an 
expert  accountant,  who  has  examined  the  books  of  the  bank  with 
reference  to  its  solvency  at  different  times,  may,  in  connection  with 
the  data  upon  which  his  opinion  is  founded,  testify  as  to  his  opin- 
ion concerning  the  solvency  or  insolvency  of  the  bank. 

6.  The  Same :  value  of  defendants'  homesteads.  In  such  case, 
where  the  defendants  had  made  an  assignment  which  did  not 
include  their  homesteads,  held  that  evidence  of  the  value  of  such 
homesteads  was  not  admissible  to  show  that  they  were  solvent. 

6.  The  Same :  opinions  of  expert  accountants  :  best  evidence. 
While  the  books  of  the  bank  in  such  a  case  are  the  best  evidence 
of  what  they  show  as  to  the  solvency  of  the  bank,  yet  it  is  proper 
to  aid  the  jury  in  determining  what  they  show,  by  accompanying 
them  with  the  opinions  of  expert  witnesses  who  have  examined 
them  with  reference  to  the  point  in  question. 

7.  The  Same:  two  banks  owned  by  indicted  firm.  Where 
defendants  were  indicted  as  a  firm,  and  the  firm  owned  two  banks 
in  the  same  county,  in  one  of  which  the  deposit  was  received,  it 
was  competent  to  inquire  into  the  solvency  of  both  banks  for  the 
purpose  of  ascertaining  whether  the  firm  was  insolvent  at  the  time 
of  receiving  the  deposit. 

8.  Fraudulent  Banking :  instruction  as  to  form  of  crime  not 
charged.  Upon  an  indictment  of  the  owners  of  a  bank  for 
receiving  a  deposit  when  they  were  insolvent,  the  court,  in  its 
instructions,  quoted  the  statute  under  which  the  indictment  was 
found,  including  language  which  made  it  a  crime  to  **  be  acces- 
sory, or  permit,  or  connive  at,  the  receiving  or  accepting  on 
deposit,"  etc.  Held  that  this  was  not  submitting  to  the  jury  an 
issue  as  to  a  form  of  the  crime  not  charged  in  the  indictment, 
since  the  whole  charge*  made  it  clear  that  defendants  were 
accused  only  of  themselves  receiving  the  deposit  in  question. 

9.     :  INSTRUCTIONS  AS  TO  KNOWLEDGE.    In  such  case,  where  the 

deposit  was  in  fact  received  by  defendants'  cashier,  it  was  suffi- 
cient, on  the  point  of  defendants'  knowledge,  to  instruct  that  the 
deposit  must  have  been  received  on  their  authority,  and  that  they 
must  have  received  it  knowing  of  their  insolvency. 

Vol.  79—28 
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10.  :  IN80LVI5NOY :  WHAT  CONSTITUTES.  A  firm  engaged  in  bank- 
ing is  insolvent,  within  the  meaning  of  chapter  158,  Laws  of  1880, 
making  it  a  crime  for  bankers  to  receive  deposits  knowing  of  their 
insolvency,  when  it  is  unable  to  meet  its  liabilities  as  thej  become 
due  in  the  ordinary  course  of  business;  and  bankers  who  receive 
deposits,  knowing  themselves  to  be  thus  insolvent,  cannot  escape 
the  penalty  of  the  law  on  the  ground  that  they  believe  that,  with 
time  and  indulgenc^,  they  can  settle  all  demands.  (See  opinion 
for  a  discussion  of  the  term  "  insolvency  **  upon  the  authorities.) 

• 

Appeal  from  Harrison  District  Court —Koiif.  George 

W.  Wakefield,  Judge. 

Filed,  February  7,  1890. 

Indictment  for  fraudnlent  banking.     From  a  judg- 
'    ment  against  defendants,  they  appeal. 

L.   R.  Bolter  &  Sons  and  J.    W.  Barnhartj  for 
appellants. 

John  T.  Stone^  Attorney  General,  for  the  State. 

Granger,  J.— The  defendants  are  indicted  under 
chapter  153  of  the  Laws  of  the  Eighteenth  General 
Assembly,  which  provides  ''that  no  bank,  banking 
house,  exchange  broker,  deposit  office,  or  firm,  com- 
pany, corporation  or  party  engaged  in  banking,  broker, 
exchange  or  deposit  business  shall  accept  or  receive  on 
deposit  *  *  *  any  moneys,  bank  bills  or  notes,  or 
United  States  treasury  notes  or  currency,  or  other  notes, 
bills  or  drafts  circulating  as  money  or  currency, 
when  such  bank,  or  banking  house,  exchange  broker  or 
deposit  office,  firm  or  party  is  insolvent,"  and  that  **if 
any  such  bank,  banking  house,  exchange  broker  of 
deposit  office,  firm,  company,  corporation  or  party, 
shall  receive,  or  accept  on  deposit,  any  such  deposits, 
as  aforesaid,  when  insolvent,  any  officer,  director, 
cashier,  manager,  member,  party  or  managing  party 
thereof,  knowing  of  such  insolvency,  who  shall  know- 
ingly receive  or  accept  *  *  *  any  such  deposits  as 
aforesaid,  shall  be  guilty  of  a  felony,  and  upon  convic- 
tion   shall   be  punished"   as  therein    provided.     The 
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indictment  in  this  case  was  returned  aboat  November 
10,  1888.  For  some  years  prior  thereto,  the  defendants 
had  owned  and  managed  two  banks, — one  known  as 
"Cad well's  Bank,"  at  Logan,  and  the  other  known  as 
"  Boy er  Valley  Bank,"  at  Woodbine,— both  in  Harrison 
county.  The  indictment  charges  that  on  the  seven- 
teenth day  of  May,  1888,  the  defendants,  as  such 
bankers,  were  insolvent,  and  on  that  day  they  accepted 
and  received  from  Mary  E.  Oliver,  oh  deposit,  one  hun- 
dred and  ten  dollars.  On  the  ninth  day  of  October, 
1888,  the  defendants,  under  the  provisions  of  the  statute, 
made  a  general  assignment  for  the  benefit  of  their  cred- 
itors, and  Stephen  King  was  made  their  assignee.  The 
record  presents  a  number  of  questions -which  we  will 
consider  in  their  order. 

I.  At  the  time  the  deposit  in  question  was  received, 
one  John  X.  Aleck  was  cashier  of  defendants*  bank 
1.  FiiATOu-*  ^*  Logan,  and  issued  the  certificate ;  and 
tag:'todiot"  ^t  ^^®  tii^ie  neither  of  the  defendants  was 
proof:*"*  present.  The  certificate,  against  the  objec- 
agenoy.  ^^j^  ^f  ^^le  defendants^  was  admitted  in 
evidence,  and  the  ruling  is  made  a  ground  of  complaint 
here.  A  specific  ground  of  complaint  in  argument 
is  that  the  defendants  were  indicted  for  receiving  the 
deposit,  and  it  is  not  competent  to  show  on  the  trial 
that  the  money  was  received  by  another  than  the 
defendants  personally.  We  think  no  such  rule  has 
ever  been  held  by  a  court,  of  last  resort.  On  the  con- 
trary, a  general  and  well-recognized  rule  is  that,  if  a 
person  does  the  act  constituting  the  offense,  through 
the  agency  of  another,  the  act  is  his,  and  it  is  unneces- 
sary to  aver  the  agency  in  the  indictment.  It  may 
be  charged  directly  as  his  act,  and  proof  that  he  did 
the  act  through  the  agency  of  another  will  sustain 
a  conviction.  Whart.  Grim.  Ev,  [9  Ed.]  sees.  102,  112  ; 
Whart.  Crim.  Law  [9  Ed.]  sec.  622 ;  State  v.  Neal,  7 
Post.  (N.  H.)  131;  Commonwealth  ^?.  Nichols^  10 
Mete.  259 ;  Commonwealth  v.  Bagley^  7  Pick.  279 ; 
Stoughton  v.  State^  2  Ohio  St.  662 ;  Blister  v.  State^  26 
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Ala.  107.  li  is  further  said,  in  this  connection,  that 
the  defendants  are  not  charged  with  permitting  or  con- 
niving at  the  receiving  of  the  deposit,  but  with  receiv- 
ing it  themselves,  and  that,  under  the  averments  of  the 
indictment,  the  proofs  as  to  Aleck's  receiving  the  money 
are  not  admissible.  The  rule  above  announced  is  con- 
clusive of  this  question.  The  defendants  are  indicted 
as  a  firm  of  bankers,  and  as  such  they  are  charged  with 
receiving  the  money ;  and  it  is  entirely  immaterial 
whether  they  received  it  in  person,  or  through  their 
cashier.  In  law,  if  they  permitted  him  to  do  it  for 
them,  they  did  it  themselves. 

Our  attention  is  directed  to  Code,  section  4298,  to  the 
effect  that  the  indictment  must  be  direct  and  certain 
as  to  the  particular  circumstances  of  the  offense  charged, 
when  necessary  to  constitute  a  complete  offense.  The 
indictment  in  this  case  charges  that  the  defendants, 
as  such  bankers,  did,  at  a  certain  time  and  place,  being 
then  insolvent,  receive  the  deposit  in  question.  That 
is  certainly  a  statement  of  the  facts  constituting  the 
offense,  in  ordinary  and  concise  language,  and  in  such 
manner  as  to  enable  a. person  of  common  understanding 
to  know  what  is  intended.  Such  alone  is  the  require- 
ment of  the  law.  Code,  sec.  4296.  Under  such  aver- 
ments, the  state  may  prove  that  they  received  the 
deposits  through  the  cashier  of  their  bank. 

Another  point  urged  as  against  the  admission  of 
the  certificate  of  deposit  in  evidence  is  that  on  its  face 

J .  c.^j^pog.    it  is  evidence  of  money  loaned,  instead  of 

It"  defined,      a  deposit,  that  the  indictment  charges  the 
offense  as  receiving,   and  the  law  only  makes  it  an 
offense  to  receive  money  on  deposit.     The  certificate 
is  as  follows : 
"$110.      Cad  well' 8  Bank,  Logan,  Ia.,  May  17, 1888. 

''This  certifies  that  Mrs.  Mary  E.  Oliver  has  depos- 
ited in  this  bank  one  hundred  and  ten  dollars,  payable 
to  the  order  of  self,  in  current  funds,  on  the  return  of 
this  certificate  properly  indorsed.     No.  2142. 

"John  X.  Aleck,  Cashier." 
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It  is  true  the  transaction  is,  in  a  certain  sense, 
a  loan  of  money,  but  not  in  a  sense  to  distinguish  it 
from  the  deposit  contemplated  in  the  law.  In  banking 
circles,  deposits  are  often  qualified  or  distinguished  as 
*'time"  and  '*call"  deposits.  The  former  is  for  a 
specified  time,  aild  the  latter  is  subject  to  call  at  the 
pleasure  of  the  depositor.  In  fixing  the  character  of 
the  transaction,  we  look  to  the  intent  of  the  act,  making 
the*  receipt  of  deposits  by  an  insolvent  bank  a  crime. 
In  some  measure,  we  judge  of  that  intent  by  looking ' 
to  the  evil  to  be  remedied  by  it.  It  is  a  matter  of 
common  observation  that  deposits  are  made,  in  banks, 
upon  an  entirely  different  reliance  as  to  security  than 
in  the  investment  of  money  as  a  ''loan,"  as  the  term 
is  generally  understood.  Banks,  in  receiving  deposits, 
offer  no  security,  nor  is  security  expected.  The  money 
is  thus  placed  in  a  bank  because  of  a  confidence  in 
its  solvency  and  ability  to  repay,  because  of  the  fact 
that  it  is  a  bank  ;  and  this  confidence  continues,  even 
in  the  face  of  the  fact  that  it  is  so  often  misplaced.  In 
the  case  of  ordinary  loans,  the  question  of  the  solvency 
of  the  borrower,  and  the  safety  of  the  investment, 
is  made  a  matter  of  prior  investigation  ;  and  in  many 
sections  of  the  country  a  pledge  of  property  as  security- 
is  generally  required.  In  making  these  deposits  with 
banks  without  security,  people  make  no  distinctions  in 
the  character  of  the  deposits  ;  that  is,  whether  they  are 
''time"  or  "call"  deposits.  They  are  made  with  the 
same  confidence  in  the  solvency  of  the  bank,  and  upon 
like  terms  as  to  security.  The  repeated  instances  in 
which  this  confidence  has  been  betrayed,  and  depositors 
subjected  to  loss,  led  to  the  legislation  referred  to. 
Under  the  present  law,  no  insolvent  bank  has  the  right 
to  receive  money  on  deposit.  It  is  fair  to  presume  that 
the  legislature  used  the  term  "deposit"  as  it  is  ordina- 
rily used  in  banking  and  commercial  circles,  and  we 
see  no  reason  for  thinking  the  law  designed  a  protection 
for  the  people  against  loss  by  one  class  of  deposits,  and 
not  the  other.   The  certificate  designates  the  transaction 
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8.  :  inaol- 

venuy: 
evidence. 


as  a  ''deposit,"  and  we  think  it  clearly  within  the  pur- 
view of  the  legislative  purpose. 

II.  The  deed  of  assignment  was  admitted  in  evi- 
dence, of  which  complaint  is  made.     A  claim  especially 

urged  in  this  respect  is  as  to  the  difference 
in  time  between  the  deposit,  May  17,  1888, 
and  the  assignment,  October  7,  1888.  In 
this  there  was  no  error.  Such  assignments  are  made 
because  of  solvency,  actual  or  contemplated.  The  deed 
of  assignment  tended  to  prove  insolvency  at  the  time 
it  was  made,  which,  it  is  true,  was  nearly  five  months 
after  the  deposit ;  but,  if  it  alone,  or  with  other  evi- 
dence, established  the  fact  of  insolvency  ht  that  time, 
that  fact  might  be  an  aid  in  determining  the  true 
condition  of  the  bank  in  May,  by  showing  what 
changes  had  taken  place  in  the  property  affairs  of  the 
firm  in  the  meantime.  To  plainly  illustrate,  let  it  appear 
from  other  evidence  that  no  change  had  taken  place. 
Then,  of  course,  there  was  insolvency  in  May.  If 
changes,  then  what  were  they?  And  the  fact  is  a 
question  for  the  jury.  It  is  true,  as  said  in  argument, 
that  one  may  be  free  from  debt  in  May,  and  hopelessly 
involved  in  October ;  but  the  October  condition  of  the 
bank  is  not  allowed  to  define  or  control  that  of  May. 
It  is  only  a  link  in  the  chain  that  establishes  the  ulti- 
mate fact. 

III.  W.  H.  Wood  was  a  witness  for  the  state.     He 
was  an  accountant,  and  of  some  months'  experience  in  a 

bank.     He  stated  that  he  had  examined  the 
books  of  the  two  banks  with  reference  to 


4.  The  same: 
opinlouA  of 


expert  ac- 
countants,      discovering  assets  that  might  not  have  been 

reported,  and  also  as  to  the  solvency  or  insolvency  of 
the  banks  at  different  times.  He  was  then  asked: 
"Do  you  know  now  what  the  condition  of  Cadwell's 
and  the  Boyer  Valley  Bank  was,  as  to  the  assets  of 
those  banks  being  sufficient  to  pay  the  indebtedness  of 
said  banks,  on  the  seventeenth  of  May,  1888,  confining 
yourself  to  the  condition  of  the  two  banks  financially? " 
To  this  there  was  an  objection  on  grounds  that  it  wa^s 
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incompetent,  not  the  best  evidence,  and  called  for  a 
conclasion.  The  question,  however,  was  not  answered, 
more  than  to  ^say  he  could  not  state  the  condition  at  the 
time,  but  is  important  to  understand  the  next  question 
and  the  ruling.  The  question  then  was:  "State,  if 
you  know,  what  the  condition  of  these  banks  was  on  the 
first  of  January,  1888,  as  to  being  solvent  or  insolvent.'* 
The  same  objection  to  this  question  was  overruled,  and 
the  witness  answered:  **I  think  I  do,"  He  then, 
under  objections,  stated  that  he  thought  them  insolv- 
ent, and  made  the  same  statement  as  to  their  condition 
in  October,  1888,  at  the  time  of  the  assignnfent.  The 
witness  was  then  permitted  to  refresh  his  memory  from 
the  books,  and  stated  that,  in  his  opinion,  the  banks 
were  insolvent  on  the  seventeenth  of  May,  1888,  and 
that,  in  his  opinion,  from  his  examination  of  the  books, 
the  banks  had  been  insolvent  every  year  since,  and 
including,  1883.  He  then  stated  that  from  the  books  it 
appeared  the  liabilities  of  each  of  the  banks,  for  each 
year  from  1883,  inclusive,  to  October  9,  1888,  were  in 
excess  of  the  assets.  The  amount  of  the  excess  for  each 
year  is  then  stated.  The  examination  of  this  witness 
was  quite  extended,  and  involved  the  results  of  his 
calculations  from  the  book-entries  as  to  bills  receivable 
and  bills  payable,  the  real  estate  of  the  banks,  the 
capital  stock,  and  other  items  necessary  to  be  known  to 
determine  the  fact  of  solvency. 

Enough  of  the  testimony  has  been  stated  to  under- 
stand the  purport  of  our  ruling.  The  testimony  was 
under  objection;  and  it  is  particularly  urged  that  he 
should  not  have  been  allowed  to  state  his  conclusions 
as  to  the  solvency  of  the  defendants.  The  witness  did 
not  give  his  opinion,  independent  of  data  as  to  their 
solvency,  but  he  merely  gave  the  result  of  his  calcu- 
lations. It  is  true  that  in  making  these  estimates,  by 
which  the  final  result  was  reached,  the  witnfess  used 
estimates,  made  by  himself  and  others,  including  the 
assignee,  of  the  value  of  the  assets ;  but  the  result 
of   the  estimates  appears  in  the  accounting,   and  his 
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conclusions  as  to  solvency  are  based  on  the  figures  pre- 
sented. Other  witnesses  also  examined  the  books, 
and  made  special  investigation  as  to  the  status  of  the 
firm,  and,  with  their  statements  somewhat  in  detail  as 
to  their  means  of  knowledge,  gave  it  as  their  opinion 
that  the  firm  was  insolvent.  Appellants  claim,  under 
the  authority  of  Hall' v.  Ballon^  68  Iowa,  685,  that  it 
was  improper  for  the  witnesses  to  give  their  opinion  as 
to  the  solvency  of  the  defendants.  We  do  not  think 
the  case  authority  for  their  claim.  In  that  case  a 
witness  said  he  only  knew  of  the  solvency  of  the  party 
from  ''general  reputation."  The  question  then  was: 
"State  whether  or  not  he  is  solvent  or  insolvent."  The 
question  was  held  improper,  and  rightly  so,  on  authority. 
General  reputation  is  not  admissible  to  prove  insolvency. 
The  court  said :  "The  personal  opinion  of  the  witnesses 
was  not  admissible  for  any  purpose,"  but  the  statement 
of  the  court  was  based  on  the  showing  made.  The  wit- 
ness had  no  information  on  which  to  base  an  opinion. 
In  this  case  the  facts  are  very  different.  The  witnesses 
had  made  careful  investigation  as  to  what  property  was 
in  existence,  its  value,  and  the  liabilities  of  the  defend- 
ants. They  knew  of  the  character  of  the  assets,  as  to 
being  convertible  within  a  reasonable  time,  and  had 
opportunities  for  knowing  whether  the  facts  as  to  solv- 
ency, under  the  rule  given  by  the  court,  existed.  We 
think  there  was  certainly  no  error  in  the  admission  of 
the  testimony. 

.  One  J.  V.  Mallory,  who  had  been  a  cashier  in  the 
Boyer  Valley  bank  for  some  years,  and  knew  of  its 
condition  to  the  fall  of  1887,  and  who  had  had  conver- 
sation with  one  of  the  defendants  tending  to  show  to 
some  extent  the  condition  of  the  firm,  was  asked  if  he 
knew  the  condition  of  the  firm  as  to  solvency  in  the 
spring  of  1886.  There  was  an  objection  to  the  question, 
which  was  overruled.  The  witness  did  not  answer  the 
question,  but  stated  that  he  should  not  think  they  were 
solvent.  It  was  certainly  proper  to  inquire  if  the 
witness  knew  their  condition.     The   answer  was  not 
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responsive,  and  no  effort  was  made  to  rid  the  record 
of  the  answer  given;  and  we  do  not  think  appellants 
can  now  complain. 

Two  witnesses  were  offered  by  the  defendants  to 
show  the  value  of  their  respective  homesteads,  as 
6  The  same :  bearing  Oft  the  f  act  of  solvency,  whom  the 
d^fMdanti!'  court  rejected;  and  the  appellants  urge  that 
bomoBteada.  they,  had  the  right  to  include  the  value  of 
their  homesteads  in  the  aggregate  of  their  assets.  In 
making  the  assignment  for  the  benefit  of  their  creditors, 
the  defendants  reserved  to  their,  own  use  their  home- 
steads, and  hence  they  were  in  no  sense  assets  to  be 
offset  against  the  liabilities,  under  a  rule  of  solvency 
hereafter  announced  in  this  opinion,  and  there  was  no 
error  in  the  ruling. 

A  question  is  made  as  to  the  right  of  the  witness  to 
state  the  results  of  his  examination  of  the  books,  on  the 

ground  that  the  books  themselves  are  the 
'  opinionii  *      best  evidence  of  their  contents.    This  method 

of  expert  .  .  x-  ja  ^-l  •    i 

aooonntants :   IS  very  commou  lu  practice,  and,  we  think, 

best  evidence  r  i  j  j 

correct.  While  the  books  were  in  evidence, 
the  task  of  tracing  them  through  years  of  entries,  to 
determine  so  intricate  a  question,  if  possible  for  the 
jury,  was  not  practicable;  and  in  such  a  case,  while 
the  books  are  the  best  evidence  as  to  their  contents,  the 
jury  may  be  aided  by  other  evidence  to  understand 
them ;  the  books  remaining  to  verify  th^  truth  of  the 
statements  made.  If,  in  a  trial,  an  instrument  written 
in  a  foreign  language  is  put  in  evidence,  while  the  paper 
itself  is  the  best  evidence  of  its  contents,  expert  testi- 
mony is  competent  to  translate  and  bring  it  to  the 
understanding  of  the  jury.  The  rule  is  no  less  available 
in  cases  where  juries  require  assistance  to  understand 
long  and  difficult  accountings.  Take  a  case  where  books 
or  records  contain  the  best  evidence  of  scientific  calcu- 
lations or  measurements.  A  high  degree  of  mathe- 
matical skill  and  experience  is  necessary  to  understand 
them.  The  books  are  the  evidence  of  the  fact  to  be 
established,  but  expert  testimony  is  competent  to  aid 
the  court  to  fairly  comprehend  and  weigh  it. 
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IV.     The  court  permitted  an  investigation  into  the 

resources  and  liabilities  of    the   bank  designated  as 

7.  TMsame:     '' Cad  well' s  Bank,"  and  the  one  known  as 

owned  by"      the  '^Bojer  Valley  Bank,"  and  appellant 

Indicted  firm,  ^pg^g  ^j^j^^  jjj  g^  doiug  there  was  error ;  that 

the  deposit  was  in  the  bank  known  as  "  CadwelPs  Bank," 
and  that  the  Boyes  Valley  Bank  had  no  relation  to,  or 
connection  with,  the  transaction;  and  that  to  allow  its 
aflfairs  to  be  investigated  was  certainly  error.     To  a 
proper  understanding  of  the  question,  we  look  to  the 
statute  defining  the  offense,   and  to   the  indictment. 
The  act  provides  that  if  any  *'bank,  banking  house, 
exchange    broker,     *    *    *•    firm,  company,  corpora- 
tion or  party  shall  receive  or  accept  deposits    *    *    * 
when  insolvent,"   etc.    The    indictment  charges  that 
P.  Cadwell  and  W.  C,  Cadwell,  "on  or  about  the  seven- 
teenth of  May,  1888,     *    *     *    being  engaged  in  the 
banking  business  under  the  firm  name  and   style   of 
'  Cad  well's  Bank,'  and  then  and  there  as  such  bankers, 
being  insolvent,     *    *    *    did    accept    and.  receive  a 
deposit,"  etc.     We  think  a  fair  interpretation  of  the 
indictment  is  that  the  defendants  are  indicted  as  mem- 
bers of  a  firm  Engaged  in  the  banking  business,  and  that 
the  firm,  being  insolvent,  received  the  deposit.     The  act, 
in  defining  who  may  commit  the  offense,  specifies  a  firm, 
among  others.     As  we  view  it,  then,  it  was  necessary  to 
show  that  the  banking  firm  was  insolvent.     This  same 
firm  owned  and  controlled  two  banks  in  the  county  of 
Harrison;  and  while,  in  some  respects,  the  banks  were 
distinguishable  as  in  name,  and  perhaps  in  business 
management.,  the  assets  of  the  two  banks  were  the  assets 
of  the  one  firm,  and  the  liabilities  of  the  two  banks  were 
the  liabilities  of  the  one  firm.     Being  but  a  copartner- 
ship,  the  entire  assets    of    the    firm    constituted  its 
resources  for  the  payment  of  its  debts,  and  the  entire 
liabilities  of  the  firm  constituted  the  charges  or  claims 
against  such  resources.     Hence  we  do  not  see  how  the 
insolvency  of  the  firm  could  be  shown  except  by  a  mar- 
shaling of  the  entire  assets  and  liabilities.    If  it  were 
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true  that  the  Cadwell  Bank  was  but  a  trifle  below  sol- 
vency, considered  with  reference  to  its  own  resources 
and  liabilities,  and  the  Boyer  Valley  Bank  largely  above, 
the  one  barely  insolvent, — and  the  other  rich  in  avail- 
able resources,  the  firm  owning  the  two  could  not  be 
said  to  be  insolvent,  nor  could  the  depositor  in  the  Cad- 
well Bank  be  in  the  situation  contemplated  by  the  act 
in  making  the  receipt  of  the  deposit  a  crime.  In  such  a 
case,  the  firm  on  which  thfe  depositor  relied,  and  which 
would  be  legally  responsible  to  him,  would  be  solvent, 
and  the  condition  contemplated  by  the  law  to  constitute 
the  offense  would  not  exist.  We  do  not  think  it  was 
error  to  permit  an  inquiry  as  to  the  condition  of  the 
two  banks. 

V.  Defendants  presented  to  the  court  a  series  of 
instructions,  sixteen  in  number,  designed  to  cover  the 
entire  law  of  the  case,  a  part  of  which  are  substantially 
embodied  in  the  charge  of  the  court.  Defendants,  how- 
ever, complain  that  in  many  respects  the  court  fell  into 
error.  Several  of  the  grounds  of  complaint  as  to  the 
instructions  involve  the  principles  discussed  as  to  the 
admission  of  the  testimony,  and  it  will  be  unnecessary 
to  consider  them  again.  To  illustrate :  The  in9tructions 
asked  made  it  necessary,  in  order  to  convict,  for  the 
jury  to  find  that  the  deposit  was  received  personally  by 
the  defendants;  that  it  would  not  be  suflScient  to  show  that 
it  was  received  by  their  cashier  upon  their  authority.  The 
court's  instructions  gave  the  law  in  accord  with  our  view 
as  hereinbefore  expressed.  With  this  statement,  it  will 
be  unnecessary  to  refer  to  quite  a  number  of  points 
made  in  argument. 

In  the  third  paragraph  of  the  court's -charge  it 

incorporates  the  substance  of  the  act  quoted  at  the 

8.  phauduwiit    commencement  of  this  opinion.    Appellants, 

BtroctJonw    ^^  argument,  italicise  the  words,    ''or  be 

^menot'      accessory,   or  permit,   or   connive  at,   the 

charged.        receiving  or  accepting  on  deposit,  therein 

or 'thereby, '*    and    urge    that    such   words   have   no 

application  to  the  case.     If  we  agree  to  the  criticism, 


444 SUPREME  COURT  OF  IOWA, 

The  State  v.  Cadwell. 

we  must  then  ask,  of  what  avail  is  it?  The  court,  in  its 
instructions,  tells  the  jury  of  what  the  defendants  are 
indicted,  and  what  facts  must  be  proved  to  justify  a 
conviction.  There  are  other  words  in  the  law  as  quoted, 
not  essential  to  this  case,  but  entirely  harmless,  as  we 
think  these  are.  We  incline  to  the  view  that  this  point 
is  urged  because  of  the  position  taken,  that  the  receipt 
of  the  deposit  by  the  cashier  would  not  warrant  a  con- 
viction of  defendants,  and  that,  as  they  were  indicted 
for  receiving  the  deposit,  they  cannot  be  convicted  for 
permitting  or  conniving  at  the  deposit.  It  is  manifestly 
clear  that  the  court  never  designed  to  submit  a  question 
on  that  particular  phase  of  the  law,  nor  could  the  jury, 
in  reason,  have  thought  so.  The  court  instructed  the 
jury  as  to  the  deposit  being  received  or  accepted  by  the 
defendants,  and  said  that  it  was  not  necessary  that  the 
evidence  should  show  that  the  defendants,  or  either  of 
them,  in  person  received  or  accepted  the  deposit;  that  it 
was  enough  if  it  was  received  by  their  officer  or  agent 
"under  their  authority."  There  is  quite  an  extended 
citation  of  authorities  to  the  effect  that  it  is  error  to 
instruct  the  jury  as  to  an  issue  not  involved  in  the  case. 
The  court  presented  no  such  issue  to  the  jury,  and  hence 
the  authorities  are  of  no  avail. 

VI.     Complaint  is  made  that  the  court  nowhere 
instructed  the  jury  that  the  deposit  must  have  been 

J  :  instruo-  ^'^^^^'^S^y   received    or   accepted.     I*"   we 

knowledge.  ^S^^^  ^^^^  ^  correct  rendering  of  the  law  is 
that  the  party  indicted,  to  justify  conviction, 
must  knowingly  receive  or  accept  the  deposit,  and  with 
knowledge  of  the  insolvency  of  the  bank,  we  then  think 
the  instructions  sufficiently  broad.  As  to  knowingly 
receiving  and  accepting  the  deposit,  if  they  received  it 
themselves,  they  must  have  known  it;  but  this  they  did 
not  do.  It  was  done  by  their  cashier;  and  the  court,  in 
that  respect,  told  the  jury  that  in  such  a  case  it  must 
have  been  on  their  authority.  If  it  was  received  on 
their  authority,  they  must  have  known  it;  they  must 
have  authorized  it.  As  to  the  knowledge  of  the  insol- 
vency of  the  bank,  the  jury  is  expressly  told,  in  the 
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eighth  instruction,  that  they  must  have  received  the 
deposit,  knowing  the  firm  to  be  insolvent.  We  see  no 
ground  for  just  complaint  in  this  respect. 

VII.     Upon  the  question  of  what  constitutes  sol- 
vency or  insolvency  in  the  application  of  a  criminal 

statute,  there  is  a  wide  difference  of  opinion, 

*  Tency:  what  and  the  court's  instruction  on  that  branch 
of  the  case  is  vigorously  assailed.  The 
newness  and  the  importance  of  the  question  leads  us  to 
set  out  the  instruction,  and  it  is  as  follows:  "Par.  4. 
This  statute  was  enacted  to  protect  depositors  in  banks 
and  banking  institutions,  and  to  punish  fraudulent 
banking.  The  word  'insolvent,'  in  its  ordinary  sense, 
as  applied  to  an  individual,  means  inability  to  pay 
all  just  claims  or  debts.  So,  also,  a  party  who  is  unable 
to  pay  his  debts,  according  to  the  usages  of  the  trade, 
or  proceed  in  business  without  a  general  arrangement 
with  his  creditors,  or  by  indulgence  by  way  of  exten- 
sion of  time  of  payment,  is  insolvent  under  our  insolvent 
laws.  The  word  'insolvent,'  as  used  in  this  statute 
and  in  the  indictment  herein,  and  applied  to  a  bank,  or 
firm,  or  a  company  engaged  in  the  business  of  banking, 
means  inability  to  meet  liabilities  in  the  usual  course 
of  business;  and,  if  the  assets  of  a  banking  firm  are 
insufficient  in  value  to  pay  the  debts  of  such  firm,  then 
such  firm  is  insolvent.  A  bank  or  banking  firm  is 
solvent,  within  the' meaning  of  this  statute,  when  it 
I)ossesses  assets  of  sufficient  value  to  pay,  within  a 
reasonable  time,  all  its  liabilities  through  its  own 
agencies,  and  is  insolvent  when  it  does  not  possess 
assets. of  such  value.  One  of  the  questions  for  you  to 
determine  from  the  evidence  is  whether  the  banking  firm 
composed  of  the  defendants  P.  Cadwell  and  W.  C. 
Cadwell  was^insolvent  about  May  17,  1888.  The  funds 
of  a  bank  are  supposed  to  be  ready  at  hand  to  meet  the 
wants  of  its  patrons,  and  of  the  commercial,  trading 
and  manufacturing  communities  in  which  they  are 
located.  So,  in  determining  this  question,  you  will 
consider  all  the  evidence  oefore  you  relating  thereto, 
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the  amount  and  character  of  the  assets  of  the  defend- 
ants'  firm,  both  under  the  name  'Cadwell's  Bank  '  and 
'Boyer  Valley  Bank,'  and  the  reasonable  cash  value 
thereof ;  the  uncertainty,  if  any  has  been  shown,  of  being 
able  to  realize  on  such  assets,  in  a  reasonable  time,  a 
suflScient  amount  to  meet  liabilities  of  the  firm;  the  avail- 
abilitj%  or  want  of  availability,  of  such  assets,  as  carry- 
ing of  debts  upon  which  little  or  nothing  can  be  realized 
except  after  long  delays;  investments  in  real  estate 
which  may  take  time  to  turn  into  current  funds;  any 
and  all  such  circumstances,  if  any,  appearing  in  evi- 
dence, will  be  considered  by  you;  and  if  you  find 
beyond  a  reasonable  doubt  that  the  assets  of  said 
banking  firm,  at  the  time  and  place  mentioned  in  the 
indictment,  computing  such  assets  at  their  reasonable 
cash  value,  without  regard  to  cost,  were  insufficient  in 
value  to  pay  all  the  debts  of  said  firm,  under  both  the 
names  of  '  Cad  well' s  Bank'  and  'Boyer  Valley  Bank,' 
within  a  reasonable  time,  in  the  ordinary  course  of 
business,  then  you  will  find  that  the  said  banking  firm 
was  then  and  there  insolvent." 

That  portion  of  the  instruction  which  reads:  "The 
funds  of  a  bank  are  supposed  to  be  ready  at  hand  to 
meet  the  wants  of  its  patrons,  and  of  the  commercial, 
trading  and'  manufacturing  communities  in  which  they 
are  located,"  is  quoted  by  appellants;  and  they  urge 
that  thereby  the  jury  was  given  to  understand  that, 
unless  the  funds  of  defendants'  banks  were  so  ready, 
they  were  insolvent,  and  the  rule  is  denounced  as 
''fallacious"  and  "senseless."  We  think  the  greater 
mistake  rests  in  attaching  to  the  language  a  meaning 
not  intended,  and  not  properly  deducible.  The  part  of 
the  instruction  quoted  does  not  pretend  to  give  a  rule 
as  to  insolvency,  for  that  is  definitely  stated  in  another 
part  of  the  same  instruction.  The  instruction  attempts 
to  explain,  somewhat,  the  general  relation  of  banks  to 
the  public,  evidently  as  an  aid  to  the  jury  to  better 
understand  the  definite  rule  as  to  solvency  which  is 
given,  and,  in  determining  the  correctness  pf  the  rule. 
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this  language,  of  course,  should  be  considered  with  the 
other,  and  from  all  the  language  determine  the  correct- 
ness of  the  proposition.  The  learned  judge  below  is  not 
without  strong  support,  both  as  to  the  legality  and 
propriety  of  the  language  used,  for  nearly  the  same 
language  is  used  by  a  federal  judge,  of  unquestioned 
learning  and  much  experience,  in  the  state  of  Missouri, 
in  his  charge  to  a  jury,  defining  for  it  the  word  "insol- 
vent," as  used  in  a  similar  statute.  We  give  to  the 
clause  of  the  instruction  no  greater  approval  than  to 
say  it  is  not  vulnerable  to  the  criticism  made  upon  it. 

Appellant  refers  to,  and  apparently  relies  with 
much  confidence  upon,  the  rale  as  announced  in 
McKown  V.  Furgasen^  47  Iowa,  637,  as  properly 
defining  the  word  ''solvent."  In  that  case  the  court 
below  held  the  rule  to  be  that  a  party,  to  be  solvent, 
must  have  property  sufficient  to  pay  debts  liable  to 
execution.  This  court  disapproved  the  rule,  and  said : 
"Solvency  is  ability  to  pay  all  debts  or  just  claims. 
Insolvency  is  inability  to  pay  such  debts.  A  party  may 
have  this  ability  whose  property  is  not  subject  to  execu- 
tion. Such  persons  cannot,  in  any  proper  sense,  be 
said  to*  be  insolvent."  This  language  is  used  in  a 
case  involving  the  fraudulent  transfer  of  a  note ;  the 
alleged  fraud  consisting  in  false  representations  as  to 
the  solvency  of  the  maker.  If  the  rule  announced  in 
that  case  is  to  obtain  in  all  cases,  then,  of  course,  the 
court's  instruction  in  this  case  is  wrong,  and  the  judg- 
ment should  be  reversed.  We,  however,  think  the  rule 
as  to  solvency  is  not  invariable.  Its  proper  construc- 
tion is  dependent  upon  the  conditions  surrounding,  and 
the  purpose  to  be  accomplished  by  its  use.  In  the  act 
in  question,  it  is  employed  with  reference  to  the  security 
or  protection  of  depositors  in  banks.  It  would  cer- 
tainly be  a  narrow  construction  to  say  that  the  law 
designed  no  more  than  to  protect  parties  against  abso- 
lute loss  of  money  deposited.  It  would  be  nearer  in 
harmony  with  the  spirit  and  purpose  of  the  law  to  say 
that  its  design  was  that  depositors  should  receive  their 
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money  in  substantial  accord  with  their  understanding 
when  deposited,  and  that  any  bank  whose  affairs  are  so 
situated  that  it  cannot  meet  its  demands  in  the  nsual 
course  of  business  is,  within  the  meaning  of  the  law 
prohibiting  the  receipt  of  depositors,  insolvent.  If  the 
letter  of  the  statute  will  permit  it,  sach  a  construction 
certainly  meets  the  justice  of  the  case.  A  statute  cer- 
tainly would  not  be  open  to  criticism,  from  a  stand- 
point of  justice,  whose  provisions  were  that  no 
institution,  having  the  confidence  of  the  people  as  a 
depository,  should  be  permitted  to  receive  their  funds, 
even  whien  their  use  must  be  to  tide  it  over  a  period  of 
uncertainty,  and  much  less  in  view  of  a  prospect  of 
suspension.  Depositors,  with  the  knowledge  of  such 
facts,  would  not  make  the  deposits,  and  hence  their 
receipt,  with  silence  as  to  the  facts,  is  a  fraud.  Does 
our  statute  contemplate  less  than  to  make  such  fraud  a 
crime  1  Insolvency  bears  close  relation  to,  and  in  fact 
is  necessarily  a  part  of,  the  laws  relating  to  assignments 
for  the  benefit  of  creditors,  and  of  bankrupt  acts;  and 
in  these  connections  the  word  has  repeatedly  received 
judicial  construction. 

The  case  of  Daniels  v.  Palmer  is  a  Minnesota  case, 
]feported  in  35  Minn.  347;  29  N.  W.  Rep.  162;  and  the . 
legal  significance  of  the  word  in  that  case  arises  under 
the  provisions  of  the  insolvent  laws  of  the  state.  We 
make  the  following  quotations  from  the  case,  including 
authorities  cited  therein:  ''The  court,  in  his  charge, 
instructed  the  jury  that  '  an  insolvent  is  a  person  whose 
estate  is  not  sufficient  to  pay  his  debts,  or  one  who  is 
unable  to  pay  his  debts  from  his  own  means.  A  person 
is  solvent  who  has  property  subject  to  legal  process 
sufficient  to  satisfy  all  his  legal  obligations.'  An  excep- 
tion to  this  instruction  raises  the  principal  question  on 
this  appeal,  viz. :  What  constitutes  insolvency,  within 
the  meaning  of  this  statute?  The  term  'insolvency' 
is  not  always  used  in  the  same  sense.  It  is  sometimes 
used  to  denote  the  insufficiency  of  one's  entire  property 
and  assets  to  pay  all  his  debts.  This  is  its  popular  and 
most  general  meaning.     Heirick  v.  Borst^  4  Hill,  650. 
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But  it  is  also  used,  in  a  more  restricted  sense,  to  express 
the  inability  of  a  person  to  pay  his  debts  in  the  ordinary 
course  of  business.  This  is  the  sense  in  which  it  has 
been  invariably  held  to  have  been  used  in  all  the  various 
bankrupt^acts  of  England  and  America.  In  Bayly  i?. 
Schofield^  1  Maule  &  S.  338,  it  is  said  :  *  "  Insolvency," 
as  respects  a  trader,  means  that  he  is  not  in  condition 
to  pay  his  debts  in  the  ordinary  course,  as  persons 
carrying  on  trade  usually  do,  and  it  does  not  follow  that 
he  is  not  insolvent  because  he  may  ultimately  have  a 
surplus  upon  the  winding  up  of  his  affairs.'  So,  in 
Shone  v.  Lucas^  3  Dowl.  &  R.  218,  it  is  said :  '  *' Insol- 
vency," within  the  meaning  of  the  bankrupt  laws,  does 
not  mean  an  inability  to  pay  twenty  shillings  on  the 
pound,  when  the  affairs  of  the  bankrupt  shall  be  ulti- 
mately wound  up;  but  a  trader  is  in  insolvent  circum- 
stances when  he  is  not  in  condition  to  pay  his  debts  in 
the  usual  and  ordinary  course  of  trade.'  The  same 
definition  has  been  given  of  the  term  as  used  in  the 
insolvent  law  of  Massachusetts,  which,  in  respect  to  the 
matter  now  under  consideration,  is  very  similar  to  our 
own.  Gen.  St.  Mass.  1860,  c.  118,  sec.  89  (Pub.  St.  Mass. 
c.  157,  sec.  96).  In  Thompson  «.  Thompson^  4  Cush. 
127,  Shaw,  C.  J.,  says:  *By  the  term  "insolvency," 
however,  as  used  in  these  statutes,  we  do  not  undergtand 
an  absolute  inability  to  pay  one 's  debts  at  some  future 
time,  upon  a  settlement  and  winding  up  of  all  a  trader's 
concerns,  but  a  trader  may  be  said  to  be  in  insolvent 
circumstances  when  he  is  not  in  a  condition  to  pay  his 
debts  in  the  ordinary  course,  as  persons  carrying  on 
trade  usually  do.'  This  definition  has  been  repedtedly 
reasserted  by  the  same  court.  Lee  v.  KiWurn^  8  Gray, 
594;  Yennard  v,  McConnellj  11  Allen,  661;  Barnard  v. 
Crosby^  6  Allen,  327.  The  same  construction  has  been 
placed  upon  the  term  as  used  in  the  late  United  States 
bankrupt  act.  Rev.  St.  U.  S.,  sec.  6l58.  In  Too/ v. 
Martin^  13  Wall.  40,  the  court,  after  referring  to  the 
more  general  and  popular  meaning  of  the  word  '  insol- 
vency,' adds:  'But  it  is  also  used,  in  a  more  restricted 
Vol.  79—29 
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sense,  to  express  inability  of  a  party  to  pay  his  debts  as 
they  become  due  in  the  ordinary  course  of  business.  It 
is  in  the  latter  sense  that  the  term  is  used  when  traders 
and  merchants  are  said  to  be  'insolvent;"  and,  as 
applied  to  them,  it  is  the  sense  intended  in  the  act  of 
congress.'  To  the  same  effect  see  Wager  v.  Hall^  16 
Wall.  \d9^\  Buchanam.  Smith,  16  Wall.  308;  Butcher 
V.    WrigJit,  94  U.  S.  657;  Bank  v.  Cook,  95  U.  S.  342." 

The  supreme  court  of  Pennsylvania,  having  the 
insolvency  of  a  person  under  consideration,  as  bearing 
on  his  right  to  administer  an  estate,  said :  '*  Insolvency 
is  the  state  of  a  person  who,  from  any  cause,  is  unable 
to  pay  his  debts  in  the  ordinary  or  usual  course  of  trade. 
A  man,  to  avoid  insolvency,  is  not  expected  to  be  able, 
at  once,  to  put  his  hand  in  his  pocket,  and  pay  every 
debt  he  owes,  but  he  must  be  able  to  pay  or  to  provide  for 
all  his  debts  as  they  fall  due  in  the  usual  course  of  bus- 
iness.'' Levants  Appeal,  3  A.tl.  Rep.  804.  That  case 
has  reference  to  a  party  not  in  business,  but  its  import- 
ance lies  in  the  fact  that  his  solvency  is  being  considered 
in  relation  to  his  legal  capacity  to  receive  and  control 
the  property  of  others;  and  the  court,  in  that  connec- 
tion, seems  to  have  given  the  word  a  restricted  meaning, 
as  is  the  case  with  regard  to  merchants  and  tradesmen. 

The  federal  court  in  Missouri,  having  under  consid- 
eration the  word  '^  solvent,"  as  used  in  an  act  making 
it  larceny  for  insolvent  banks  to  receive  deposits, 
which  act,  for  the  purpose  of  defining  the  word,  is  not 
different  from  ours,  said  in  its  charge  to  a  jury :  "  In 
the  ordinary  acceptation  of  the  term  'insolvent,'  when 
applied  to  a  bank,  means  inability  to  meet  liabilities  in 
the  usual  course  of  business.  But  a  bank  may  be  solvent^ 
and  yet,  from  temporary  causes,  over  which  its  officers 
have  no  control,  suspend  until  these  causes  can  be  over- 
come; but  they  must  be  causes  for  which  prudence 
and  foresight  cannot  provide,  or  over  which  the  bank 
or  its  officers  have  no  control,  or  could  have  none." 
The  court  afterwards  added :  ''I  pass  to  this  branch  of 
the  case  with  the  declaration  that  a  bank  is  solvent. 
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within  the  meaning  of  the  constitution  and  statutes  we 
are  considering,  when  it  possesses  sufficient  of  assets  to 
pay,  within  a  reasonable  time,  all  its  liabilities,  through 
its  own  agencies,  and  is  insolvent  when,  from  the  uncer- 
tainty of  being  able  to  realize  on  its  assets,  in  a  reason- 
able time,  a  sufficient  amount  to  meet  its  liabilities,  it 
therefore  makes  an  assignment  by  which  the  control  of 
its  affairs  and  property  passes  out  of  its  hands."  Dodge 
V.  Mastin^  17  Fed.  Rep.  665.  It  will  be  observed  that 
the  district  court  took  the  germ  of  the  instruction  under 
consideration  from  that  case;  and,  when  the  entire 
instruction  is  considered,  we  think  it  is  in  harmony  with 
the  spirit  of  the  law  as  generally  interpreted,  and  that 
it  is  designed  to  meet  the  evident  purpose  of  the  statute. 
Defendant  asked  some  three  instructions  bearing 
on  this  particular  branch  of  the  case,  some  of  which  are 
the  opposite  of  the  rule  we  have  approved.  If  one  of 
them  may  be  said  to  be  in  harmony  with  the  rule,  the 
ground  is  equally  well  covered  by  the  instruction  given. 

VIII.  Appellants  asked  instructions  bearing  on 
impeaching  testimony,  and  complain  of  their  refusal; 
but  the  court  gave  such  as  to  properly  guide  the  jury 
in  that  respect,  and  we  will  not  consider  them  further. 

IX.  Appellants'  last  claim  is  that,  under  the  testi- 
mony, the  conviction  cannot  be  sustained.  That  view 
of  the  case  rests  on  a  rule  of  law  as  to  solvency  at  vari- 
ance with  that  given  by  the  court,  and  which  we  have 
approved.  Under  the  rule  given,  and  the  testimony, 
there  is  little  room  for  doubt  that  this  firm  was  insolvent 
in  May,  1888,  and  from  that  time  forward  was  protract- 
ing its  existence  as  a  banking  firm  in  violation  of  the  laws 
of  the  state.  It  may  be  truthfully  said  that  if  the  condi- 
tion of  the  firm  had  been  known  for  some  years  before  its 
collapse  no  person  would  have  ventured  a  deposit  in  its 
hands.  Its  deposits  were  received  as  a  result  of  fraud- 
ulent concealments.  It  must  be  admitted  that  the 
defendants  received  deposits,  and  that  of  Mrs.  Oliver 
among  the  rest,  when  they  knew  they  could  not  meet 
the  demands  against  them  in  the  ordinary  course  of 
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business.  That  they  may  have  believed  that,  with  time 
and  indulgence,  they  could  have  settled  all  demands, 
is  no  excuse  for  taking  the  money  of  those  who  made 
their  deposits  under  a  different  expectation.  To  our 
minds,  the  evidence  sustains  the  verdict,  and  the  judg- 
ment is  Affirmed. 


Callanan  et  al.  v.  Lewis. 

Tax  Sale  and  Deed :  action  to  redeem  :  new  trial  yrm^ovr  notice  : 
CERTIORARI.  PlaintiiTs  brought  this  action  in  equity  to  redeem 
land  from  a  tax  sale  and  ^deed,  on  the 'ground  tiiat  no  notice  of 
the  expiration  of  the  time  of  redemption  was  given,  as  required  hj 
section  894  of  the  Code,  and  they  also  asked  that  the  rents  be  set 
off  against  the  taxes,  and  that  they  have  a  writ  of  possession. 
Their  prayer  was  granted,  and  decree  entered  accordingly.  After- 
wards, a  purchaser  from  the  defendant  in  that  action  moved 
the  court  for  a  new  trial,  which  motion  was  granted  without 
notice  to  plaintiffs,  on  the  ground  that  the  action  was  one  to 
recover  real  property,  and  that,  therefore,  no  notice  of  the 
motion  for  new  trial  was  necessary,  under  Ck>de,  sections  8268  and 
8269.    But  held-- 

(1)  That  the  action  was  brought  under  section  898  of  the  Code, 
to  redeem  from  a  tax  sale  after  a  deed  had  been  executed, 
and  that  its  character  was  not  changed  by  the  asking  of 
other  relief,  which  was  merely  incidental. 

(2)  That  the  court  had  no  jurisdiction  to  grant  a  new  trial  with- 
out notice  to  plaintiffs. 

(8)  That  certiorari,  and  not  appeal,  was  their  proper  remedy, 
since  they  were  not  present  to  enter  exceptions  to  the  ruling, 
and  appeal  would  have  been  unavailing. 

Certiorari   to   Monona  District  Court. — Hon.   C.  H. 

Lewis,  Jndge. 

Filed,  February  7,  1890. 

Proceeding  by  certiorari  to  determine  the  legal- 
ity of  defendant's  action,  as  judge  of  the  district  court 
in  and  for  the  county  of  Monona,  in  granting  a  new 
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trial  in  a  certain  action.  The  plaintiffs  filed  their  peti- 
tion in  the  district  court  of  Monona  county  against 
L.  M.  and  W.  C.  Carmichael,  defendants,  wherein  they 
alleged  that  they  were  owners  of  certain  lands  described; 
that  defendants  claimed  some  interest  therein  by  virtue 
of  a  tax  deed;  that  said  deed  was  null  and  void,  for 
numerous  reasons  stated  in  the  petition,  among  which 
are  that  no  notice  was  served  as  required  by  section  894; 
that  defendants  had  the  actual  possession  of  the  prem- 
ises, and  wrongfully  withheld  the  same;  that  the  rents 
and  profits  were  reasonably  worth  one  hundred  dollars 
per  year;  and  praying  that  their  title  be  quieted  against 
the  defendants ;  that  the  tax  deed  be  set  aside,  that  they 
be  allowed  to  redeem ;  and  that  the  rents  be  offset  against 
the  taxes;  and  "that  plaintiffs  have  a  writ  of  posses- 
sion for  said  land,"  and  such  other  relief  as  the  court 
may  determine  them  entitled  to.  The  defendants,  Car- 
michaels,  appeared  by  attorney,  and  the  case  was  con- 
tinued under  a  stipulation  of  the  attorneys,  including 
an  agreement  as  to  the  times  to  plead.  Thereafter,  on 
the  sixth  day  of  February,  1888,  the  cause  came  on  for 
trial,  and  the  defendants,  Carmichaels,  having  failed  to 
janswer  or  plead,  default  was  entered  against  them  and 
a  decree  rendered  in  favor  of  plaintiffs,  granting  them 
the  right  to  redeem  from  the  tax  sale,  and  finding  that 
the  amount  due  was  $30.65.  It  was  further  decreed 
that  the  plaintiffs'  title  be  quieted  and  established 
against  the  defendants,  that  the  tax  deed  be  set  aside; 
that  the  plaintiffs  pay  said  sum  of  $80.65  to  the  clerk, 
for  the  benefit  of  the  defendants;  that  the  defendants 
be  allowed  to  remove  all  fences  or  improvements  from 
the  premises  which  they  placed  thereon;  that,  upon  the 
payment  of  said  $80.66  and  interest,  the  plaintiffs  have 
a  writ  placing  them  in  possession ;  and  that  the  plaintiffs 
recover  costs. 

On  the  twenty-seventh  day  of  November,  1888, 
Stephen  Tillson,  who  was  not  a  party  to  said  cause, 
filed  in  the  office  of  the  clerk  of  said  county  a  motion, 
supported  by  affidavits,  for  a  new  trial  in  said  cause, 
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stating  that  on  the  twenty -fifth  day  of  January,  1888,  he 
had,  for  valuable  consideration,  purchased,  under  a  fee- 
simple  deed,  the  land  in  controversy,  from  L.  M.  and  W. 
C.Cannichael;  that,  after  rendition  of  said  judgment  and 
decree,  W.  C.  Carmichael,  without  his  knowledge  or  con- 
sent, drew  the  $30.55  from  the  clerk,  which  amount  was 
then  tendered  back  to  the  plaintiff,  with  ten  per  cent, 
interest.  The  motion  states  that  at  the  September  terra, 
1886,  of  said  district  court,  in  an  action  wherein  L.  W. 
Carmichael  was  plaintiff  and  the  American  Emigrant 
Company,  under  whom  these  plaintiffs  claim  title,  was 
defendant,  judgment  was  entered  against  the  said  com- 
pany, quieting  Carmichael' s  title  to  said  lands  under 
said  tax  deeds;  that  Callanan  and  Savery  purchased 
with  full  knowledge  of  said  decree,  for  an  inadequate 
consideration  of  one  dollar,  and  withheld  their  deed 
from  record  until  April  13,  1888.  The  defendants,  Car- 
michaels,  had  no  knowledge  of  said  decree  against 
the  American  Emigrant  Company,  or,  if  they  ever  had, 
they  had  forgotten  or  misunderstood  the  same,  and  that 
the  said  Tillson  had  no  knowledge  thereof  until  after 
the  decree  in  the  cause  at  bar  was  rendered;  that  he  and 
said  Carmichaels  believed  that  no  possible  defense  to 
the  plaintiffs'  petition  could  be  interposed,  not  knowing 
of  said  former  decree;  that  the  plaintiffs  fraudulently 
concealed  the  fact  of  said  decree  from  the  knowledge  of 
the  court,  for  the  purpose  of  securing  the  judgment  and 
decree  in  the  case  at  bar;  that  the  same  issues  were 
adjudicated  in  the  former  case,  which  is  a  bar  to  this; 
wherefore  said  Tillson  asks  that  said  decree  be  set  aside 
and  a  new  trial  granted,  "as  provided  by  section  3268, 
Code;"  and  that  he  be  permitted  to  answer  and  plead 
to  plaintiffs'  petition,  and  contest  their  claim  in  this 
action. 

No  notice  of  this  motion  for  new  trial  was  served 
upon  these  plaintiffs,  nor  upon  their  attorney;  and  on 
the  twenty-eighth  day  of  November,  1888,  the  motion 
was  heard  without  any  appearance  on  behalf  of  the 
plaintiffs,  and  the  court  sustained  said  motion,  and 
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ordered  a  new  trial.  Thereafter,  on  January  8,  1889, 
said  Tillson  filed  his  answer,  and  on  January  28,  1889, 
an  amendment  thereto,  joining  issue  with  plaintiffs' 
petition  against  the  Carmichaels. 

S.  E.  Long^  for  plaintiffs. 

Oliver  Bros.  &  Tillson^  for  defendant. 

^  Given,  J. — I.  It  is  claimed  on  behalf  of  the  plain- 
tiffs that  their  action  against  Carmichaels  was  under 
section  893,  Code;  and  that  the  defendant  exceeded  his 
jurisdiction,  and  proceeded  illegally,  in  sustaining  the 
motion  of  Tillson  to  set  aside  the  decree,  and  for  a  new 
trial,  because  no  notice  thereof  was  given  to  the  plain- 
tiffs. It  is  claimed  on  behalf  of  the  defendants  that 
said  action  was  under  chapter  2,  title  20,  Code,  and  the 
motion  under  section  3268,  contained  in  said  chapter, 
and  under  which  no  notice  is  required.  It  is  not  ques- 
tioned but  that,  if  the  action  was  under  section  893, 
notice  of  the  motion  for  a  new  trial  was  required,  and, 
if  under  chapter  2,  it  was  not.  Section  893  provides : 
"Any  person  entitled  to  redeem  land  sold  for  taxes, 
after  the  delivery  of  the  deed,  shall  redeem  the  same  by 
an  equitable  action;  *  *  *  and  no  person  shall  be 
allowed  to  redeem  land  sold  for  taxes,  in  any  other 
manner,  after  the  service  of  the  notice  provided  for  by 
the  next  section,  and  the  execution  and  delivery  of  the 
treasurer's  deed."  ''Any  person  having  a  valid  subsist- 
ing interest  in  real  property,  and  a  right  to  the  immed- 
iate possession  thereof,  may  recover  the  same  by  action 
against  any  person  acting  as  owner,  landlord  or  tenant 
of  the  property  claimed."  Code,  sec.  3246.  "An 
action  to  determine  and  quiet  the  title  of  real  property 
may  be  brought  by  any  one  having  or  claiming  an 
interest  therein,  whether  in  or  out  of  possession  of  the 
same,  against  any  person  claiming  title  thereto,  though 
not  in  possession."  Code,  sec.  3273.  Defendant  main- 
tains that  the  deed  and  "service  of  notice,"  referred  to 
in  section  893,  mean  a  valid  deed,  and  completed  and 
legal  service  of  notice  and  deed.     Thus  construed,  no 
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action  could  be  brotight  under  said  section  893,  except 
by  or  on  behalf  of  minors  and  lunatics.     A  failure  to 
serve  the  notice  to  redeem,  or  to  file  the  proof  of  such 
service   before    the    execution  of  the   deed,   does  not 
render  the  deed  void,  and  the  land  remains  subject  to 
redemption.     The  deed   conveys  the  title  to  the  pur- 
chaser, who  holds  it  subject  to  be  defeated  by  redemp- 
tion of  the  lands.     Bowers  v.  Hallock^  71  Iowa,  218. 
Until  this  deed  was  set  aside  and  redemption  made,  the 
plaintiffs  were  not  entitled  to  immediate  possession,  and 
hence  could  not  proceed  under  section  3246;  neither  was 
this  an  action  to  determine  and  quiet  title  alone.     The 
principal  and  controlling  relief  sought  was  to  be  per- 
mitted to  redeem  from  the  tax  sale,  and  the  other  relief 
asked  is  dependent  upon  such  right,  and  a  mere  incident 
in  the  case.     The  provision  of  section  893,  that  no  per- 
son shall  be  aUowed  to  redeem  in  any  other  manner 
than  by  equitable  action,  after   the  service  of  notice, 
and  execution  and  delivery  of  the  deed,  does  not  mean 
a  completed  and  legal  service  or  a  valid  deed.     The 
equitable  action  to  redeem,  on  the  grounds  of  insuffi- 
cient notice  or  service,  may  be  maintained  under  this 
section.     The  following  cases  have  more  or  less  bearing 
upon  the  subject :     Bowers  v.  Hallock^  supra;  Long  n. 
Smithy  67  Iowa,  22.    Buena  Vista  County  v.  Railway 
Co.^  49  Iowa,  657,  was  an  action  under  chapter  2,  title 
20.     The  court  held  that  the  fact  that  the  petition,  in 
addition  to  asking  that  plaintiff's   title    be  quieted, 
prays  other  relief  in  regard  to  the  land,  will  not  take 
the  case  out  of  the  provision  of  chapter  2,  title  20,  Code, 
in  relation  to  granting » new  trials  in  actions  to  quiet 
title.     This  action  being  properly  brought  under  section 
893,  the  same  rule  applies;  and  the  fact  that  other  relief 
is  asked  in  regard  to  the  land  will  not  take  the  case  out 
of  the  provisions  of  that  section.     Our  conclusion   is 
that  the  plaintiffs  were  entitled  to  notice  of  this  motion 
for  a  new  trial,  and  that  the  court  exceeded  its  jurisdic- 
tion, and  proceeded  illegally,  in  sustaining  the  motiou 
without  such  notice. 
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II.  Defendants'  further  contention  is  that  the 
plaintiffs  have  a  plain,  speedy  and  adequate  remedy  by 
appeal.  As  we  have  seen,  the  court  had  no  jurisdiction 
of  the  plaintiffs  for  the  purpose  of  the  motion  for  a  new 
trial,  because  they  had  no  notice  thereof.  The  enter- 
taining and  sustaining  of  the  motion  was,  therefore, 
absolutely  void,  and,  as  the  order  sustaining  the  motion 
was  made  in  the  absence  of  the  plaintiffs  in  the  action, 
no  exception  could  be  taken,  and  hence  an  appeal 
would  have  been  ineffectual.  The  plaintiffs  might 
have  moved  the  court  at  the  succeeding  term  to  set  this 
order  aside,  but  they  were  not  bound  to  do  this,  for  the 
court  did  not  have  jurisdiction  to  make  the  order.  See 
EawJceye  Ins.  Co.  v.  Duffle,  67  Iowa,  176.  The  order 
and  judgment  of  the  district  court,  .granting  a  new 
trial,  is  set  aside  and  Reversed. 


The  State  v.  Gaston. 

1.  Justices  of  the  Peace :  election  :  nuicber  :  vaudity.  In  order 
to  make  yalid  the  election  of  one  or  two  additional  justices  of  the 
peace  in  a  township,  under  section  592  of  the  Code,  the  trustees 
must  not  only  so  direct,  and  post  up  notices  accordingly,  but  such 
direction  must  be  made  a  matter  of  record  in  the  proceedings  of 
the  trustees  (Code,  section  395);  and  where  such  notices  were 
posted,  but  no  recorded  direction  was  made,  and  four  justices  were 
voted  for,  only  the  two  who  received  the  highest  number  of  votes 
were  lawjfully  elected, 

2.  Quo  Warranto :  appeal  :  trial.  A  proceeding  by  quo  warranto 
is  not  triable  anew  in  this  court;  and  the  finding  of  fact  by  the 
trial  court  wiU  not  be  set  aside  where  there  is  some  evidence  to 
support  it. 

Appeal  from  Polk  District  Coicrt. — Hon.  O.  B.  Ayres, 

Judge. 

Filed,  February  8,  1890. 
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Quo  WARRANTO  to  determine  the  right  of  defendant 
to  fill  the  office  of  justice  of  the  peace.  The  cause  was 
tried  without  a  jury,  and  judgment  was  rendered  for 
the  state,  ousting  defendant  from  the  office.  He  now 
appeals. 

Baker  &  Haskins^  for  appellant. 

C.  P.  Holmes  and  J.  K,  Macomber^  County  Attor- 
neiy,  for  the  State. 

Beck,  J. — I.  The  facts  upon  which  rests  the  decis- 
ion of  the  questions  involved  in  the  case  are  these: 
Prior  to  1886,  Valley  township,  Polk  county,  was 
authorized  to  elect  two  justices  of  the  i)eace.  At  the 
election  in  that  year  four  justices  were  elected  and 
qualilied.  Defendant  was  one  of  the  number.  Notices 
of  the  election  of  that  number  of  justices  were  posted 
as  required  by  law.  At  the  election  of  1888  four  justices 
were  again  voted  for,  defendant  being  one  of  the  num- 
ber, all  of  whom  received  a  majority  of  all  the  votes 
cast,  but  defendant's  vote  was  not  equal  in  number  to 
the  separate  votes  of  the  others.  The  two  having  the 
highest  number  of  votes  qualified  as  prescribed  by  law, 
but  defendant  and  the  other  person  having  a  less  num- 
ber of  votes  were  not  permitted  to  qualify.  The  defend- 
ant, however,  claims  that  he  has  the  right  to  fill  the 
office  until  his  successor  is  elected  and  qualified,  and 
that  he  is  entitled  to  hold  the  office  if  not  qualified,  as 
no  successor  has  been  qualified.  The  state  maintains 
that  defendant  cannot  lawfully  hold  the  offi(?e,  for  the 
reason  that  the  election  of  more  than  two  justices  of  the 
peace  in  the  township  is  unauthorized  by  law. 

11.     This  position  of  the  state  is  supported  by  the 

following  provisions  of  the  statutes  and  the  facts  we 

,     shall  state.     Code,  section  690,  provides  for 

1.  Justices  of  _  _         ,  _^  ,         .  /"^        -.^ 

the  peace:      the  electiou  of  two  lustices  m  each  town- 

filfiOtlOIl  * 

jjjmber  ':?a-    ship.     Sectiou  592  is  iu  the  following  lan- 
guage :     "One  or  two  additional  justices  of 
the  peace,  and  one  or  two  additional  constables,  may  be 
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elected  in  each  township,  if  the  trustees  so  direct  by 
posting  up  notices  bf  the  same,  in  three  of  the  most 
public  places  in  the  township,  at  least  ten  days  before 
election."  Under  this  section,  to  authorize  the  election 
of  more  than  two  justices,  direction  therefor  must  be 
given  by  notices  posted  as  prescribed  by  the  statute. 
But  it  plainly  appears  that,  as  an  accurate  record  of  the 
proceedings  and  orders  of  the  trustees  must  be  kept,  the 
law  requires  the  direction  in  question  to  be  entered 
therein.  See  Code,  sec.  395.  Considerations  of  public 
policy  and  presumptions  as  to  the  intention  of  the  legis- 
lature which,  under  the  circumstances,  we  are  required 
to  entertain,  clearly  direct  to  this  conclusion.  Could 
the  number  of  justices  of  the  peace — officers  of  so  much 
importance,  in  view  of  their  functions  and  powers — be 
increased  without  recorded  action  of  the  trustees, 
uncertainty  and  abuses  would  arise  therefrom.  It  is  to 
be  presumed  that  the  legislature  intended  nothing  of 
the  kind,  but  rather  that  record  of  the  increase  of  the 
number  be  kept.  But  it  is  admitted  that  there  is  no 
record  of  any  direction  or  order  of  the  trustees  for  an 
increase  of  the  number  of  the  justices  of  the  peace..  We 
are  therefore  required  to  hold,  in  harmony  with  the 
view  we  have  announced,  that  no  more  than  two  justices 
may  be  elected  in  the  township. 

III.  The  court  below  could  well  have  found  upon 
the  evidence  that  no  verbal  direction  was  in  fact  ever 
8  Quo  WAB-  niade  by  the  trustees  for  the  election  of  four 
peS^^tilS!  justices.  Such  a  finding  has  support  in  the 
evidence,  and  we  cannot  disturb  it  in  this 
proceeding,  which  is  an  action  at  law,  and  is  not  triable 
here  de  novo.  Code,  sec.  8345.  It  will  be  remembered 
that  the  burden  rested  on  defendant  to  show  that  the 
trustees  did  direct  the  election  of  four  justices  of  the 
peace.  The  court  was  authorized  to  find  that  defendant 
failed  to  establish  either  verbal  or  recorded  direction  on 
the  subject.  It  follows  that,  as  the  defendant  failed  to 
establish  his  right  to  the  office  under  his  prior  or  later 
election,  the  district  court  rightly  entered  judgment 
ousting  him  therefrom.  Affirmed. 


,    •! 


l. 
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L.  •115  m  The  State  v.  Empet. 


!•  Criminal  Law :  "  aidinq  and  abbttino.*'  The  word  '*  abet,"  used 
in  relation  to  the  commission  of  a  crime,  indicates  the  act  of  an 
accessory  before  the  fact,  while  the  word  '*  aid  *'  indicates  the  act 
of  an  accessory  after  the  fact.  An  accessory  before  the  fact  may 
be  indicted,  punished  and  tried  as  a  principal  (Code,  sec.  4314); 
whether  the  same  is  true  of  an  accessory  after  the  fact,  is  not 
determined. 

8.      :  LARCENY  :  AIDING  IN  DISPOSING  OF  PROPERTY  :  INSTRUCTION. 

One  who  aids  in  the  disposition  of  stolen  property  is  not  thereby 
guilty  of  larceny,  either  as  principal  or  accessory,  unless  he  knows 
the  property  to  have  been  stolen;  and  an  instruction  under  which 
the  jury  might  have  found  defendant  guilty  without  such  knowl- 
edge is  a  ground  for  reversal,  even  though  the  abstract  does  not 
contain  all  the  evidence;  for  it  cannot  be  presumed  that  his  guilty 
knowledge  was  established  by  the  evidence. 

Appeal  from  Linn  District  -  Court — Hon.   J.  H. 

Preston,  Judge. 

Filed,  February  8,  1890. 

Defendant  was  convicted  on  an  indictment  for 
larceny,  and  now  appeals  to  this  court. 

Charles  J.  Kepler^  for  appellant. 

J.  Y.  J^oney  Attorney  General,  for  the  State. 

Beck,  J.— I.  The  abstract  upon  which  the  case  is 
submitted  to  us  for  decision  does  not  contain  a  copy  of 
the  indictment,  or  a  statement  of  its  contents,  nor  any 
part  of  the  evidence.  The  instructions  to  the  jury  are 
set  out  in  full,  and  the  only  objections  to  the  judgment 
are  based  upon  the  fourth  instruction,  which  is  in  the 
following  language :  '*4.  It  is  not  claimed  by  the  state 
that  the  defendant  was  actually  present  and  assisted  in 
the  taking  of  said  property,  but  that  he  planned,  aided 
and  abetted  the  taking  and  disposition  thereof;  and, 
imder  the  law  of  this  state,  all  persons  concerned  in  the 
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commission  of  a  public  oflfense,  whether  they  directly 
commit  the  act  constituting  the  offense,  or  aid  and  abet 
its  commission,  though  not  present,  are  equally  guilty 
as  the  person  who  did  actually  commit  the  act;  and  if 
you  find  from  the  evidence  that  the  witness  Frank 
Watkins,  at  the  time  or  place  charged,  did  steal,  take 
and  carry  away  said  property,  or  some  portion  thereof, 
that  the  same  was  the  property  of  M.  D.  Snyder,  and  of 
the  value  of  ninety  dollars,  or  of  some  actual  value, 
then  said  Watkins  is  guilty  of  larceny;  and  if  you 
further  find  from  the  evidence  that  defendant  planned, 
aided  or  abetted  the  commission  of  said  larceny, 
though  not  present  at  its  commission,  then  he  is  equally 
guilty  as  Watkins;  or  if  you  find  therefrom  that,  after 
the  commission  of  said  act,  the  defendant  aided,  abetted 
or  assisted  said  Watkins  in  the  disposition  of  said 
property,  then  he  will  be  guilty.  If  you  fail  to  so  find, 
then  you  will  find  the  defendant  not  guilty." 

II.  It  is  first  insisted  that  this  instruction  errs  in 
directing  the  jury  that,  if  defendant  aided  or  abetted 
the  commission  of  the  larceny,  he  is  equally  guilty  with 
the  one  who  actually  stole  the  goods.  The  error,  it  is 
urged,  consists  in  the  use  of  the  disjunctive  conjunc- 
tion **or,"  instead  of  the  conjunction  "and."  We 
think  the  words  **aid"  and  "abet"  are  not  synony- 
mous, as  is  argued  by  the  attorney  general.  To  "  abet " 
is  to  encourage,  counsel,  incite  or  instigate  the  com- 
mission of  a  crime.  The  word  indicates  the  act  of  an 
accessory  before  the  fact.  To  "aid"  is  to  support, 
the  words  describing  the  act  of  an  accessory  after  the 
fact.  An  accessory  before  the  fact  may  be  indicted, 
tried  and  punished  as  a  principal.  Code,  sec.  4314. 
The  question  whether  an  accessory  after  the  fact  may  be 
indicted  and  convicted  in  the  same  way  has  not  been 
determined,  so  far  as  we  are  advised.  In  view  of  all  the 
language  of  the  section  just  cited,  which  provides  that 
those  who  aid  and  abet  the  commission  of  the  crime 
may  be  indicted,  tried  and  punished  as  principals,  it 
would  seem  that  the  word  "aid"  applies  to  and  points 
out  accessories  after  the  fact,  who  are  therefore  included 
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in  its  provision.  See,  in  this  connection.  Code,  sec. 
4315.  This  question  we  need  not  determine,  in  view  of 
the  facts  that  the  indictment  is  not  set  out,  nor  its  con- 
tents  stated,  in  the  abstract.  We  cannot,  therefore, 
say  that  it  is  in  the  case. 

III.  The  last  sentence  of  the  instruction  is  plainly 
erroneous  in  holding  that  assistance  in  the  disposition 
of  stolen  property  will  render  one  guilty.  Surely, 
assistance  in  disposing  of  the  property,  without  the 
knowledge  that  it  was  stolen,  will  not  be  the  ground  of 
charging  one  either  as  principal  or  as  an  accessory. 
Knowledge  of  the  crime  is  essential  to  constitute  an 
accessory  after  the  fact.  1  Bish.  Crimes,  sees.  487, 
488;  1  Russ.  Crimes,  38.  The  attorney  general  does  not 
claim  that  this  instruction  is  not  objectionable  on  the 
last  ground  named,  but  expresses  the  opinion  that  we 
cannot  reverse,  for  the  reason  that  all  the  evidence  is 
not  made  to  appear  affirmatively.  There  must  have 
been  an  issue  as  to  defendant's  knowledge  of  the  crime, 
as  he  was  tried  as  an  accessory  after  the  fact,  for  such 
knowledge  is  an  essential  ingredient  of  guilt  of  such  an 
accessory.  That  issue  was  for  the  jury's  determination, 
and,  though  the  evidence  may  have  all  pointed  to  such 
knowledge,  the  court  could  not  direct  a  verdict  thereon, 
or  what  finding  the  jury  should  make.  We,  therefore, 
can  exercise  no  presumption  that  the  evidence  estab- 
lished defendant's  knowledge  of  the  larceny,  and,  there- 
fore, his  guilt,  and  thereon  hold  that  the  instruction  is 
without  prejudice.  For  the  efror  in  this  instruction 
the  judgment  of  the  district  court  is 

BeV£BS£0 


The  State  v.  Hodgson. 

1.  Appeal:  from  ordrb  taxing  costs  to  prosecutor:  tdie  of 
TAKING.  An  appeal  from  a  judgment  taxing  the  costs  of  a  prose- 
cution upon  information  to  the  prosecuting  witness,  on  the  ground 
that  the  prosecution  was  without  probable  cause,  is  an  appeal  in  a 
criminal  case,  and  may  be  taken  within  one  year  from  the  date  of 
the  judgment  (Code,  sec.  4522,  and  State  v.  Knapf,  61  Iowa,  522.) 
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2*    Criminal  Law:   information:  taxing  costs  to  informant. 
I  Where  the  defendant  in  an  information  is  convicted  before  a 

jastice  of  the  peace,  and  he  appeals  to  the  district  court,  the  con- 
viction is  conclusive  proof  that  there  was  probable  cause  for  the 
information,  and  the  district  court  cannot  inquire  into  that  matter 
and  tax  the  costs  to  the  informant  on  the  ground  that  there  was 
no  probable  cause  for  the  information.  {In  re  Trenchard,  16  Iowa, 
68,  dUtinguuhecU) 

Appeal  from    Cedar    District    Court.— Ron.    J.    H. 

Preston,  Judge. 

Piled,  Febkuary  8,  1890. 

The  defendant  was  arrested  on  information  before 
a  justice  of  the  peace,  charged  with  being  intoxicated. 
The  information  upon  which  the  warrant  issued  was 
filed  by  George  Heppenstall  and  Levi  Pilkinton.  At 
the  trial  before  the  justice  the  defendant  was  con- 
victed, and  from  a  judgment  he  appealed  to  the  district 
court,  in  which  he  was  acquitted.  Th^  district  court 
found  that  the  prosecution  was  without  probable  cause, 
and  taxed  the  costs  of  the  proceedings  in  both  courts  to 
the  prosecuting  witnesses,  and  this  appeal  is  at  their 
instance  from  such  judgment  for  costs. 

Wolf  &  Hanly^  for  appellant 

Jt.  O.  CousinSj  for  appellee. 

Granger,  J. — I.  Our  attention  is  first  directed  to 
a  motion  to  dismiss  the  appeal,  for  the  reason  that  it 

was  not  taken  within  the  time  prescribed 
'  order  laitog    by  the  law.     The  motion  seems  to  be  based 
ccutor :  time    ou  the  prbvisious  of  sectiou  3173  of  the  Code, 
which  has  reference  to  appeals  in  civil  cases. 
Section  4622  is  in  the  Code  of  Criminal  Procedure,  and 
provides :  "No  appeal  can  be  taken  until  after  judgment, 
and  then  only  within  one  year  thereafter."    The  proceed- 
ing in  which  the  judgment  appealed  from  was  rendered 
was  a  criminal  one,  and  the  judgment  is  very  much  in 
the  nature  of  a  penalty.     But,  however  that  may  be,  the 
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point  seems  to  have  been  before  ruled,  and  to  the  effect 
that  an  appeal  like  this  is  an  appeal  in  a  criminal  action. 
^ate  V.  Knapf^  61  Iowa,  622.  With  either  view  of  the 
case  as  to  the  time  the  judgment  was  really  entered, 
the  appeal  was  taken  within  the  year,  and  the  motion 
to  dismiss  the  appeal  is  refused. 

II.     In  the  justice's  court  the  defendant  was  con- 
victed of  the  crime  of  which  he  was  charged,  and  it  is 
8.  Criminal  law:  '^^S^^  ^1  appellant  that  such  fact  should 
u'?™cMt?to  ^^^  ^^y  ^^^^  inquiry  as  to  a  probable  cause 
Informant.       fQj.  filing  the  complaiut.     Appellee  relies 

upon  In  re  Trenchard^  16  Iowa,  53,  to  justify  the  action 
of  the  district  court  in  this  case.  In  the  Trenchard 
case  the  parties  were  arrested,  and,  because  of  Tren- 
chard's  failure  to  appear,  the  defendants  were  dis- 
charged, and  the  state,  under  a  section  of  the  Revision 
authorizing  it,  appealed,  and  on  a  jury  trial  in  the 
district  court  the  defendants  were  acquitted.  The  dis- 
trict court,  on  the  ground  of  a  want  of  probable  cause 
for  the  prosecution,  taxed  the  costs  to  the  prosecuting 
witness.  This  court  sustained  the  action,  and  because 
of  some  language  in  the  opinion  appellee  regards  it  as 
applicable  to  the  facts  of  this  case.  In  that  view  we  do 
not  concur.  At  the  first  trial  in  this  case  there  was  a 
conviction  which  was  entirely  inconsistent  with  the  fact 
of  a  want  of  probable  cause  in  the  institution  of  the 
proceeding.  On  appeal  in  these  cases  the  testimony  is 
often — in  fact,  in  most  cases — different.  Witnesses  die, 
remove  beyond  the  reach  of  the  process  of  the  court,  or 
for  other  causes  are  absent.  In  very  many  cases,  where 
the  testimony  on  a  first  hearing  is  abundantly  sufiicient 
to  sustain  a  conviction,  on  a  retrial  it  is  entirely  insuffi- 
cient, so  much  so  as  on  its  face  to  evidence  a  want  of 
probable  cause,  or  even  bad  faith  in  making  the  com- 
plaint. It  is  the  policy  of  the  law  to  encourage  the 
filing  of  just  complaints,  and,  of  course,  equally  its 
policy  to  discourage  unjust  ones.  There  is  a  seeming 
duty  devolving  on  a  prosecutor  before  a  justice  of  the 
peace  to  aid  the  court,  by  way  of  information,  at  least, 
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in  the  discovery  of  testimony,  to  the  end  that  the  facts 
may  be  established.  When  that  is  done,  and  there  is  a 
conviction,  the  public  is  as  fully  in  possession  of  the 
means  for  vindicating  the  law  as  the  prosecutor,  and  no 
such  duty  further  devolves  upon  him.  The  public  is  in 
possession  of  the  testimony  on  which  a  conviction  has 
been  secured.  If  it  is  thought  insufficient,  notwith- 
standing the  judgment,  the  public,  by  its  representative, 
should  ask  the  district  court  on  appeal  to  dismiss  the 
information,  and  not  itself  prosecute,  when  there  is  no 
probable  cause  for  prosecution,  and  then  tax  the  costs 
of  its  own  mistake  or  neglect  to  the  complainant. 
When  the  public,  with  such  information,  attempts  to 
sustain  a  conviction  on  appeal,  its  action  is  an  indorse- 
ment of  the  complaint,  and  the  law  never  intended  that 
the  further  prosecution  should  be  on  any  such  contin- 
gency as  to  costs.  In  so  far  as  the  law  contemplates  a 
duty  on  the  part  of  a  private  prosecutor,  the  appellants 
in  this  case  discharged  their  duty,  and  the  judgment x)f 
the  justice  was  a  vindication  of  their  action.  That  was 
not  true  of  the  Trenchard  ease.  As  we  read  the  record, 
he  abandoned  the  case  before  the  justice,  and  the  first 
inquiry  as  to  the  facts,  where  the  truth  as  to  the  prob- 
able cause  could  be  known  judicially,  was  in  the  district 
court.  The  facts  of  the  two  cases  are  widely  different, 
and  the  language  of  the  opinion  in  that  case,  though 
pertinent  to  the  facts  then  before  the  court,  should  not 
be  understood  as  announcing  a  rule  to  govern  in  a  case 
like  this.  It  is  highly  important,  in  weighing  the  state- 
ments of  an  opinion,  to  do  so  in  the  full  light  of  the 
facts  to  which  they  apply.  We  think  the  judgment  of 
conviction  in  justice's  court  is  a  bar  to  any  further 
inquiry  as  to  api>ellant's  liability  for  costs.  The  judg- 
ment of  the  district  court  is  Bevebsed. 
Vol.  79—30 
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The  State  ex  rel.  W  ilcox  v.  Vreeland. 
The  Same  v.  Willard. 

School  Districts :  population  :  number  of  dirbotobs.  Where  an 
independent  school  district  has  had  a  population  of  five  hundred, 
and  so  has  been  entitled  to  and  has  had  six  directors,  two  elected 
each  year,  but  the  population  has  fallen  below  that  number,  only 
one  director  should  be  elected  each  year.  (State  v.  Simkins^  77 
Iowa,  670,  followed,) 

Appeal  from  Tama  District  Court, — Hon.  L.  G.  Kinne 

Judge. 

Filed,  February  8,  1890. 

Actions  to  determine  the  riglit  of  the  defendants, 
respectively,  to  exercise  the  office  of  director  of  the 
independent  district  of  Montour,  Tama  county,  Iowa. 
This  district  was  organized  in  1872,  and,  having  a  pop- 
ulation of  five  hundred  or  more,  six  directors  were 
elected  and  qualified,  and  two  were  elected  and  qualified 
each  year  thereafter,  without  question,  until  1888.  At 
the  time  of  the  election  in  March,  1888,  one  of  the  *' hold- 
over" directors  had  resigned,  and  the  terms  of  two 
expired  under  the  law.  The  board,  assuming  that  the 
district  was  still  entitled  to  six  directors,  proceeded  to 
hold  an  election  for  one  director  to  fill  vacancy,  and  two 
for  full  term.  The  defendants  were  candidates  for  the 
full  terms,  and  received  the  highest  number  of  votes  cast 
for  candidates  for  the  full  term,  each  receiving  the  same 
number  of  votes.  They  both  qualified,  and  proceeded  to 
act^s  directors  of  said  independent  district.  The  cases, 
resting  upon  the  same  facts,  and  involving  the  same  ques- 
tions, were  submitted  together  to  the  district  court,  and 
are  again  so  submitted.  That  court  found,  among  other 
facts,  that  on  March  12,  1888,  said  district  contained 
less  than  five  hundred  population,  and  was,  therefore, 
only  entitled  to  one  director ;  and  that,  as  defendants 
were  each  candidates  on  the  supposition  that  two 
directors  were  to  be  elected,  when  in  fact  there  was 
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legally  but  one,  neither  of  them  is  a  director  of  said 
district ;  and  adjudged  that  they,  and  each  of  them,  be 
ousted  from  said  office,  from  which  judgments  defend- 
ants each  appeal. 

J.  W.  Willett,  for  appellants. 

Sliveis  &  Strong^  for  appellee. 

Given,  J. — No  question  is  made  but  that  at  the 
time  of  the  election,  March  12,  1888,  the  population  of 
this  district  was  less  than  five  hundred.  In  section 
1802,  Code,  authorizing  the  organization  of  independent 
districts,  it  is  provided  ''that,  in  all  independent  dis- 
tricts having  a  population  of  less  than  five  hundred, 
there  shall  be  three  directors  elected,  who  shall  organize 
by  electing  a  president,"  etc.  Appellants'  contention 
is  that  this  district  having  had  the  requisite  population 
at  its  organization  to  entitle  it  to  six  directors,  and  there 
being  no  provision  for  ascertaining  the  population 
thereafter,  nor  for  reducing  the  number  of  directors  in 
case  the  population  diminishes,  the  district  will  always 
be  entitled  to  six  directors.  This  position  is  fully 
answered  in  State  v,  SimkinSj  77  Iowa,  676.  The  court 
says:  *'When  Ihe  population  of  the  district  falls 
below  five  hundred,  should  the  number  of  the  directors 
be  diminished  accordingly?  We  think  that,  under 
section  1808  of  the  Code,  if  the  population  be  less  than 
five  hundred  at  the  time  of  the  election,  two  members 
should  not  be  elected."  We  see  no  reason  for  changing 
this  view  of  the  law.  It  follows  that  the  judgment  of 
the  district  court  must  be  Affirmed. 


The  State  v.  Benzion  et  al. 

1.  Bail-bond  :  becitations  of  :  estoppel.  A  surety  in  a  bail-bond, 
which  recites  that  an  adjournment  of  the  case  was  ordered,  and 
that  the  bond  was  executed  to  give  the  accused  the  benefit  of  the 
order,  cannot,  when  the  obligation  is  about  to  be  enforced,  deny 
these  recitations,  and  plead  as  a  defense  that  the  bond  was 
executed  before  the  accused  was  brought  before  the  court. 
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2.      :  PREPARATION  OP  IN  ANTICIPATION  OP  AN  ADJOURNMENT.     It 

is  no  objection  to  the  validitj  of  a  bail-bond  that  it  was  prepared 
and  signed  before  the  accused  was  brought  before  the  justice,  in 
anticipation  of  an  application  for  an  adjournment.  (Ck>mpare 
sec.  4189  of  the  Code.) 

8.     :  SURETY  :  DISCHARGE  BY  CONTINUANCES.    A  Surety  Cannot 

be  exonerated  from  liability  on  a  bail-bond  on  the  ground  that 
the  preliminary  hearing  was  several  times  continued  by  agree- 
ment without  his  consent,  and  without  the  appearance  of  the 
accused  when  the  continuances  were  ordered. 


Appeal  from  Marshall  District  Court. — Hon.   J.  L. 

Stevens,  Judge. 

Piled,  February  8,  1890. 

Action  upon  a  bail-bond  for  the  appearance  of 
Benzion  to  answer  to  an  information  filed  before 
a  justice  of  the  peace  charging  him  with  a  misdemeanor. 
Horton,  -the  surety  in  the  recognizance,  demurred  to 
the  petition.'  The  demurrer  was  overruled,  and  the 
surety  appealet 

J.  M.  Parker^  for  appellant. 

W.  W.  Miller^  for  appellees. 

Beck,  J.— I.  The  petition  alleges  that  defendant 
Benzion  was  arrested  on  the  third  day  of  July  upon 
a  warrant  issued  by  a  justice  of  the  peace  ;  that  a  con- 
tinuance was  ordered  by  the  justice  to  the  tenth  day  of 
July,  and  thereupon  he,  and  the  defendant  as  surety, 
entered  into  a  bail-bond,  in  the  usual  form,  for  the 
appearance  of  the  accused  at  a  day  fixed  for  the  tnal, 
and  to  abide  the  order  of  the  court  in  the  premises  ;  that 
the  cause,  upon  the  consent  of  the  defendant  and  the 
state,  was  twice  continued  after  the  first  continuance, 
when  the  accused  was  required  to  appear  before  the 
district  court,  but  he  failed  to  appear  and  obey  the 
order  of  the  justice  made  in   said  proceedingSi   and 
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thereupon  a  default  was  taken  against  the  defendants. 
As  the  q.uestions  in  the  case  arise  upon  the  overruling 
of  a  demurrer  to  the  -answer,  it  becomes  necessary  to 
set  out  the  pleading.  It  is  as  follows  :  **Comes  now 
the  defendant  James  Horton,  and  for  answer  to.  the 
petition  says  that  he  admits  the  making  of  the  bond  set 
out  in  the  petition,  and  the  plaintiff's  right  of  recovery 
thereon,  except  for  the  following  matters  in  avoidance 
and  defense  thereof ;  that  is  to  say :  Said  bond  was 
signed  by  the  said  Horton  at  Gilman  when  the  arrest 
of  the  defendant  Benzion  was  made,  some  fourteen 
miles  distant  from  the  office  of  the  said  Justice  Burritt, 
whq  issued  the  warrant.  The  signing  took  place  before  • 
the  return  of  the  warrant,  and  before  the  defendant 
Benzion  had  been  brought  before  the  justice,  and  before 
the  adjournment  had  been  made  to  the  tenth  day  of 
July,  1888,  or  any  order  therefor,  apd  before  the  said 
justice  had  acquired  jurisdiction  in  the  case.  After- 
wards the  defendant  Benzion  was  brought  before  the 
said  Justice  Burritt,  and  the  cause  adjourned  until 
July  10,  1888.  But  before  that  day  arrived,  without 
the  knowledge  or  consent  of  this  defendant  Horton  the 
state,  by  its  attorney,  and  Benzion 's  attorney,  without 
cause,  continued  the  case  until  the  twentieth  or  twenty- 
first  of  July,  but  which  day  the  defendant  is  unable  to 
say.  That  the  several  continuances  made,  as  specified 
in  the  petition,  were  made  without  the  appearance  of 
the  defendant  Benzion,  or  the  attorneys  for  the  parties, 
and  were  all  without  any  cause  whatever.  And  defend- 
ant avers  that  said  adjournments  were  made  by  the 
respective  attorneys  at  their  offices,  or  upon  the  street, 
to  accommodate  themselves  as  to  other  legal  business  ; 
and  several  of  the  continuances  were  expressly  made 
until  after  other  causes  should  be  tried,  and  to  abide 
the  event  of  the  same,  and  the  adjournments  were  made 
upon  such  contingencies,  and  no  other  cause,  express 
or  implied.  That  by  reason  of  the  confusion  and 
uncertainty  caused  by  said  adjournments  this  defend- 
ant was  deprived  of  his  right  as  surety  from  delivering 
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up  said  Benzion,  or  taking  indemnity  for  his  liability, 
which  he  otherwise  might  have  done. 

II.  It  will  be  observed  that  the  answer  alleges, 
in  effect,    that   the  accused  was  brought  before  the 

justice  after  arrest,  and  thereupon  the 
recit^ong*  cause  was  continued  to  the  tenth  day  of 
July.  But  the  recognizance  was  signed 
before  the  accused  was  brought  before  the  justice,  and 
before  the  order  for  the  adjournment  had  been  made. 
The  answer,  it  will  be  observed,  pleads  as  a  defense  the 
fact  that  the  bail-bond  was  signed  before  the  accused 
was  brought  before  the  justice.  It  is  clear  that  the 
defendant,  having  executed  the  bond,  which  recites  that 
an  adjournment  of  the  case  was  ordered,  and  that  the 
obligation  was  executed  to  give  the  accused  the  benefit 
of  the  order,  cannot  now,  when  the  obligation  is  about 
to  be  enforced,  depy  these  recitations.  They  are  in  the 
nature  of  admissions,  which  defendant  ought  not  to  be 
permitted  to  dispute. 

II.  But  there  was  no  irregularity  in  permitting 
the  accused  to  prepare  his  recognizaujce  in  anticipation 

of  an  application  for  an  adjournment,  and 

■  ation  ofTn      secure  the  signature  of  a  surety.     To  permit 

of  an  adjourn-  him  to  do  SO  is  in  favor  of  exemption  from 

ment.  * 

unnecessary  restraint  of  his  liberty,   and 
is    to    his    own    advantage.     Surely  his  surety,   who 

became  bound  by  the  bond,  should  not  be  permitted  to 
deny  his  obligation  thereon,  when  it  accomplishes  just 
the  thing  he  intended,  namely,  the  release  of  the 
accused  from  custody.  The  objection  is  technical,  and 
is  not  commended  by  justice  or  necessity  for  the  protec- 
tion of  the  rights  and  liberty  of  the  accused. 

The  statute  provides  that  one  charged  with  a 
misdemeanor  may  give  bail  to  the  officer  making  the 
arrest,  the  magistrate  being  reC[uired  to  indorse  on  the 
warrant  the  amount  of  bail,  and  directions  for  the 
enlargement  of  the  accused  upon  his  giving  it.  Code, 
sec.  4189.  The  statute  thus  provides  that  the  accused 
may  be  admitted  to  bail  without  appearing  before  the 
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magistrate.  TMs  statute  is  in  accord  with  the  spirit 
of  our  law,  which  was  followed  by  recognizing  the 
validity  of  the  recognizance  in  this  case. 

III.    An  amended  abstract  shows  that  the  adjourn- 
ments were  not  for  a  period  exceeding  thirty  days, 
8.  — .  subett:   as  prescribed  by  Code,  section  4230.     It  is 
^contSu-     alleged  that  the  cause  was  continued  with- 
ances.  out  defendant '  8  couseut,  but  with  the  con- 

sent of  the  accused  and  the  state,  and  that  the  adjourn- 
ments were  made  by  the  agreement  of  the  counsel 
for  the  parties,  entered  into  at  their  offices,  and  there 
was  in  fact  no  appearance  before  the  magistrate  when 
the  adjournments  were  made.  It  is  not  alleged  that 
the  accused  did  not  consent  to  the  adjournments. 
They  are  not  shown  to  have  been  irregularly  made. 
The  defendant's  obligation  follows  the  accused,  and 
is  binding  until  the  accused  be  discharged.  It  will 
be  observed  that  the  defendants  by  it  became  bound 
that  the  accused  would  obey  the  order  of  the  court. 
By  the  order  for  continuance  the  accused  was,  if  not 
by  express  language,  impliedly  ordered  and  required 
to  appear  and  answer  further,  an  d  obey  the  tinal  order 
of  the  court.  By  default  as  to  this  order  the  defendant 
became  liable.  State  v.  Browne  16  Iowa,  314.  The 
defendant,  in  contemplation  of  law,  was,  as  the  surety 
of  the  accused,  his  custodian, — ''the  jailer  of  his  own 
choosing."  State  v.  Brown^  supra.  He  could  have 
exonerated  himself  at  any  time  by  surrendering  the 
accused  in  discharge  of  the  bail.  He  did  not  do  this. 
He  has  therefore  no  ground  of  complaint.  He  failed 
to  take  the  steps  provided  by  law  for ,  his  exoneration. 
He  must  discharge  the  duty  and  obligation  he  assumed 
by  becoming  bail,  by  paying  the  penalty  fixed  in  the 
recognizance  for  the  default  of  the  accused.  These 
views  dispose  of  all  questions  arising  in  the  case.  The 
judgment  of  the  district  court  is  Affirmed. 
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The  State  v.  Bahne. 
The  Same  v.  McAtee. 

1.  Criminal  Law :  appeal  :  affirmance  on  motion.  Section  4538 
of  the  CJode,  which  requires  this  court  to  examine  the  record  in 
criminal  cases  appealed,  and,  without  regard  to  technical  errors  or 
defects,  render  such  judgment  on  the  record  as  the  law  demands, 
forbids  the  affirmance  of  a  judgment  of  conviction  upon  motion  of 
the  stato. 

2.     : :  JUDGMENT  ON  APPEAL  BOND.    Upon  the  affirmance 

of  a  judgment  of  conviction,  this  court  cannot  render  judgment 
upon  the  appeal  bond  when  the  bond  is  not  before  the  court. 

Appeals  from    Polk   District    Court, — Hon.    W.  H. 

McHenry,  Judge. 

Filed,  February  8,  1890. 

The  defendant  in  each  case  was  convicted  upon  an 
indictment  for  maintaining  a  nuisance  by  keeping  a 
place  for  the  unlawful  sale  of  intoxicating  liquors.  Each 
defendant  appeals  to  this  court. 

W.  S.  SicTcmon^  for  appellants. 

J.  Y.  Stone,  Attorney  General,  and  J.  K.  Macorabery 
for  the  State. 

Beck,  J. — I.  The  counsel  for  the  state  move  to 
aflBirm  the  judgment  in  each  case,  and  that  judgment  be 
1.  Criminal  rendered  in  this  court  against  the  sureties 
LtoiSSirln  in  the  appeal  bond.  We  cannot  entertain 
'"°"^'^'  a  motion  to  aflSrm  a  criminal  case.  We  are 
required  to  examine  the  record,  and,  without  regard  to 
technical  errors  or  defects,  to  render  such  judgment  on 
the  record  as  the  law  demands.     Code,  sec.  4538. 

II.  We  infer,  as  defendants  made  no  objection  to 
the  records  before  us,  that  they  are  brought  here  by  the 


8. 
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defendants   pursuant    to    their   respective 

jud^mi^ton  appeals.  Neither  of  the  records  contains 
more  than  the  indictment,  judgment,  notice 
of  appeal  and  authentication  thereof  made  by  the  clerk. 
There  appears  no  error  or  irregularity  upon  the  face  of 
the  record  before  ns.  The  judgment  of  the  district 
court  must  be  affirmed,  and  each  case  must  be  remanded 
for  the  enforcement  of  the  judgment  in  the  court  below. 
No  judgment  could  be  entered  in  either  case  on  the 
appeal  bond  in  this  court,  for  the  reason,  if  for  no  other, 
that  the  bond  is  not  before  us.  Affibmed. 


The  State  v.  Cadwell. 

1.  False  Pretenses :  draft  drawn  against  no  funds  :  indict- 
ment :  SUFFICIENCY.  The  indictment  in  this  case  charges  the 
defendant  with  obtaining  money  and  property  upon  the  false  pre- 
tense that  he  had  money  in  a  certain  bank,  upon  which  he  drew  a 
draft  which  he  gave  in  exchange  for  the  money  and  property. 
Upon  examination  of  the  indictment  (see  opinion),  held  that  it  was 
not  vulnerable  to  the  objection  that  the  facts  constituting  the 
ofiFense  were  not  set  out  with  sufficient  fulness, — the  averments 
being  sufficient- to  inform  defendant  of  the  charge  against  him,  and 
of  the  facts  which  could  properly  be  shown  to  prove  it;  nor  to  the 
objection  that  it  did  not  show  when  the  draft  was  payable, — it 
sufficiently  appearing  from  the  language  used  that  it  was  payable 
at  sight. 

2.  Criminal  Iiaw :  change  of  venue  :  discretion  of  court.  An 
application  for  a  change  of  venue  in  a  criminal  case,  based  upon 
the  alleged  prejudice  of  the  people  of  the  county,  and  supported  by 
affidavits  and  resisted  by  counter-affidavits,  is  addressed  to  the 
sound  discretion  of  the  trial  court,  which  this  court  will  not  inter- 
fere with  in  the  absence  of  a  showing  of  abuse. 

8.  False  Pretenses :  draft  drawn  against  no  funds  :  iNDicfTMENT 
AND  PROOF.  The  indictment  charged  defendant  with  drawing  a 
draft  upon  a  bank  in  which  he  had  no  funds,  and  delivering  it  in 
exchange  for  money  and  property.  Defendant  and  another  were 
partners  in  the  banking  business,  and  the  draft  in  question  was 
drawn  in  the  name  of  the  bank  owned  by  them,  by  himself  as 
cashier.  Held  that  it  was  not  admissible  in  evidence  to  sustain 
the  indictment,  because  it  was  not  his  draft,  and  was  not  payable 
out  of  his  funds,  if  he  had  any,  in  the  bank  upon  which  it  was 
drawn. 
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Appeal  from  Harrison  District  Court. — Hon.  Soott  M. 

Ladd,  Judge. 

Filed,  February  8,  1890. 

Defendant  was  convicted  of  the  crime  of  obtain- 
ing money  by  false  pretenses.  He  was  adjudged  to  be 
imprisoned  in  the  penitentiary  at  Fort  Madison  for  the 
period  of  twenty-one  months,  and  from  that  judgment 
he  appeals. 

L.  H,  Bolter  &  Sons  and  J.  TV.  Barnhart,  for 
appellant. 

John  T.  Stone,  Attorney  General,  for  the  State. 

Robinson,  J. — The  indictment  charges  that  the 
alleged  offense  was  committed  as  follows :  *'  That  W.C. 
Cadwell,  on  or  about  the  eighth  day  of  October,  1888, 
in  the  county  aforesaid,  with  intent  to  defraud  one 
H.  W.  Bostwick  of  his  money  and  property,  did  design- 
edly, falsely  and  fraudulently  represent  to  him,  said 
Bostwick,  that  he,  said  defendant,  had  on  deposit  in 
the  Citizens'  Bank  of  Council  Bluffs,  Iowa,  money  sub- 
ject to  draft,  which  representations  were  false,  and  were 
known  to  defendant  to  be  false,  and  were  made  by 
defendant  with  intent  to  defraud,  and  obtain  from  said 
Bostwick  money  and  property  of  the  value  of  $1,148.75 
in  currency,  checks,  drafts  and  bills  of  exchange,  a 
more  particular  description  of  which  is  to  the  grand 
jurors  unknown,  in  exchange  for  a  draft  given  by  said 
defendant  to  said  Bostwick,  and  drawn  upon  said  Cit- 
izens' Bank  of  Council  Bluffs,  for  the  sum  of  $1,148.75, 
which  draft  defendant  well  knew  to  be  of  no  value. 
And  said  Bostwick,  believing  said  representations  made 
by  defendant  to  be  true,  and,  being  deceived  thereby, 
was  induced  by  reason  of  said  false  representations  and 
false  pretenses  to  part  with  his  said  money  and  prop- 
erty, and  accept  said  draft  of  defendant  therefor, 
believing  said  draft  would   be   paid  on  presentation 
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thereof  for  payment  at  said  Citizens'  Bank,  and  which 
said  draft,  or  the  payment  thereof,  was  refused  by  said 
bank  when  presented,  whereas,  in  troth  and  in  fact, 
said  defendant  had  no  money  on  deposit  to  meet  said 
draft  in  said  Citizens'  Bank  on  said  day,  or  at  any  time 
since;  all  of  which  was  well  known  to  defendant,  and 
defendant  knew  at  the  time  of  making  the  alleged 
representations  to  said  Bostwick  that  such  representa- 
tions, regarding  the  money  on  deposit  in  said  Citizens' 
Bank,  to  meet  the  payment  of  said  draft,  were  false, 
and  were  made  designedly,  and  by  false  pretense,  and 
with  intent  to  deceive  and  obtain  from  said  Bostwick 
money,  goods  and  property."  A  demurrer  to  the  . 
indictment  was  overruled.  To  that  ruling  the  defend- 
ant excepted. 

I.  The  first  objection  to  the  indictment  raised  by 
the  demurrer  is  that  the  facts  constituting  the  offense 
1.  False  pre-      charged  BXB  uot  Set  out  with  sufficient  f  ul- 

SS^'a^Mt  ^^^^-  "^^^  gravamen  of  the  charge  is  that 
todiSmSit:  defendant,  by  means  of  false  pretenses, 
suffloienoy/  obtained  of  Bostwick,  on  the  date  named, 
money  and  other  property  of  the  value  of  $1,148.76  in 
currency,  checks,  drafts  and  bills  of  exchange,  a  par- 
ticular description  of  which  the  grand  jurors  could  not 
give;  that  the  false  pretenses  consisted  of  representa- 
tions; that  the  draft  given  by  defendant  for  said  prop- 
erty was  drawn  against  funds  with  which  it  would  be 
paid  on  presentation;  and  that  Bostwick  believed  and 
relied  upon  such  representations,  and  was  deceived  by 
them.  The  date  of  drawing  the  draft,  its  amount,  and 
the  name  of  the  bank  on  which  it  was  drawn,  were 
specified.  Those  statements  were  certainly  sufficient  to 
inform  defendant  of  the  charge  against  him,  and  of  the 
facts  which  could  properly  be  shown  to  prove  it.  It, 
therefore,  met  the  requirements  of  the  statute.  See 
Code,  sec.  4296. 

II.  The  next  objection  urged  to  the  indictment  is 
that  it  does  not  show  whether  the  draft  given  to  Bost- 
wick was  payable  on  presentation,  or  at  some  later  • 
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date;  that  it  is  silent  as  to  what  representations,  if  any, 
defendant  made  as  to  time  of  payment;  and  that  the 
draft  may  not  have  been  due  when  the  indictment  was 
found.  The  indictment  charges  that  defendant  falsely, 
and  with  fraudulent  intent,  represented  that  he  had 
money  on  deposit  with  the  Citizens'  Bank,  subject 
to  draft;  that  said  draft  was  presented  for  payment, 
and  payment  refused  by  the  bank  on  which  it  was 
drawn.  The  averment  is  positive,  in  substance,  that 
defendant  represented  that  he  had  money  on  deposit 
subject  to  draft,  and  that  such  representation  was  false, 
and  known  to  defendant  to  be  so,  when  made,  and  that 
he  had  not  had  money  on  deposit  subject  to  draft  since 
that  time.  The  language  of  the  indictment  could  have 
been  much  improved,  but,  we  think,  taken  as  a  whole, 
it  shows  with  reasonable  certainty  that  defendant  drew 
the  draft  he  gave  to  Bostwick;  that  it  was  due  when 
presented,  and  when  payment  was  refused;  that  defend- 
ant represented  that  it  was  drawn  against  funds;  and 
that  the  statement  was  false,  and  was  known  to  him 
when  made  to  be  false,  and  was  relied  upon  by  Bost- 
wick, who  believed  it  to  be  true.  It  was  not  necessary 
to  set  the  draft  out  in  the  indictment,  nor  to  allege  that 
it  was  of  no  value.  We  conclude  that  the  action  of  the 
court  in  overruling  the  demurrer  was  correct. 

III.    Before  the  trial  to  the  jury  was  commenced 
defendant  applied  for  a  change  of  venue,  on  the  ground 

of  excitement  and  prejudice  against  him  in 

2    OlUMT17AI<  1ft  W* 

'  change  of  "  the  couuty  where  the  cause  was  pending. 
cretion  of  His  petition  was  supported  by  his  own  aflB- 
davit,  and  the  affidavits  of  about  fifty  res- 
idents of  the  county.  In  opposition  to  the  petition,  the 
state  filed  the  affidavits  of  seventy-seven  such  residents. 
The  petition  was  denied,  and  defendant  complains  of 
that  ruling.  The  application  should  have  been  decided 
by  the  court  in  the  exercise  of  a  sound  discretion. 
Code,  sec.  4374,  as  amended.  We  discover  no  evidence 
that  the  discretion  given  by  the  statute  was  abused. 

lY.    It  is  shown  by  the  evidence  that,  when  the 
draft  in  question  was  given,  the  defendant  and  his  father. 
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,  False  pre-      Phiiieas  Cadwell,  were  engaged  as  copart- 
tenses:  draft   jj^pg     j^     doiiig    a    banking    business    at 

fund^Sndict-  Woodbine   and    Logan.     The  business   of 
and  proof.      ^.jj^  gj.j^  ^^^  camed  on  at  Woodbine  under 

the  name  of  the  "Boyer  Valley  Bank/ ^  and  at  Logan 
under  the  name  of  **  Cad  well's  Bank."  Defendant 
acted  as  the  cashier  of  the  Boyer  Valley  Bank.  H.  M. 
Bostwick  was  cashier  of  the  Commercial  Banking 
Company  of  Woodbine.  On  the  eighth  day  of  October, 
1888,  near  the  close  of  banking  hours,  Bostwick,  in  his 
official  capacity  as  cashier,  went  to  the  Boyer  Valley 
Bank  to  collect  of  it  a  draft  on  it  for  one  thousand 
dollars,  drawn  by  Cadwell' s  Bank,  at  Logan,  payable 
to  OflBcer  &  Pusey,  and  indorsed  and  forwarded  by 
them  for  collection  and  credit.  Bostwick  also  presented 
at  the  same  time,  for  payment,  four  checks  on  the 
Boyer  Valley  Bank,  two  of  which  amounted  to  two 
hundred  and  sixteen  dollars.  At  that  time  the  Boyer 
Valley  Bank  held  checks  drawn  on  the  Commercial 
Banking  Company.  In  exchange  for  the  draft  and 
checks  presented  by  Bostwick, — checks  his  bank  held 
on  the  banking  company,— defendant,  as  cashier,  deliv- 
ered  to  him  the  draft  ii\  controversy.  It  was  for 
$1,148.75,  and  was  drawn  by  defendant  as  cashier,  in 
the  name  of  the  Boyer  Valley  Bank.  When  the  state 
ojSered  it  in  evidence,  it  was  objected  to  as  immaterial, 
incompetent  and  irrelevant,  not  purporting  to  be  a  draft 
drawn  by  defendant,  as  stated  in  the  indictment.  The* 
objection  was  overruled,  and  the  draft  was  introduced 
in  evidence.  It  is  insisted  on  behalf  of  the  state  that 
the  draft  was  properly  admitted  in  evidence,  for  the 
reason  that  defendant,  as  a  partner,  had  an  interest  in 
the  Boyer  Valley  Bank,  and  in  any  deposit  which  may 
have  been  t6  its  credit  in  the  Citizens'  Bank  of  Council 
Bluffs.  That  will  be  presumed  to  be  true;  but  he  was 
neither  the  owner  of  the  Boyer  Valley  Bank,  nor  of 
deposits  to  its  credit.  The  indictment  charges  that  he 
represented  he  had  in  the  Citizens'  Bank  a  deposit  sub- 
ject to  draft,  and  that  the  draft  he  delivered  to  Bostwick 
was  drawn  against  it.     The  one  introduced  in  evidence 
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was  not  his  individual  draft,  nor  did  it  purport  to  be 
drawn  on  his  account.  The  Citizens'  Bank  would  not 
have  been  authorized  to  pay  it  from  funds  of  defendant, 
had  they  been  on  deposit,  for  it  did  not  so  direct.  The 
indictment  does  not  describe  the  draft  introduced  in 
evidence.  It  does  not  seek  to  charge  defendant  for  false 
pretenses  made  on  behalf  of  another.  It  does  not 
inform  him  that  the  alleged  false  pretenses  were  made  in 
regard  to  partnership  matters.  The  fact  that  he  may  be 
liable  on  the  draft  as  a  partner  of  the  firm  which  drew 
it  does  not  make  it  his  draft,  within  the  meaning  of  the 
indictment.  It  is  proper  to  state,  in  this  connection, 
that  the  only  representation  in  fact  made  by  defendant 
when  the  draft  was  delivered  was  that  included  in  the 
draft  itself,  and  the  act  of  drawing  and  delivering  it. 
Bostwick  states  that  defendant  said  nothing  to  him  at 
that  time  with  reference  to  having  money  on  deposit  on 
which  the  draft  was  drawn,  and  that  the  draft  would  be 
paid  when  presented,  other  than  the  fact  that  it  was 
given  to  him.  We  are  of  the  opinion  that  the  draft 
should  not  have  been  admitted  in  evidence. 

V.  The  admissibility  of  the  draft  involved  a  con- 
trolling question  in  the  case,  which  was  raised  in  differ- 
ent forms  during  the  trial  in  the  court  below.  What 
we  have  8^id  disposes  of  all  questions  which  it  is  neces- 
sary to  determine  on  this  appeal.  The  judgment  of  the 
district  court  is  Beversed. 


The  State  v.  Sohultz  et  al. 

Liquor  Nuisanee:  Bvn)ENCB:  payment  op  united  states  tax. 
Laws  of  1886,  chapter  118,  section  1  (McClain's  Ann.  Ckxle,  sec.  2400) 
provides  that  the  fact  of  having  paid  the  United  States  special  tax 
for  the  sale  of  intoxicating  liquors  is  evidence  that  the  persons  so 
paying  were  engaged  in  keeping  and  selling  such  liquors.  And  in 
this  case,  where  defendants  were  charged  with  keeping  a  liquor 
nuisance,  and  it  was  shown  that  they  sold  a  liquor  caUed  "  B.  B.," 
and  the  evidence  was  conflicting  as  to  whether  it  was  intoxicating, 


JANUARY  TERM,  1890.  479 

The  State  v.  Schultz. 

but  defendants  admitted  the  payment  of  the  United  States  tax  to 
protect  them  in  the  sale  of  that  liquor,  held  that  the  evidence  was 
sufficient  to  warrant  a  decree  against  them,  enjoining  and  abating 
the  nuisance,  and  adjudging  them  to  pay  the  costs,  including  an 
attorney's  fee. 

Appeal    from    Cass    District    Court — Hon.    C.    P. 

LooFBOUROw,  Judge. 

Filed,  February  8,  1890. 

On  September  27,  1886,  the  petition  was  filed, 
charging  that  defendants  were  engaged  in  the  business 
of  keeping  intoxicating  liquors  with  intent  to  sell  the 
same  within  .the  state,  in  violation  of  law,  upon  the 
premises  described,  thereby  causing  and  continuing  a 
nuisance;  and  asking  a  temporary  writ  of  injunction, 
and,  on  final  hearing,  that  defendants  be  perpetually 
enjoined  from  carrying  on  said  nuisance,  that  the  same 
be, abated,  and  for  judgment  for  costs,  including  attor- 
ney's fees.  A  temporary  writ  was  granted,  and  after- 
wards, on  December  3,  1886,  the  defendants  answered 
denying  that  they  were  on  the  first  of  September,  1886, 
or  at  any  time  during  the  year  1886,  engaged  in  the  sale 
of  intoxicating  liquors,  or  were  maintaining  a  nuisance 
on  the  premises  described;  and  averring  that  they  had, 
long  prior  to  the  commencement  of  this  action,  in  good 
faith  quit  the  business  of  selling  intoxicating  liquors, 
or  keeping  the  same  for  sale,  in  violation  of  the  law. 
At  the  May  term,  1888,  the  cause  was  submitted,  and  on 
May  eighteenth  a  decree  entered  making  the  temporary 
injunction  perpetual,  with  judgment  for  costs,  including 
seventy-five  dollars  attorney's  fees,  against  the  defend- 
ants, from  which  the  defendants  appeal. 

L.  L.  Be  Lano  and  Walker  &  Crosthwait^  for 
appellants. 

JoJtn  T.  Stone^  Attorney  General,  and  John  W. 
Scott,  for  appellee. 
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Given,  J. — The  only  question  discussed  is  as  to  the 
sufficiency  of  the  evidence  to  warrant  a  decree  against 
the  defendants.  It  appears  from  the  testimony  that 
the  defendants  owned  the  premises  described  up  to  the 
time  this  case  was  tried;  that  they  used  the  property  as 
a  public  hotel  or  boarding-house,  and  also  as  a  saloon, 
one  of  the  rooms  being  fitted  up  with  a  bar  or  counter, 
shelving,  etc.,  as  beer  saloons  are  usually  furnished. 
It  is  not  questioned  but  that  they  carried  on  the  busi- 
ness of  keeping  for  sale  and  selling  beer  in  that  saloon 
up  to  November,  1885.  Appellants  contend  that  they 
then  gave  up  the  business  of  selling  beer  or  other 
intoxicating  liquors,  and  that  since  that  date  they  have 
only  kept  and  sold  non -intoxicating  drinks.  It  appears 
that  the  defendants  paid  the  special  tax,  under  the 
United  States  revenue  laws,  upon  the  business  of  selling 
distilled,  malt  and  fermented  liquors,  for  the  years 
ending  May  1,  1886,  and  May  1,  1887.  Among  the 
beverages  which  defendants  have  continued  to  keep  and 
sell  in  the  saloon  were  cider,  and  an  article  called 
•*'B.  B."  Witnesses  testify  that  the  cider  was  called 
**hard"  and  '* soft,"—" new"  and  "old,"— but  it  does 
not  appear  with  certainty  that  it  was  in  condition  to 
intoxicate.  It  does  not  appear  what  the  article  *'B. 
B."  was.  One  Snouflfer  testifies :  "I  also  got  B.  B., 
soft  cider,  they  called  it.  The  B.  B.,  or  soft  cider,  that 
I  got  at  Schultz' s  saloon  was,  I  suppose,  beer.  It 
tasted  something  like  it,  and,  according  to  my  best 
judgment,  I  believe  it  was."  The  defendant  Schultz, 
when  asked  if  it  was  intoxicating,  answered :  "I  don't 
think  it  was." 

Laws  of  1886,  chapter  113,  section  1  (McClain's 
Ann.  Code,  sec.  2400),  makes  the  fact  of  having  paid 
the  United  States  special  tax  evidence  that  the  defend- 
ants were  engaged  in  keeping  and  selling  intoxi- 
cating liquors  contrary  to  the  laws  of  this  state. 
Defendants  respond  to  this  evidence  by  claiming  that 
they  paid  the  special  tax  to  protect  themselves  in  the 
sale    of  B.   B.    The   explanation  is  not  satisfactory. 
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Defendant  Schultz  tei^tifies  that  they  paid  government 
tax  in  1885,  and  again  in  1886,  and  that  they  did  so  for 
the  purpose  of  protecting  themselves  in  the  sale  of  this 
B.  B. ;  that  they  had  only  two  boxes  of  it  (twenty-four 
bottles),  and  did  not  sell  hardly  any;  that  the  balance 
spoiled,  and  was  thrown  out,  and  the  bottles  returned. 
Snoufler,  who  speaks  of  B.  B.  as  being  called  "soft 
cider,"  testifies  to  getting  this  drink  while  the  pool- 
table  was  there,  which  must  have  been  prior  to  Novem- 
ber, 1885,  when  the  table  was  removed.  If  this  be  true, 
the  defendants  must  have  known  the  qualities  of  B.  B. 
before  they  paid  the  special  tax,  in  1886;  or,  if  this  wa& 
not  before  the  pool-table  was  removed,  then  it  was  since 
the  time  the  defendants  claim  to  have  quit  keeping 
intoxicating  liquors,  and  yet  Snouffer  testifies  to  get- 
ting whiskey  at  the  same  time  he  got  B.  B.  If  B.  B. 
was  not  an  intoxicating  drink  the  defendants  were 
nnder  no  obligation  to  pay  the  United  Statea  special 
tax.  They  needed  no  protection  for  the  sale  of  non- 
intoxicating  beverages.  We  think  the  fact  that  the 
defendants  paid  this  special  tax  simply  to  protect  them- 
selves in  the  sale  of  B.  B.  shows  that  they  regarded  the 
article  as  intoxicating.  Their  explanation  of  why  the 
special  tax  was  paid  for  1886  rather  adds  to  than  takes 
from  the  weight  of  that  fact  as  evidence  that  they  were 
keeping  intoxicating  liquors  for  unlawful  sale.  Adding 
to  this  the  testimony  of  SnoufFer  and  others  as  to  the 
keeping  of  hard  and  soft — old  and  new — cider,  we 
think  the  district  court  was  fully  warranted  in  render- 
ing the  decree  that  it  did.  The  beer  served  by  defend- 
ant Schultz  with  other  refreshments  to  his  friends,  on 
the  occasion  of  his  birthday  party,  we  think  is  explained, 
and  affords  no  evidence  to  sustain  this  case.  The  decree 
of  the  district  court  is  Affirmed. 

Vol.  79—31 
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The    State   for   the   nse   of  Crawford    County    v. 

Coppock  et  al. 

1.  Bail-bond :  action  on:  evidence.  In  an  action  upon  a  bail-bond 
the  plaintiff  introduced  in  evidence  the  information  filed  before 
the  justice  of  the  peace,  the  warrant  issued  thereon,  and  the  return 
tihereof ,  showing  the  arrest  of  the  accused,  the  record  of  the  justice 
showing  an  order  requiring  hina  to  give  bail  to  answer  the  charge 
before  the  district  court,  and  the  bail-bond  in  suit;  also  the 
record  of  the  district  court,  showing  a  default  upon  the  bond 
rendered  on  account  of  the  failure  of  the  accused  to  appear;  but 
the  indictment  was  not  offered  in  evidence.  After  the  submission 
of  the  case,  and  when  defendants  and  their  counsel  were  absent, 
the  court  permitted  the  indictment  to  be  introduced.    Held — 

(1)  That  the  adjudication  of  the  default,  as  shown  by  the  evi- 
dence, was  binding  on  the  sureties  of  the  bond,  though  made 
when  they  were  not  present. 

(2)  That  that  adjudication  presumed  an  indictment  to  which 
the  accused  had  failed  to  respond. 

(8)  That,  therefore,  the  permission  given  to  introduce  the 
indictment  under  the  circumstances  named  was,  at  most, 
error  without  prejudice. 

(4)  That  the  other  evidence  was  sufficient  to  fix  defendants' 
liability  on  the  bond. 

8.     :  — '• — :  PAROL  to  vary  tbrmb  of.    Where  in  such  case  the 

bond  was  conditioned,  as  required  by  law,  for  the  appearance  of 
the  accused  at  the  next  term  of  the  district  court,  the  testimony  of 
the  defendants,  that  the  justice  informed  them  when  they  signed 
the  bond  that  he  would  not  be  required  to  appear  until  a  later 
term,  was  properly  excluded.  ' 

Appeal  from  Crawford  District    Court. — Hon.  J.  P. 

Conner,  Judge. 

Piled,  Febritaby  8,  1890. 

Action  upon  a  bail-bond  against  defendants  as 
sureties  thereon  for  the  appearance  in  the  district  court 
of  one  held  to  answer  for  a  larceny  by  a  justice  of  the 
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peace.  The  bond  is  substantially  in  the  form  required 
by  Code,  section  4574.  The  cause  was  tried  without  a 
jury  and  judgment  rendered  for  the  state.  Defendants 
appeal. 

BevJ.  L  Salinger^  for  appellants. 

No  appearance  for  appellee. 

Beck,  J. — ^I.  The  facts  of  the  case  will  be  stated 
in  connection  with  the  discussion  of  the  questions  of 

law  decided.     Upon  the  trial  of  the  case  the 
action  on:      plaintiff  introduced  m  evidence  the  mfor- 

mation  filed  before  the  justice  of  the  peace, 
the  warrant  issued  thereon,  and  the  return  thereof, 
showing  the  arrest  of  the  accused,  the  record  of  the 
justice  showing  an  order  requiring  him  to  give  bail  to 
answer  the  charge  before  the  district  court,  and  the 
bail-bond  in  suit,  executed  and  given  in  pursuance  of 
this  order,  and  for  the  appearance  of  the  accused  before 
the  district  court,  there  to  answer  to  the  charge  made  in 
the  information,  and  an  undertaking  that  he  would 
abide  the  orders  and  judgments  of  that  court.  The 
record  of  the  district  court,  showing  a  default  upon  the 
bond  rendered  on  account  of  the  failure  of  the  accused 
to  appear  for  arraignment,  was  also  introduced  in  evi- 
dence. The  indictment  was  not  offered  in  evidence. 
Upon  this  and  some  other  evidence  the  cause  was  sub- 
mitted to  the  district  court  for  decision.  Subsequently, 
when  neither  the  defendants  nor  their  attorneys  were 
present,  the  court  sustained  a  motion  made  by  plaintiff's 
attorney  to  permit  the  indictment  to  be  introduced  in 
evidence,  which  was  accordingly  done.  This  ruling,  and 
the  refusal  of  the  court  to  sustain  a  motion  by  defend- 
ants for  judgment  in  their  favor,  are  complained  of  as 
errors.  The  objections  based  thereon  may  appropriately 
be  considered  together. 

The  record  of  the  district  court  offered  in  evidence, 
showing  a  default  for  failure  of  the  accused  to  appear 
for  arraignment,  contains  an  adjudication  of  the  court 
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binding  npon  defendants,  for  it  was  entered  in  a  pro- 
ceeding to  which  they  were  parties  as  sureties  on  the 
bail-bond.  The  law  provides  for  such  proceedings,  in 
order  to  fix  the  liability  of  the  sureties,  by  an  adjudi- 
cation that  there  has  been  a  breach  of  the  conditions  of 
the  bond.  The  sureties,  npon  executing  the  bond, 
assented  that  their  liability  should  be  determined  in  the 
manner  prescribed  by  the  law. 

,  The  adjudication  of  the  default,  being  had  in  a  pro- 
ceeding of  which  the  district  court  had  jurisdiction,  will 
be  presumed  regular  until  the  contrary  be  shown,  and 
will  be  regarded  as  valid  and  binding  until  it  is  shown 
to  have  been  made  without  jurisdiction.  The  default 
^  could  not  have  been  lawfully  entered  if  no  indictment 
had  been  found.  '  It  must  be  presumed  that  the  district 
court  found  that  there  was  an  indictment  pending  in 
the  case.  Its  record  of  default  could  not  have  been 
lawfully  made  if  there  had  been  no  indictment.  The 
presumption  always  to  be  exercised  in  support  of  pro- 
ceedings of  the  court  required  the  court  below  to  hold 
that  the  order  for  the  default  was  made  upon  proper 
showing  of  the  pendency  of  an  indictment. 

II.  We  need  not  inquire  whether  the  motion  by 
plaintiff  for  leave  to  submit  additional  evidence  was 
made  in  time,  or  whether  for  any  reason  the  court  erred 
in  permitting  the  indictment  to  be  introduced  in  evidence 
after  the  case  was  finally  submitted,  for  the  reason  that 
if  the  court  erred  i^  this  regard  it  was  error  without 
prejudice,  for  without  the  indictment  the  evidence  was 
sufiicient  to  authorize  the  judgment  rendered  by  the 
court  below.  The  evidence  before  the  court  authorizing 
the  judgment  against  defendants,  the  motion  for  judg- 
ment in  their  favor  was  rightly  overruled. 

III.  The  defendants  pleaded  as  a  defense  in  their 
answer  that  the  committing  magistrate,  at  the  time  the 

bail-bond  was  given,  informed  defendants 

*  parol  to  vary   that  the  accuscd  was  held  to  appear  at  a 

""  term    of  the  district    court  subsequent  to 

the  term  at  which  the  default  was  taken.    The  part  of 
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the  answer  presenting  this  defense,  upon  motion  of 
plaintiff's  attorney,  was  stricken  out.  This  action  is 
complained  of,  and  made  a  ground  of  objection  to  the 
judgment  of  the  district  coijrt.  The  bond  obligates  the 
accused  to  appear  at  the  ' '  next ' '  term  of  the  district 
court.  The  defense  was  that  by  the  declaration  of  the 
justice  the  term  for  appearance  was  later.  But  parol 
evidence  cannot  thus  alter  the  terms  of  the  contract  of 
defendants  as  expressed  in  the  bond.  The  law  fixes  the 
time  of  the  appearance  of  the  accused.  To  the  law,  and 
not  to  the  committing  magistrate,  should  the  defendants 
have  looked  for  information  as  to  the  terms  of  their 
obligation,  as  expressed  in  the  bail-bond. 

These  considerations  dispose  of  all  questions  in  the 
case  discussed  by  counsel.  The  judgment  of  the  court 
below  must  be  Affirmed. 


The  Des  Moines  Insurance  Co.  v.  Brtley  et  ah 

1.  Appeal:  librs  than  $100 :  certificate  Where  a  cause  involving 
less  than  one  hundred  dollars  is  appealed  to  this  couH  upon  the 
certificate  of  the  trial  judge,  the  facts  upon  which  the  certified 

'  questions  of  law  arise  must  be  stated  in  the  certificate,  as  this 
court  cannot  look  to  the  testimony  to  find  such  facts.  (See  opinion 
for  citations.) 

2.       : :  WHAT  CERTIFICATE  SHOULD  CONTAIN.     In  SUCh  cases 

the  certificate  should  contain  only  a  bare  statement  of  the  facts 
and  the  legal  point  involved.  It  is  not  necessary  to  set  out  the 
testimony  or  the  record  further  than  is  required  to  show  that  the 
question  certified  is  involved  in  the  case.    (See  opinion  for  citations.) 

Appedl  from   Polk  District    Court.— Hoix.    Marcus 

Kavanagh,  Jr.,  Judge. 

Piled,  February  8,  1890. 

George  A.  Smith  was  attorney  for  plaintiff  in  its 
suit  against  Briley,  in  which  an  attorney's  fee  was 
entered  for  $2.05.  Briley  was  insolvent,  and  the  judg- 
ment is  unpaid.     Smith  filed  his  motion  to  have  the  fee 
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taxed  against  plaintiff,  which  motion  was  resisted  by 
plaintiff,  on  the  ground  that  the  services  as  attorney 
were  rendered  while  Smith  was  in  the  employ  pf  plain- 
tiff on  a  stated  salary,  which  employment  included  the 
services  rendered  in  the  suit.  These  are  the  essential 
facts,  as  we  understand  them.  They  are  not  thus 
understood  by  the  parties.  The  motion  was  refused  by 
the  district  court,  and  from  its  judgment  Smith  appeals. 

H.  W.  Barger^  for  appellant. 

Cole,  Mc  Vey  &  Olark^  for  appellee. 

Granger,  J. — The  facts  above  stated  are  gathered 
from  the  .certificate  of  the  trial  judge,  made  to  present 

to  this  court  a  question  of  law  for  its  deter- 
'than $100:       miuation.     If  the  facts  are  as  above  stated, 

they  ought  to  involve  no  doubtful  question 
of  law.  The  concluding  statement  of  fact  above  is  not 
found,  in  terms,  by  the  district  court,  but  it  is  our 
inference  from  other  statements  of  fact  found  by  it; 
and  from  the  fact  that  the  court  has  attached  to  his 
certificate  an  exhibit,  and  referred  us  to  it, — being  the 
testimony  in  the  case, — we  understand  that  it  is  expected 
that  we  will  look  to  the  testimony  to  satisfy  ourselves 
as  to  the  doubtful  question.  This  we  cannot  do.  With- 
out the  facts  specifically  found,  no  question  of  law 
arises.  This  point  has  been,  in  substance,  ruled  many 
times.  Hudson  v.  Railway  Co.^  69  Iowa,  582;  RidMe 
V.  Fletcher y  72  Iowa,  465;  Chilton  v.  Railway  Co,^  72 
Iowa,  690;  Winelander  v.  Jones,  77  Iowa,  401. 

The  certificate  in  this  case,  with  an  exhibit  attached, 
covers  nearly  three  closely  printed  pages,  besides  the 
,  testimony  referred  to,  when  ten  lines  would 

S5e*8houid'  ^®  amply  suflBcient  to  present  the  question, 
contain.  g^g  ^q  understand  it.  The  certificate  recites 
the  substance  of  the  testimony  of  different  witnesses, 
and  different  proceedings  on  the  hearing  of  the  motion. 
These  matters  are  all  unimportant.  The  bare  state- 
ment of  facts  and  the  legal  point  involved  is  all  that  is 
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required.  In  such  cases  it  is  not  necessary  to  set  out 
the  testimony  or  ihe  record  of  the  proceeding  below, 
futther  than  is  necessary  to  show  that  the  question 
certified* is  involved  in  the  case.  For  rulings  on  this 
question,  see  Bennett  v.  Parker ,-  67  Iowa,  461; 
McLenon  v.  Jtailway  Co.,  69  Iowa,  320,  and  many 
other  cases.    The  appeal  must  be 

Dismissed. 


Newcomb  v.  Montgomery  County. 

Bridges :  defectivb  approaches  :  liability  of  county  :  instruo- 
TIONS.  In  an  action  against  a  county  for  personal  injuries 
received  upon  an  approach  to  a  bridge,  and  caused  by  alleged  neg- 
ligence in  its  construction,  it  is  for  the  jury  to  determine  not  only 
whether  the  accident  occurred  upon  the  approach  to  the  bridge, 
but  also  whether  the  approach  in  question  was  a  part  of  the  bridge, 
or  only  a  part  of  the  highway  leading  thereto;  and  an  instruction 
given  in  this  case  (see  opinion)  which  submitted  the  firsf  question 
to  the  jury  is  held  to  be  erroneous,  because  it  did  not  submit  the 
second  one  also.  (Compare  Moreland  v.  Mitchell  County,  40  Iowa, 
894,  and  Nims  v.  Boone  County,  66  Iowa,  272,  and  68  Iowa,  642.) 

Appeal  from  Fremont  District  Court. — Hon.  H.  E. 

Deemeb,  Judge. 

Piled,  February  8,  1890. 

Action  to  recover  for  personal  injuries  sustained  by 
plaintiff  by  reason  of  the  negligent  construction  of  the 
approach  to  a  county  bridge.  There  was  a  verdict  and 
judgment  for  plaintiff.     Defendant  appeals. 

B.  W.  BeesoUj  for  appellant. 

S.  McPherson  and  J.  M.  JunTcin,  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  defendant 
erected  a  bridge  over  the  Nishnabotna  river,  having  an 
approach  of  earth  and  stone,  of  the  height  of  thirty 
feet,  which  was  by  defendant  negligently  constructed, 
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in  that  no  barriers,  railings  or  guards  were  built  to 
protect  travelers  and  horses  from  falling  over  the  wall. 
It  is  averred  that  plaintiff,  in  attempting  to  drive  a  gig 
or  cart  in  which  she  was  riding,  drawn  by  one  horse, 
was  thrown  over  *he  wall  of  the  approach  by  reason  of 
the  horse  jumping,  from  fright,  over  it.  The  negligence 
charged  against  defendant  consists  in  its  failure  to 
cause  proper  protection  against  horses  and  teams  jump- 
ing oflf  the  approach.  The  defendant  denied  in  its 
answer  all  of  the  allegations  of  the  petition.  It  is 
admitted  that  the  bridge  in  question  is  a  county  bridge, 
and  that  plaintiflE  presented  her  claim  for  damages  for 
allowance  to  the  board  of  supervisors  of  defendant,  and 
it  was  rejected. 

II.  The  questions  in  the  case  arise  upon  objections 
to  the  third  instruction  given  by  the  court  to  the  jury. 
This  instruction  presents  fully  the  facts  of  the  case  to 
which  the  rules  it  announces  that  are  objected  to  by 
defendant  are  applicable.  It  is  necessary  to  set  it  out 
in  full  to  expose  the  error  which  we  find  in  it. 

"3.  The  statutes  of  our  state  impose  upon  the 
counties  therein  the  duty,  through  its  board  of  super- 
visors, of  erecting,  maintaining  and  keeping  in  reason- 
ably safe  condition  for  travel  all  bridges,  when  large 
enough  to  be  called  'county  bridges,'  within  the  county, 
and  their  obligation  extends  not  only  to  the  bridges 
proper,  but  also  to  the  abutments  and  approaches  which 
make  the  bridge  accessible;  and,  it  being  conceded  that 
the  bridge  in  question  is  a  county  bridge,  the  first  ques- 
tion of  fact,  then,  to  be  determined  by  you,  is,  was  the 
place  where  the  accident  occurred  an  approach  to  said 
bridge  %  A  bridge  would  be  useless  as  a  passage-way  for 
horses  and  vehicles  over  a  stream  unless  it  be  provided, 
when  necessary,  at  each  end,  with  approaches  and 
abutments  necessary  to  make  the  bridge  accessible  on 
account  of  the  height  of  the  bridge,  or  for  any  other 
reason,  and  the  county  undertakes  to  provide  them. 
The  same  obligation  rests  upon  it  to  make  them  reason- 
ably safe  to  travel  over  and  along  as  rests  upon  it  to 
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make  and  maintain  the  bridge  itself.  Now,  it  appears 
from  the  evidence  in  this  case,  and  without  apparent 
conflict,  that  the  west  end  of  the  bridge  in  question  was 
built  up  to  a  point  on  the  west  bank  of  the  stream,  and 
upon  which  point  the  surface  of  the  ground  was  on 
about  the  same  level  as  the  floor  of  the  bridge,  thus 
making  it  unnecessary  to  construct  any  artificial 
approach  to  that  end  of  the  bridge  by  way  of  filling  or 
building  up  to  it;  and  it  also  appears  that  after  the 
bridge  was  built  the  banks  of  the  river  on  either  side  of 
the  bridge,  by  reason  of  the  action  of  the  water  or  other- 
wise, receded  from  where  they  were  at  the  time  the 
bridge  was  built,  and  that  to  keep  the  banks  of  th^ 
river,  over  which  the  traveling  public  reached  the  bridge, 
from  crumbling  and  washing  away,  the  county  under- 
took to,  and  did,  erect  a  stone  wall,  in  connection  with 
a  new  pier,  to  the  bridge,  running  northwest  and  south- 
west from  the  said  pier  along  the  bank  of  the  river. 
And  the  question  for  you  to  determine  here  is  whether 
or  not  this  part  of  the  bank  which  was  connected  with 
the  west  end  of  the  bridge  constitutes  an  'approach,' 
within  the  proper  meaning  of  that  term,  and,  if  it  does, 
how  far  out  from  the  bridge  does  this  approach  extend  1 
and  did  the  accident  in  question  happen  upon  said 
approach,  or  beyond  it  ?  And  upon  this  point  you  are 
instructed  that  if  the  county  built  out  from  the  west 
pier  of  this  bridge  walls  of  stone  along  the  highway,  and 
near  the  outer  limits  thereof,  for  the  purpose  of  pro- 
tecting or  holding  up  the  bank  over  which  it  was 
expected  the  travel  would  go  to  and  from  the  west  end 
of  this  bridge,  the  part  of  such  passage-way  so  included 
in  such  walls,  and  in  the  highway  leading  to  the  bridge, 
would  in  law  be  regarded  as  an  approach;  and  when  the 
county  undertook  to  construct  any  artificial  work  in  the 
highway,  and  in  connection  with  this  bridge,  the  obli- 
gation rested  upon  it  to  construct  such  work  with  rea- 
sonable skill  and  proper  care  for  the  safety  of 'the 
traveling  public.  And  if  the  accident  in  question 
occurred  at  a  point  where  the  county  had  constructed 
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any  artificial  work  or  wall  in  the  limits  of  the  highway, 
in  connection  with  this  bridge,  and  was  the  result  of 
negligence  of  the  defendant,  such  as  is  charged  in  the 
petition,  in  constructing  such  work,  the  defendant  will 
be  liable  for  the  injury  sustained  by  plaintiff  on  account 
thereof,  if  you  also  find  that  the  accident  happened 
without  the  fault  or  negligence  of  the  plaintiff.  But  if 
said  bridge  was  built  up  to  the  west  bank  of  the  stream, 
and  the  banks  and  highways  were  left  in  their  natural 
condition,  without  any  artificial  work  upon  them  by  the 
county,  and  as  thus  left  they  constitute  an  approach  to 
the  bridge,  the  county  would  not  be  liable  for  any  acci- 
dent that  might  happen  on  said  highway  or  natural 
approach.  Or,  should  you  find  that  the  accident 
occurred  at  a  place  in  the  highway  which  would  not, 
under  the  instructions  before  given  you,  be  considered 
a  part  of  the  approach  to  said  bridge,  then  defendant 
would  not  be  liable. '* 

III.  An  objection  urged  by  defendant's  counsel  to 
this  instruction  is  that  it  in  effect  directs  the  jury  that 
the  bank  of  the  river  after  the  construction  of  the  wall 
was  an  approach  to  the  bridge,  and  a  part  of  it.  Under 
the  rules  recognized  by  this  court,  the  jury  were  charged 
with  the  duty  of  determining  whether  the  locus  of  the 
accident  was  upon  an  approach  constituting  a  part  of 
the  bridge.  Whether  the  approach  be  or  be  not  a  part 
or  the  bridge  is  not  a  question  of  law,  for  the  court,  but 
of  fact,  for  the  jury.  Moreland  v.  Mitchell  County y  40 
Iowa,  394;  Nims  t>.  Boone  County^  66  Iowa,  272;  68 
Iowa,  642.  The  third  paragraph  of  the  instruction 
plainly  directs  the  jury  to  findnvhether  the  locus  of  the 
accident  was  or  was  not  upon  the  approach  to  the 
bridge,  but  it  nowhere  directs  the  jury  to  find  whether 
the  approach  constituted  a  part  of  the  bridge.  It  is 
very  plain  that  one  approach  may  not  constitute  a  part 
of  the  bridge,  while  another  approach  is  to  be  regarded 
as  a  part  of  the  structure.  An  approach  having  the 
character  of  a  highway,  rather  than  of  a  structure  to  aid 
approach  to  the  bridge,  cannot  be  regarded  as  a  part  of 
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the  bridge.  It  was  the  duty  of  the  jury  to  determine, 
not  only  whether  the  locus  of  the  accident  was  upon 
the  approach,  but  also  whether  the  approach  was  a  part 
of  the  highway.  This  issue  was  not  submitted  to  the 
jury.  They  could  well  have  found  that  the  accident  ' 
happened  upon  the  approach  to  the  bridge,  but  it  would 
not  follow  therefrom  that  the  approaches  a  part  of  the 
bridge.  The  distinction  between  an  approach  having 
the  character  of  a  highway,  or  of  an  independent  struct- 
ure and  embankment,  wall,  or  other  structure  intended 
alone  for  an  approach  to  the  bridge,  is  obvious.  It  is 
not  made  in  the  instruction,  which  is  therefore  errone- 
ous. For  the  error  pointed  out,  the  judgment  of  the 
district  court  is  Reversed. 


Kite  v.  Kite  et  al. 

Homesteads:  descent:  exemption  from  debts  of  heirs.  Where 
an  owner  of  land,  including  hie  homestead,  dies,  leaving  a  widow 
and  heirs,  and  an  action  is  brought  to  partition  the  land,  and 
actual  partition  cannot  be  made,  but  it  is  sold  and  the  proceeds 
divided,  the  widow  is  entitled  to  one- third  of  the  whole,  and 
judgment  creditors  of  the  heirs  have  no  right,  upon  intervention, 
to  demand  that  the  widow's  share  be  paid  exclusively  out  of  the 
proceeds  of  the  homestead,  and  the  interests  of  the  heirs  in  the 
proceeds  of  the  homestead  are  exempt  from  liability  for  their 
debts  contracted  prior  to  the  death  of  their  father.  (See  Code, 
sec.  2008.) 
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Appeal  from  Wapello  District  Court.— "Ro^.  Charles 

D.  Leggett,  Judge. 

Piled,  February  8,  1890. 


Plaintiff  commenced  t^iis  action  in  equity  for  the 
partition  of  real  estate  in  which  intervenors  claim  an 
Interest.  The  court  found  that  a  partition  of  the  prem- 
ises was  not  practicable,  and  ordered  them  sold,  but 
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decided  in  eflfect  that  interveners  had  no  interest  in  a 
portion  of  the  premises,  involved  in  the  proceedings 
known  as  the  "homestead."     The  inter venors  appeal. 

TF.  S.  Coen,  for  appellants. 

No  appearance  for  appellee. 

«  Robinson,  J. — The  pleadings  show  the  following 
facts :  John  Kite  died  intestate  in  the  year  1886,  seized 
of  one  hundred  and  twenty  acres  of  land  described  in 
the  petition,  and  of  other  real  estate  not  specified. 
The  defendant,  Mary  J.  Kite,  is  the  widow,  and  the 
other  defendants  and  plaintiff  are  the  heirs,  of  decedent. 
On  the  twenty-eighth  day  of  August,  1886,  the  inter- 
venors  recovered  a  judgment  against  the  plaintiff,  A.  L. 
Kite,  and  the  defendants,  Charles  H.  and  William  Kite, 
for  the  sum  of  $1,682.19  and  costs,  upon  a  note  made 
before  the  death  of  John  Kite.  By  their  petition  of 
iiltervention  the  interveners  allege  that  their  judgment 
is  a  lien  upon  the  interests  of  said  judgment  defend- 
ants, and  ask  that  the  referees  to  be  appointed  be 
ordered  to  pay  to  the  clerk  of  the  district  court,  to 
be  applied  on  said  judgment,  any  amount  which  may  be 
due  the  judgment  debtors  from  the  proceeds  of  their 
interests.  To  the  petition  of  intervention  the  widow 
filed  her  answer,  alleging  that  she  was  the  widow  of 
decedent,  and  as  such  claims  one-third  of  all  the  land 
involved  in  the  proceeding.  At  the  same  time  the  judg- 
ment debtors  filed  their  answer  to  interveners'  petition, 
in  which  they  alleged  that  forty  acres  of  the  land  in 
question,  which  is  described,  constituted  the  homestead 
of  their  father,  the  decedent,  and  as  such  it  was  exempt 
from  liability  for  the  payment  of  their  father's  debts, 
and  is  exempt  from  liability  for  the  payment  of  their 
debts.  They  deny  the  alleged  right  of  intervener  tQ 
the  proceeds  of  a  sale  of  their  interests.  To  these 
answers  the  interveners  demurred.  Afterwards,  and 
before  a  ruling  was  made  on  the  demurrer,  the  court, 
by  agreement  of  all  the  parties,  rendered  a  decree  to 
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the  effect'  that  Jhe  land  involved  in  the  controversy 
could  not  be  partitioned,  and  ordering  a  sale  of  all  the 
land  excepting  the  homestead.  The  rights  of  inter- 
venors  were  to  be  thereafter  determined.  After  that 
decree  was  rendered,  the  demurrer  was  overruled,  and 
it  was  ordered  that  the  proceeds  of  the  sale  of  the 
homestead  should  be  exempt  from  liability  for  inter- 
venors'  judgment.  An  order  for  the  sale  of  the  home- 
stead, and  the  distribution  of  the  proceeds  thereof,  was 
afterwards  made.  Appellants  complain  of  the  decision 
of  the  court,  which  exempted  the  judgment  debtors' 
interest  in  the  homestead  from  the  payment  of  their 
judgment. 

I.  Sections  2007  and  2008  of  the  Code  are  as  fol- 
lows: "Sec.  2007.  Upon  the  death  of  either  husband 
or  wife,  the  survivor  may  continue  to  possess  and  occupy 
the  whole  homestead  until  it  is  otherwise  disposed  of 
according  to  law.  Sec.  2008.  The  setting  off  of  the 
distributive  share  of  the  husband  or  wife  in  the  real 
estate  of  the  deceased  shall  be  such  a  disposal  of  the 
homestead  as  is  contemplated  in  the  preceding  section, 
but  the  survivor  may  elect  to  retain  tte  homestead  for 
life  in  lieu  of  such  share  in  the  real  estate  of  the 
deceased.  But  if  there  be  no  such  survivor  the  home- 
stead descends  to  the  issue  of  either  husband  or  wife, 
according  to  the  rules  of  descent,  unless  otherwise 
directed  by  will,  and  is  to  be  held  by  such  issue  exempt 
from  any  antecedent  debt  of  their  parents  or  their  own." 
"  Upon  thfe  death  of  the  party  owning  the  homestead, 
it  descends  to  the  heirs  subject  to  the  right  of  occu- 
pancy of  the  surviving  spouse."  Johnson  v.  Oaylord^ 
41  Iowa,  366.  See,  also,  cases  therein  cited.  The  heirs 
hold  the  property  free  from  the  debts  of  the  ancestor 
which,  in  his  lifetime,  could  not  have  been  enforced 
against  it.  Moninger  v,  Ramsey^  48  Iowa,  368.  They 
also  hold  it  exempt  from  their  own  debts  contracted 
prior  to  the  death  of  the  ancestor,  and  they  so  hold  it 
even  though  they  do  not  take  possession  of  and  occupy 
it.      Baker   v.    Jamison^   73  Iowa,   699 ;    Johnson  v. 
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Oaylordy  supra.  Section  2441  of  the  Code  is  as  fol- 
lows: "The  distributive  share  of  the  widow  shall  be 
so  set  off  as  to  include  the  ordinary  dwelling  house 
given  by  law  to  the  homestead,  or  so  much  thereof  as 
will  be  equal  to  the  share  allotted  to  her  by  the  last 
section,  unless  she  prefers  a  different  arrangement.  But 
no  different  arrangement  shall  be  permitted  where  it 
would  have  the  effect  of  prejudicing  the  rights  of  cred- 
itors." It  seems  to  be  the  claim  of  appellants  that  this 
section  requires  that  the  widow's  share  include  the 
homestead,  where  creditors  of  the  heirs  of  the  decedent 
would  be  prejudiced  by  a  different  arrangement.  In 
this  case,  if  the  widow  is  compelled  to  take  the  home- 
stead, the  interest  of  •  the  judgment  debtors  in  the 
property  of  decedent,  which  may  be  subjected  to  the 
payment  of  their  debt,  will  be  larger  than  it  will  if  a 
different  arrangement  is  permitted.  It  was  said  in 
Mocic  V.  Watson^  41  Iowa,  246,  that  section  2441  * '  simply 
forbids  the  widow  receiving  a  greater  interest  in  the 
real  estate  than  that  prescribed  by  law,  namely,  one- 
third  in  value  of  all  the  lands."  The  property  involved 
in  this  case  is  in  the  condition  contemplated  by  section 
2451  of  the  Code.  It  cannot  be  divided,  and  must  be 
sold.  The  widow  is  entitled  to  one- third  of  the  proceeds 
of  the  whole,  and  creditors  of  the  heirs  of  the  decedent 
have  no  rights  in  his  estate  which  entitle  them  to  require 
the  widow's  share  to  be  paid  exclusively  from  the 
proceeds  of  the  homestead.  It  is  the  policy  of  the  law 
to  exempt  the  homestead  from  judicial  sale  while  occu- 
pied by  the  surviving  husband  or  wife,  and  in  the  hands 
of  the  heirs.  Johnson  v.  Oaylord^  supra.  It  has  been 
held  that  the  proceeds  of  a  homestead  are  liable  for  the 
debts  of  the  surviving  husband  {Huskins  v.  Hanlo%  72 
Iowa,  37),  but  the  rights  of  the  survivor  and  of  the 
heirs  to  the  homestead  are  in  some  respects  materially 
different.  It  is  exempt  to  the  survivor  while  it  remains 
his  homestead,  and  he  may  sell  and  use  the  proceeds  of 
his  interest  therein  to  procure  another  homestead  which 
will  be  exempt  from  debts  for  which  the  first  would  not 
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have  been  liable.  Bat  he  may  abandon  it,  and  thereby 
render  his  interest  subject  to  the  payment  of  his  debts.' 
The  interests  of  the  heirs,  however,  are  exempt  from 
liability  for  their  debts,  not  because  of  any  homestead 
right  they  have  in  the  premises,  but  because  of  the 
homestead  right  of  their  ancestor.  We  conclude  that 
the  district  court  was  right  in  overruling  the  demurrer 
of  intervenor.  Affirmed. 


Robinson  v.  The  Chicago,  Rook  Island  and  Pacific 

Railway  Company. 

Bailroads :  duty  to  keep  cattle-guards  free  from  snow  and  ice. 
A  railroad  company  is  required  to  use  ordinary  diligence  to  keep 
its  cattle-guards  free  from  snow  and  ice,  after  it  has  had'  notice, 
or  could  have  acquired  notice  in  the  exercise  of  ordinary  care, 
that  they  are  obstructed  thereby.  {Orahlman  v.  Railway  Co,,  IS 
Iowa,  564,  followed.) 

Appeal  from  Jasper    District   Court. — Hon.  W.   R. 

Lewis,  Judge. 

Filed,  February  8,  1890. 

Action  to  recover  the  value  of  a  horse  killed  by  an 
engine  operated  upon  defendant's  road,  through  the 
negligence  of  defendant  in  permitting  a  cattle-guard  to 
be  filled  with  snow  and  ice,  which  enabled  the  horse  to 
go  upon  the  railroad  track,  where  it  was  killed.  The 
cause  was  tried  to  a  jury,  and  a  verdict  was  rendered 
for  defendant  under  an  instruction  requiring  such  a 

finding.     Plaintiff  appeals. 

* 

E,  J.  Salmon  and  A.  ClarJc^  for  appellant. 

Thos.  8,  Wright  and  Winslow  &  Varnuniy  for 
appellee. 

Beck,  J. — I.  The  facts  upon  which  the  questions 
of  law  involved  in  this  case  arise  are  not  disputed.  The 
plaintiff's  horse  went  on  defendant's  railroad  track. 
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whereon  it  was  killed,  over  a  cattle-guard  which  was  filled 
with  snow  and  ice,  enabling  the  animal  to  cross  it.  The 
abstract  shows  offers  to  introduce  evidence,  in  the  fol- 
lowing language :  * '  PJaintifl  offered  to  prove  that  the 
guard  upon  defendant's  road,  at  which  the  accident  is 
claimed  to  have  happened,  was  filled  from  Saturday 
with  snow  and  ice;  that  on  Saturday  it  became  hard  and 
full  to  the  top  of  the  ties  on  which  are  fastened  the  rails 
of  the  road,  and  remained  in  that  condition  Saturday 
night,  Sunday,  Monday,  Tuesday  and  Wednesday,  and 
upon  Wednesday  night,  in  the  night-time,  or  early  in 
the  morning  of  Thursday,  the  horse  belonging  to  plain- 
tiff, and  for  which  action  is  brought,  crossed  such  guard, 
and  without  fault  or  negligence  upon  the  part  of  plain- 
tiff, on  the  snow  and  ice  thus  allowed  in  the  cattle- 
guard,  rendering  su  ch  guard  of  no  use  or  utility  as  a 
barrier  to  in  any  way  prevent  or  retard  the  passage  of 
stock  over  the  same;  that  the  fact  of  said  guard  being 
completely  filled  with  snow  and  ice  was  known  by  the 
section  foreman  in  the  employ  of  defendant,  upon  the 
days  of  Sunday,  Monday,  Tuesday  and  Wednesday 
preceding  the  injury,  and  that  no  effort  or  attempt  of 
the  railway  company  was  made  to  remove  the  snow  and 
ice  accumulated  therein;  that  said  snow  and  ice  in  said 
guard  on  the  days  of  Sunday,  Monday,  Tuesday  and 
Wednesday  was  sufficiently  hard  to  enable  stock  to 
pass  upon  and  over  the  same  without  obstruction."  The 
plaintiff  further  offered  to  prove,  by  a  section  foreman 
and  a  section. agent,  that  the  rules  of  the  company,  at 
the  time,  required  the  section  foreman  to  keep  the 
cattle-guards  free  from  snow  and  ice,  and  that  it  was 
his  duty  to  so  keep  them.  All  this  evidence,  upon 
objections  of  defendant,  based  upon  the  ground  that  it 
was  irrelevant  and  incompetent,  was  rejected.  Plain- 
tiff introduced  evidence  tending  to  prove  that  the 
horse  was  killed  without  the  fault  of  plaintiff;  upon  the 
track  of  defendant's  railroad  upon  which  it  went  over 
the  cattle-guard,  which  at  the  time  was  filled  with  ice 
and  snow.     The  plaintiff  announced   that    he  based 
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his  claim  to  recover  upon  the  negligence  of  defendant 
in  failing  to  keep  the  cattle-guard  free  from  snow  and 
ice,  and  in  failing  to  attempt  to  do  so;  that  he  claimed 
defendant  was  negligent  in  no  other  regard.  The  plain- 
tiff having  rested  his  case,  the  district  court  directed 
the  jury  to  return  a  verdict  for  defendant. 

II.  The  ruling  of  the  court  below  is  to  the  effect 
that  defendant  is  not  required  to  keep  its  cattle-guards 
free  from  snow  and  ice,  and  therefore  is  not  required  to 
make  any  effort  to  do  so,  and  that  a  failure  in  this  regard 
is  not  negligence.  But  this  court  has  recently  held  that 
a  railroad  company  is  required  to  use  ordinary  care  and 
diligence  to  keep  the  cattle-guards  on  its  track  free 
from  snow  and  ice,  after  it  has  notice,  or  could  have 
acquired  notice,  in  the  exercise  of  ordinary  care,  that 
they  were  obstructed  thereby.  The "  company,  after 
such  notice,  has  a  reasonable  time  and  opportunity  to 
remove  the  snow  and  ice  from  the  cattle-guards. 
Ordhlman  v.  Railway  Co.^  78  Iowa,  664.  Following 
the  decision  in  that  case,  the  judgment  of  the  district 
court  is  Reversed. 


The   Des    Moines   Savings    Bank  v.   The  Colfax 

Hotel  Company  et  ah 

Promissory  Note :  judgment  :  assignment  to  indokser  :  satisfac- 
tion. Defendant  executed  its  note  to  C,  who  indorsed  it  to 
plaintiff.  Plaintiff  brought  action  upon  the  note  and  took  the 
default  of  both  defendant  and  C,  but  took  judgment  against 
defendant  only.  C.  furnished  A.  with  sufficient  money  to  procure 
an  assignment  of  the  judgment  to  A.,  but  A.  held  it  for  C.  only, 
and,  in  legal  effect,  C.  paid  the  'money  and  took  the  assignment 
to  himself.  Held  that  the  judgment  was  not  thereby  satisfied, 
as  O.  was  not  a  judgment  debtor.  (See  opinion  for  cases  distin- 
guished.) 

Appeal  from   Polk    District    Court. — Hon.    Josiah 

Given,  Judge. 
Vol.  79—32 


81    7«| 

79    497 

88       51 


498      .         SUPREME  COURT  OP  IOWA, 

Des  Moines  Sav.  Bank  ▼.  The  Colfax  Hotel  Co. 

Filed,  February  10,  1890. 

In  1886  the  plaintiff  recovered  a  judgment  against 
the  Colfax  Hotel  Company  for  three  thousand  dollars, 
on  a  note  executed  by  the  hotel  comj)any  to  James 
Callanan,  and  by  Callanan  transferred  by  indorsement 
to  plaintiff.  In  the  action  upon  this  note  Callanan  was 
made  a  party,  default  taken,  but  no  judgment  was  ever 
rendered  against  him.  After  the  entry  of  the  judgment 
against  the  hotel  company,  Callanan  furnished  to  one 
Atkins  sufficient  money,  and  the  latter  took  an  assign- 
ment of  the  judgment  to  himself.  The  assignment  was 
never  filed,  and  the  records  do  not  show  any  transfer  of 
the  judgment.  Callanan  took  Atkins'  note  for  the 
amount  of  money  furnished  to  purchase  the  judgment. 
Upon  this  judgment  an  execution  was  issued,  and  Clark 
was  garnished.  He  answered  as  such  garnishee  in 
February,  1888,  denying  that  he  was  in  any  manner 
indebted  to  the  defendant,  and  alleging  no  other  reason 
why  he  was  not  liable.  Issue  was  joined  upon  this 
answer,  and  a  trial  had  to  the  court,  which  found  the 
following  fact :  "  That  the  judgment  under  which  the 
execution  upon  this  garnishment  was  served  was  satisfied 
by  the  payment  of  the  money  by  James  Callanan,  its 
shown  in  the  evidence,  and  the  court  makes  no  finding 
as  to  whether  the  said  garnishee  is  indebted  to  the 
defendant,  nor  upon  any  other  question  presented  in  the 
cas^."  The  district  court  entered  judgment  discharging 
the  garnishee,  from  which  the  plaintiff  appeals. 

Cummins  <fe  Wright^  for  appellant. 

C.  (7.  &  C.  L.  NoursCy  for  appellee. 

Granger,  J. — It  will  be  observed  that  the  order 
discharging  the  garnishee  is  based  on  the  court's  finding 
that  the  judgment  in  the  case  had  been  paid  by 
Callanan,  and  no  other  fact  in  the  case  is  found.  Of 
course,  if  the  principal  judgment  was  paid,  there  was 
no   basis    for   the    garnishment   proceeding,  and   the 
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discharge  was  right.  We  should  first  understand  the 
full  force  or  effect  of  the  finding  of  fact  by  the  court. 
It  "finds  that  the  judgment  *  *  *  was  satisfied  by 
the  payment  of  the  money  by  James  Callanan,.  as 
shown  in  the  evidence."  Turning  to  the  evidence,  we 
think  it  admits  of  but  a  single  conclusion, — that  Atkins, 
in  paying  the  money  and  taking  the  assignment,  acted 
for  Callanan,  and  that  the  judgment,  if  not  as  a  matter 
of  law  satisfied,  is  the  property  of  Callanan.  The  testi- 
mony of  Mr.  Callanan  admits  of  no  other  conclusion. 
If  it  were' a  matter  of  practical  dispute,  we  could  not  in 
this  case  determine  it  from  the  evidence. 

We  then  have  the  facts  so  modified  in  legal  effect 
as  to  show  that  Callanan  paid  the  money,  and  took  an 
assignment  of  the  judgment  to  himself.  This  brings  us 
clearly  to  the  question,  if  such  an  act  was  a  satisfac- 
tion of  the  judgment.  Th^  facts  upon  which  an  affirma- 
tive answer  must  rest  are  that  Callanan,  as  payee  in  the 
note,  indorsed  the  same  to  the  plaintiff,  and  was  in  the 
suit  made  a  party,  and  was  at  the  time  of  the  assign- 
ment standing  in  default,  but  with  no  judgment  against 
him.  Schleissman  v.  Kallenberg^  72  Iowa,  338,  involved 
the  question  of  the  right  of  one  of  two  judgment 
defendants,  whose  liability  was  that  of  indorser  on  a 
note,  to  purchase  the  judgment  against  his  co-defendant, 
and  the  right  is  there  sustained.  In  that  case,  however, 
the  indorser  was  not  a  payee  in  the  note,  and  the  opinion 
seems  to  attach  importance  to  that  fact,  though  it  is  by 
no  means  the  controlling  consideration.  The  thought 
upon  which  the  ruling  must  rest^  is  that  the  assignee  of 
the  judgment,  though  a  party  to  it,  being  a  surety  only 
as  to  his  co-defendant,  was  not  liable  for  its  payment. 
His  liability  was  alone  to  the  judgment  plaintiff.  As  to 
his  co-defendant,  if  he  paid  the  judgment  he  must  be 
reimbursed,  and  there  seems  to  be  no  good  reason  or 
direct  authority  why  he  should  not  pay  the  judgment, 
and  take  an  assignment  of  the  same  against  his 
co-defendant,  whose  obligation  for  payment  was  pri- 
mary.    On  account  of   some  expressions  used  in  the 
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reasoning,  each  party  cites  and  claims  support  from  the 
case.  Appellee  insists  that  it  is  an  express  holding  in 
support  of  his  claim  that  the  judgment  in  this  case  was 
satisfied.  Without  attempting  to  determine  the  merits 
of  the  respective  claims  as  to  that  case,  it  is  sufficient 
to  say  that  this  case  is  not  the  same  as  to  its  facts,  in 
this:  That  in  this  case  Callanan  is  not  a  judgment 
debtor,  and  not  liable  as  such.  His  liability  is  still  on 
the  note,  and  we  are  unable  to  see  why  he  may  not,  in 
the  relation  he  occupies,  purchase  of  the  plaintiff  the 
judgment,  and  hold  it  against  the  other  defendant  in 
the  case.  It  is  said  to  so  hold  is  to  overturn  the  adjudi- 
cations 'in  Bones  v.  Aiken,  35  Iowa,  534;  Drefalil  v. 
Tattle,  42  Iowa,  177;  and  Johnston  v.  Belden^  49  Iowa, 
301.  But  those  are  cases  in  which  a  judgment  debtor 
paid  the  judgment,  and  took  an  assignment  against 
other  judgment  debtors  whose  liabilities  were  primary; 
and  the  holdings  were  that  the  payment  was  a  satisfac- 
tion of  the  judgment.  To  hold  that  the  payment  by 
Callanan  was  a  satisfaction  of  the  judgment  in  this  case, 
we  must  extend  the  rule,  and  have  it  apply  to  cases  of 
defendants  without  judgment.  Before  so  doing,  the 
rule  as  it  exists  should  possess  merits  that  we  do  not 
discover.  Callanan  assigned  the  note  on  which  the 
judgment  was  obtained  to  the  plaintiff.  By  such 
assignment  the  hotel  company  became  obligated  for  its 
payment  to  the  plaintiff,  and  Callanan' s  obligation  was 
secondary. 

It  was  the  right  of  Callanan  thereafter  to  purchase 
the  note  of  the  plaintiff,  and  hold  it  as  against  the 
defendant  company.  Such  a  purchase  would  not  be 
treated  as  a  payment  of  the  note.  As  long  as  Callanan 
is  not  a  judgment  debtor,  why  may  he  not,  on  principle, 
purchase  a  judgment  obtained  against  the  maker  on  the 
note,  and  hold  it  in  lieu  of  the  note?  No  reason  is 
suggested,  barring  the  claim  that  the  authorities  cited 
are  against  it,  and  we  can  imagine  none.  Under  the 
facts  as  disclosed  in  the  records,  if  Callanan  should 
pay  the  judgment  the  law  gives  him  the  right  to  recover 
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the  amount  so  paid  from  his  co-defendants.  No  interest 
is  to  be  subserved  by  compelling  Callanan  to  institute 
another  suit,  involving  expense  and  time,  to  obtain  a 
judgment,  and  public  policy  certainly  does  not  dictate 
such  a  course.  We  do  not  think  the  transaction  by 
which  Callanan  paid  the  judgment  and  took  an  assign- 
ment operated  as  a  satisfaction  of  the  judgment,  and  in 
so  holding  we  think  the  district  court  erred. 

'Appellee  presents  other  questions  for  consideration 
in  support  of  the  court's  action,  but,  as  we, understand, 
they  do  not  arise  in  the  record.  The  court's  judgment 
was  based  on  one  fact  found.  Appellee  does  not 
appeal,  and  the  assignments  of  error  do  not  involve  the 
points  presented  by  appellee.  The  court,  after  finding 
the  one  fact,  expressly  states  that  it  *' makes  no  finding 
as  to  whether  the  said  garnishee  is  indebted  to  the 
defendant,  nor  upon  any  other  question  presented  in 
the  case.-'  The  plaintiff  is  entitled  to  a  finding  as  to 
the  indebtedness  of  the  garnishee,  and  in  a  law  action, 
where  the  testimony  is  conflicting,  we  cannot  con- 
sider it  for  that  purpose.  The  cause  is  remanded  to 
the  district  court  for  such  a  finding 

Reversed, 
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Mortgages:  merger:  application  of  payments.  Plaintiffs  held 
the  note  of  G.,  which  was  secured  by  a  chattel  mortgage,  and  also 
by  a  mortgage  on  four  hundred  acres  of  land.  G.  sold  nine  hun- 
dred and  twenty  acres  of  land,  including  the  four  hundred  acres, 
to  his  sons,  who  assumed  a  large  amount  of  mortgage  indebted- 
ness thereon,  including  the  debt  to  plaintiffs.  Afterwards  the 
sons,  by  a  deed  absolute  on  its  face,  but  which,  with  collateral 
agreements,  was  a  mortgage  in  effect,  conveyed  seven  hundred 
and  sixty  acres  of  the  land  to  plaintiffs,  who  agreed  to  pay  all  the 
mortgages  on  the  land  conveyed  to  them,  and  a  certain  judgment, 
and  all  taxes,  and  to  hold  G.  **  harmless  from  the  payment  of  the 
same."  The  sons  had  the  right  to  sell  any  of  the  land  on  terms  sat- 
isfactory to  plaintiffs,  and  were  in  such  case  to  account  for  the 
proceeds,    They  also  had  the  right  to  occupy  the  land  for  three 
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years,  keeping  up  improvements,  and  paying  interest  and  taxes. 
They  also  had  the  right  to  redeem  upon  certain  stated  terms. 
Plaintiffs  afterwards  sold  some  of  the  chattels  included  in  their 
mortgage  first  above  named,  and  applied  the  most  of  the  proceeds 
in  paying  interest  on  mortgages  assumed  by  them  in  the  trans- 
action with  the  sons.  They  also  sold  a  portion  of  the  land,  taking 
therefor  notes  not  yet  paid.    Held — 

(1)  That  judgment  creditors  of  G.  could  not  complain  if  he  con- 
sented to  the  use  made  by  plaintiffs  of  the  proceeds  of  the 
chattels  sold,  and  that  they  could  not  demand  that  the  pro- 
ceeds of  the  land  sold  should  be  applied  upon  the*  payment 
of  the  note  which  plaintiffs  held  against  him. 

(2)  That  the  taking  of  the  title  to  the  land  from  the  sons  did  not 
operate  to  merge  their  mortgage  and  the  debt  secured 
thereby  in  the  title,  and  so  work  a  satisfaction  also  of  the 
chattel  mortgage,  so  as  to  subject  the  remaining  chattels  to 
liability  for  other  debts  owing  by  G. 

Appeal  from  Woodbury  District  Court— 'Ro^.  Charles 

H.  Lewis,  Judge. 

Piled,  February  10,  1890. 

Action  to  recover  the  possession  of  specific  per- 
sonal property,  and  damages  for  its  detention.  There 
was  a  trial  by  the  court,  and  a  judgment  in  favor  of 
plaintiffs  for  the  property  and  costs.  The  defendant 
appeals.    * 

/.  H.  &  C.  M.  Swan  and  W.  D.  Bucldey^  for 
appellant. 

J,  P.  Bloody  for  appellees. 

RoBiKSON,  J. — On  the  twenty-sixth  day  of  July, 
1886,  one  Joseph  Gravel  made  to  Chapin  Bros,  his  two 
promissory  notes,  of  which  one  was  for  $1,619.40,  pay- 
able September  26,  1886,  and  the  other  was  for 
$3,652.20,  payable  January  26,  1887.  At  the  same  time, 
to  secure  their  payment,  he  executed  a  chattel  mort- 
gage on  eighty-four  steers  four  years  old,  and  fifty 
steers  three  years  old.  On  the  ninth  day  of  November, 
1886,  Joseph  Gravel,  to  further  secure  the  payment  of 
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said  notes,  executed  a  chattel  mortgage  on  two.  stal- 
lions, of  which  one  is  the  property  in  controversy  in 
this  action,  two  geldings,  and  seventeen  colts,  and  also 
a  mortgage  on  four  hundred  acres  of  land.  The  note 
first  described  has  been  paid.  On  the  twenty-eighth 
day  of  January,  1887,  the  sum  of  sixty-seven  dollars 
was  paid  on  the  other  note,  and  on  the  eighth  day  of 
the  next  month  all  interest  due  to  that  date,  and 
$877.20  of  the  principal,  were  paid;  and  the  note  and 
securities  were  then  sold  and  transferred  to  plaintiffs 
by  Chapin  Bros.  •  At  that  time  all  but  about  ten  of  the 
mortgaged  steers  had  been  sold.  On  the  fourteenth 
day  of  January,  1887,  Joseph  Gravel  conveyed  to  his 
sons,  A.  J.  Gravel  and  A.  L.  Gravel,  about  nine  hundred 
and  twenty-six  acres  of  land  subject  to  mortgages 
thereon  amounting  to  twelve*  thousand,  five  hundred 
dollars,  which  the  grantees  assumed  and  agreed  to  pay. 
On  the  thirteenth  day  of  March,  UB87,  said  grantees 
conveyed  to  Judson  L.  Follett  seven  hundred  and  sixty 
acres  of  the  land  received  of  their  father  as  aforesaid. 
It  was  provided  by  a  separate  agreement  in  .writing 
that  Follett  assumed  and  should  pay  all  the  mort- 
gages on  the  premises  conveyed  to  him,  a  judgment 
which  was  specified,  and  all  taxes,  and  hold  Joseph 
Gravel  and  his  wife  "harmless  from  the  payment  of  the 
same."  The  agreement  further  provided  that  A.  J.  and 
A.  L.  Gravel  might  sell  any  or  all  of  the  premises  on 
terms  satisfactory  to  Follett,  and  turn  over  to  him  the 
proceeds;  that  they  might  use  and  occupy  said  premises 
for  three  years  from  March  1,  1887,  in  consideration  of 
which  they  were  to  keep  the  improvements  in  good  con- 
dition at  their  own  expense,  and  pay  all  interest  to  become 
due  on  the  debts  secured  by  the  mortgages  on  the  prem- 
ises, 9.nd  pay  all  taxes  which  should  be  levied  thereon. 
It  was  further  provided  that  said  A.  J.  and  A.  L. 
Gravel  might  redeem  any  portion  of  said  premises,  in 
tracts  of  not  less  than  eighty  acres  each,  by  making 
certain  payments  on  terms  specified;  such  redemption 
to  be  made  "by  paying  the  proportionate  amount  that 
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the  said  tract  stands  as  security  for  the  sums  that  the 
said  Foilett  has  become  responsible  for,  together  with 
the  sums  that  he  may  have  been  required  to  pay  for 
any  other  cause  to  protect  all  of  said  premises."  In 
ascertaining  the  amount  to  be  paid  in  redemption,  it 
was  provided  that  Foilett  should  receive  the  sums  paid 
out  "as  principal,  interest,  taxes,  costs  and  all  other 
sums  as  expenses  that  he  may  have  been  required  to 
pay  to  protect  or  improve  said  premises,  with  ten  per 
cent,  interest  on  the  whole  frorn  date  of  each  payment." 
The  conveyance  to  Foilett,  and  the  agreement  signed 
by  him,  were  in  fact  made  for  and  in  behalf  of  the 
copartnership  of  Sanborn  &  Foilett,  plaintiffs,  of  which 
he  is  a  member.  On  the  twenty-eighth  day  of  June, 
1887,  plaintiflFs  received  two  hundred  and  ten  dollars, 
the  most  of  which  came  from  the  sale  of  the  mortgaged 
steers.  Of  that  amount,  sixty-seven  dollars  was  paid 
on  the  note  purchased  by  them  in  January,  and  the 
remainder  was  used  in  paying  interest  on  debts  secured 
by  mortgages,  the  payment  of  which  had  been  assumed 
by  Foilett' s  agreement.  On  the  twenty -second  day  of 
October,  1888,  plaintiflFs  sold  one  hundred  and  sixty 
acres  of  the  land  included  in  the  mortgage  to  Chapin 
Bros,  for  the  sum  of  fifty  hundred  and  twenty  dollars 
in  notes,  which  have  not  yet  been  paid.  The  incum- 
brance on  the  land  so  sold  was  to  be  paid  by  plaintiffs, 
although  the  transaction  was  in  the  name  of  Foilett. 

The  ^property  in  controversy  is  a  black  Bashaw 
stallion  of  the  alleged  value  of  six  hundred  dollars.  It 
is  claimed  by  plaintiffs  by  virtue  of  the  chattel  mort- 
gage executed  by  Joseph  Gravel  to  Chapin  Bros,  on 
the  ninth  day  of  November,  1886,  and  assigned  to 
plaintiffs.  The  defendant  claims  the  property  as  sheriff 
under  an  execution  against  the  property  of  Joseph 
Gravel,  issued  on  the  twenty-fifth  day  of  October,  1888, 
and  levied  on  the  twenty-ninth  day  of  that  month,  by 
taking  the  stallion  in  question  f  r6m  the  possession  of 
Joseph  Gravel.  It  was  taken  from  defendant  under 
the  writ  of  replevin  issued  in  this  action.     Appellant 
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claims  that  the  debt  secured  by  the  chattel  mortgage  to 
Chapin  Bros,  was  fully  paid  before  his  levy  was  made, 
by  the  payment  of  two  hundred  and  ten  dollars  in 
June,  1887,  and  by  the  sale  of  the  one  hundred  and 
sixty  acres  of  land  in  1888;  and  it  may  be  conceded 
that  the  claim  is  well  founded  if  the  sum  named,  and 
the  proceeds  of  the.  sale  of  the  land,  should  be  applied 
on  the  mortgage  debt.  That  such  application  has  not 
been  made  is  admitted.  Whether  pr  not  Joseph  Gravel 
and  his  sons  consented  to  the  use  made  of  the  two  hun- 
dred and  ten  dollars,  and  the  proceeds  of  the  land  sold, 
is  not  shown.  Joseph  Gravel  could  have  required  the 
proceeds  of  the  steers  to  be  used  in  paying  his  note  pur- 
chased by  plaintiffs,  but  it  was  within  his  power  to 
assent  to  a  different  application  of  the  money,  and,  if 
he  did  so,  his  creditors  represented  by  defendant  could 
not  complain. 

It  is  claimed  that  the  effect  of  the  conveyance  made 
by  the  sons  to  FoUett,  and  the  agreement  of  the  latter 
to  assume  and  pay  the  mortgage  indebtedness,  had  the 
effect  to  satisfy  so  much  of  it  as  was  held  by  plaintiffs. 
It  is  clear,  however,  that  the  conveyance  to  PollBtt  was 
in  the  nature  of  a  mortgage,  although  it  provided  in 
terms  that  it  should  be  treated  as  absolute.  The  sons 
remained  in  possession  of  the  premises,  and  had  the 
right  to  redeem  them  by  paying  sums  which  FoUett 
should  advance,  and  for  which  he  should  be  responsible 
with  interest.  They  also  had  the  right  to  sell  them, 
subject  to  the  approval  of  Follett.  There  is  evidence 
which  tends  to  show  that  the  transactions  of  February 
and  March  were  separate  and  distinct,  and  that  it  was 
not  the,  intent  of  the  parties  to  the  March  transfer  and 
agreement  that  the  mortgage  debt  held  by  plaintiffs 
should  be  merged  in  the  title  acquired  by  Follett.  On 
the  contrary,  it  appears  that  a  requirement  that  such  a 
merger  should  take  effect  would  have  prevented  the 
agreement.  It  was  the  desire  and  for  the  interest  of 
plaintiffs  to  retain  all  the  security  they  had,  and  all 
they  acquired,  to  protect  the  claim  they  held,  and  those 
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for  which  they  became  responsible.  The  provisions  of 
the  agreement  with  Follett,  which  permitted  A.  J.  and 
A.  L.  Gravel  to  redeem  the  lands  by  them  conveyed, 
we  must  presume,  were  designed  for  their  benefit. 
Therefore,  it  appears  that  there  was  no  purpose  to  vest 
in  Follett  or  the  plaintiffs  an  absolute  title  to  the  land, 
and  no  intent  to  merge  or  release  securities.  Id  the 
absence  of  an  agreement  of  the  parties  so  to  do.  the  law 
will  not  apply  the  proceeds  of  the  sale  of  the  land  on 
plaintiffs'  claim  against  Joseph  Gravel.  The  evidence 
to  support  the  finding  of  the  district  court  is  ample. 
Since  the  mortgage  debt  was  not  paid,  the  mortgaged 
chattel  could  not  be  taken  lawfully  in  the  manner 
attempted  in  this  case.  The  judgment  of  the  court 
below  is  Affirmed. 
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Truman' V.  Truman  et  al. 

Speoiflc  Ferformanoe :  parol  gift  of  land  :  btatutb  of  frattds  : 
EvmENCB.  Where  a  party  seeks  to  compel  a  conveyance  of  land 
which  he  claims  to  own  by  virtue  of  a  parol  gift,  and  to  take  the 
case  out  of  the  statute  of  frauds  upon  the  ground  of  part  ^rform- 
ance,  he  must  establish  the  gift  by  clear,  unequivocal  and  definite 
testimony,  and  the  acts  claimed  to  be  done  thereunder,  and  relied 
on  as  part  performance,  should  be  equally  clear  and  definite,  and 
referable  exclusively  to  the  alleged  gift.  (See  WUliamMm  v. 
Williamson,  4  Iowa,  281.) 

Appeal    from     Winneshiek     District    Court. — Hon. 

Charles  T.  Granger,  Judge. 

Piled,  February  10,  1890. 

Action  to  enforce  specific  performance  of  an  alleged 
gift  of  a  certain  tract  of  land  to  plaintiff's  husband, 
and  that  the  same  be  adjudged  her  homestead.  The 
following  facts  appear  without  question :  The  plaintiff 
is  the  wife  of  defendant  Joseph  Truman,  son  of  defend- 
ant Thomas  Truman,  whose  only  other  child  is  Violet 
Parker.    The  plaintiff   and  Joseph  were  married   in 
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Jane,  1881,  and  thereafter  resided  together  upon  the 
half  section  of  land  described  nntil  in  June,  1885,  cul- 
tivating and  managing  the  same  as  a  farm;  said  Joseph 
Truman  disposing  of  the  products  as  his  own.  During 
that  time  permanent  improvements,  in  the  way  of 
buildings  and  betterments,  fencing,  plowing,  etc.,  were 
put  upon  the  half  section  thus  occupied.  In  June, 
1885,  plaintiflf  was*  taken  to  her  father's  house,  where 
she  has  ever  since  resided  separate  and  apart  from  her 
husband;  he  having  abandoned  her  and  failed  to  provide 
for  her.  On  June  5,  1886,  Joseph  Truman  executed  a 
chattel  mortgage  to  his  father,  Thomas,  on  all  of  the 
property  on  the  farm;  and  on  the  thirteenth  of  June 
gave  his  father  authority,  in  writing,  to  take  and  dis- 
pose of  said  property.  Thomas  Truman  was  the  owner 
of  the  half  section  of  land  described,  and  held  the  legal 
title  thereto  at  and  prior  to  1881,  and  continued  to  hold 
the  same  until  August,  1885,  when  he  sold  the  same, 
together  with  said  personal  property,  to  the  defendants 
L.  R:  and  H.  C.  Brown,  for  thirteen  thousand,  two 
hundred  dollars.  The  only  dwelling  on  the  farm  is 
situated  on  the  southeast  quarter  of  the  southeast 
quarter  of  the  section.  Prior  to  the  marriage  of  the 
plaintiff  and  Joseph,  the  house  was  occupied  by  a 
tenant,  who  worked  a  part  of  the  farm,  and  with  whom 
the  defendant  Joseph  boarded  while  working  the  other 
part.  Some  time  after  their  marriage,  the  tenant  quit 
possession,  and  the  plaintiff  and  her  husband  occupied 
the  entire  premises  until  June,  1885. 

The  plaintiff  alleges  that  defendant  Thoma6,  in 
consideration  of  love  and  affection,  and  that  his  son, 
Joseph,  would  accept  and  occupy  the  same,  gave  and 
delivered  said  farm  to  Joseph  in  1881;  and  Joseph 
accepted  the  same  as  owner,  and  took  possession 
thereof,  in  1881,  and  continued  to  occupy  it  as  owner, 
with  the  plaintiff,  and  to  cultivate  and  improve  the 
same  as  owner  thereof,  and  as  their  homestead.  That 
in  June,  1885,  the  defendants  Thomas  and  Joseph 
Truman  conspired  together  to  defraud  the  plaintiff  out 
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of  her.  marital  rights  in  said  premises,  to  effect  whicli 
they  combined  to  get  the  plaintiff  off  said  premises, 
and  induced  her  to  leave  the  same,  and  to  go  to  her 
father's  house.  That  she  never  gave  up  her  rights  of 
homestead,  but  was  induced  to  and  did  go  to  her 
father's  house,  leaving  her  household  goods  and  other 
things  belonging  to  her,  as  a  wife,  on  the  premises  in 
question.  That  the  plaintiff  and  her  husband,  while 
occupying  said  premises,  put  lasting  and  valuable 
improvements  thereon,  and  that  her  husband  has 
abandoned  and  left  her  without  means  of  support. 
That  the  sale  and  conveyance  to  the  Browns  was  not 
in  good  faith,  but  was  made  to  defraud  plaintiff,  and 
that  she  is  still  entitled  to  the  possession  of  the  south- 
east quarter  of  the  southeast  quarter  aforesaid,  as  her 
homestead. 

The  defendants,  answering,  denied  that  Thomas 
Truman  ever  gave  said  farm  to  his  son  Joseph,  but 
alleged  the  fact  to  be  that,  in  the  year  1881,  said  Thomas, 
desirous  of  testing  his  son's  ability  and  industry  to 
manage  a  farm  successfully,  permitted  him  to  occupy 
the  farm  in  controversy,  and  furnished  him  with  means 
of  stocking  and  working  the  farm,  in  pursuance  of  an 
express  agreement  between  them  that  Joseph  might 
occupy  the  farm,  and  use  the  means  furnished  as  afore- 
said, as  long  as  the  defendant  Thomas  was  satisfied 
with  his  conduct  and  management,  and  that,  when 
Thomas  Truman  became  dissatisfied  with  his  conduct 
and  management,  then  the  possession  and  license  should 
be  revoked,  and  the  means  said  Thomas  had  permitted 
him  to  use  should  be  returned.  That  Joseph's  occu- 
pancy was  under  said  agreement  and  none  other.  That 
in  June,  1885,  Thomas  Truman,  becoming  uneasy  in 
regard  to  the  conduct  and  management  of  said  proi)erty 
by  his  son,  demanded  and  received  said  chattel  mort- 
gage upon  all  of  the  stock,  tools,  machinery  and  crops 
on  the  farm,  as  security  for  the  amounts  originally 
advanced  and  subsequently  loaned,  amounting  to  thirty- 
six  hundred  and  seventy-three  dollars.    That  Thomas 
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Trnman  learned  that  Joseph  and  his  wife  had  domestic 
troubles,  and  that  she  had  left  him,  and  that  he  would 
not  live  with  her,  and  was  going  to  abandon  the  farm; 
whereupon  Thomas  took  possession  of  the  farm,  as  he 
had  a  right  to  under  the  agreement  by  which  he  had 
permitted  his  son  to  occupy  the  same.  That  in  con- 
sideration of  Thomas'  promise  to  pay  certain  debts  for  • 
Joseph,  amounting  to  seven  hundred  and  eighty  dollars, 
and  of  the  indebtedness  secured  by  said  mortgage, 
Joseph  sold  and  transferred  to  said  Thomas  all  the 
property  and  the  crops  on  the  farm.  That  afterwards, 
in  good  faith,  said  Thomas  Truman  sold  and  conveyed 
said  farm,  crops,  stock  and  property  to.  the  defendants 
Brown  for  thirteen  thousand,  two  hundred  dollars. 

Upon  these  issues  the  cause  was  submitted  to  the 
court,  and  decree  entered  dismissing  plaintiff 's  bill  and 
for  a  judgment  against  her  for  costs,  from  which  she 
appeals. 

Z.  Bullis^  for  appellant. 

Willeit  <6  Willett  and  (7.  Wellington^  for  appellees. 

Given,  J. — I.  The  plaintiff  asks  specific  perform- 
ance of  a  parol  gift  of  certain  lands,  described,  alleged 
to  have  been  made  by  defendant  Thomas  Truman  to  the 
defendant  Joseph  Truman,  his  son,"  and  husband  of 
the  plaintiff,  which  Joseph  Truman  accepted,  and  upon 
the  faith  of  which  he  took  and  retained  possession  of 
said  land,  and  made  lasting  and  valuable  improve- 
ments thereon.  That  courts  of  equity  will  decree 
specific  performance  in  such  cases  is  well  established. 
Moore  v.  Pierson^  6  Iowa,  298;  Peters  v.  Jones^  35 
Iowa,  618.  Such  cases  are  among  the  exceptions  to 
the  statutory  rule  that  all  contracts  relating  to  real 
estate  must  be  evidenced  by  some  writing,  signed  by 
the  party  to  be  charged.  The  burden  of  the  proof  is 
peculiarly  upon  the  party  asking  performance.  '*If 
a  party  would  take  a  case  out  of  the  statute  of  frauds 
upon  the  ground  of  part  performance,  it  is  indispen- 
sable that  the  parol  contract,  agreement  or  gift  should 
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be  established  by  clear,  unequivocal  and  definite  testi- 
mony,  and  the  acts  claimed   to  be  done  thereunder 
should  be   equally  clear   and   definite,   and  referable 
exclusively  to  the  said  contract  or  gift."      Williamson 
V.  Williamson^  4  Iowa,  281.     We  have  considered  the 
case  without  reference  to  the  testimony  introduced  by 
defendants  as  to  the  declarations  of  Thomas  Truman, 
to  the  effect  that  he  had  not  given  the  farm  to  Joseph. 
In  our  opinion,  the  plaintiff  has  failed  to  show,  with 
that  clearness  and  certainty  which  the  law  requires, 
that  a  gift  was  made,  or  that  the  improvements  that 
Joseph  placed  upon  the  farm  were  made  upon   the 
faith  that  the  farm  was  his.     The  testimony  is  some- 
what voluminous,  and  it  would  not  serve  any  good 
purpose  to  refer  to  it  at  length.     It  is  suflScient  to  say 
that  all  the  facts  are  at  least  as  consistent  with  the 
theory  that  Thomas  Truman  put  his  son  Joseph    on 
the  farm  to  give  him  a  chance  to  do  well,  and  to  see 
how  he  would  succeed,  as  that  he  had  given  it  to  him. 
There  is  considerable  conflict  in  the  testimony  as  to 
how  much  of  the  improvements  Joseph  paid  for.     It  is 
evident,  however,  that  he  neither  made  nor  paid  for 
any  that  he  might  not  have  done  for  his  own  conven- 
ience as  tenant  occupying  during  the  will  of  his  father. 
In  our  opinion,  the  decree  of  the  district  court  should 
be  aflirmed.    This  view  of  the  case  renders  it  unneces- 
sary to  notice  the  other  questions  presented. 

Affirmed. 


Mathews  v.  Clayton  County. 

Justices  of  the  Peace :  trial  fees  :  *'  trial"  defined.  **A  trial  is 
a  judicial  examination  of  the  issues  in  an  action,  whether  they  be 
issues  of  law  or  of  fact."  (Code,  sec.  2789.)  In  criminal  cases 
before  a  justice  of  the  peace,  where  no  issue  of  law  is  raised  by 
demurrer,  and  the  defendant  pleads  ''guilty,"  thus  avoiding  any 
issue  of  fact,  and  judgment  is  rendered  upon  such  plea,  there  can 
be  no  *'  trial,"  within  the  meaning  of  the  statute,  and,  therefore, 
in  such  cases,  the  justice  is  not  entitled  to  the  trial  fee  provided 
by  section  3804  of  the  CJode.  (Shaw  v.  Kendig,  57  Iowa,  890, 
distingui8,1ied.) 
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Appeal  from   Clayton  District  Court— Ron.  L.  0. 

Hatch,  Judge. 

Filed,  Februaky  10,  1890. 

Plaintiff  brings  this  action  to  recover  from 
defendant  certain  fees  claimed  to  be  due  him  as  justice 
of  the  peace,  from  the  defendant  county,  for  services 
rendered  in  certain  criminal  cases.  The  case  was  sub- 
mitted to  the  court  on  an  agreed  statement  of  facts,  and 
judgment  rendered  against  the  defendant  for  ninety-six 
dollars  and  costs,  to  which  the  defendant  excepted. 
The  trial  judge  certifies  the  question  upon  which  it  is 
desirable  to  have  an  opinion  of  this  court  as  follows : 

"This  suit  is  brought  by  the  plaintiflF,  a  justice  of 
the  peace,  to  recover  a  trial  fee  of  one  dollar  in  each  of 
ninety-six  criminal  cases  disposed  of  before  him  as  such 
justice.  It  is  submitted  to  the  court  on  the  following 
stipulation  of  facts:  In  each  case  there  is  a  plea  of 
guilty,  and  a  judgment  on  each  plea.  There  was  no- 
objection  made  to  the  information  in  any  case,  by 
demurrer  or  otherwise,  nor  was  any  evidence  introduced 
in  any  case;  and  there  was  no  other  trial  than  is  implied 
in  those  facts.  It  is  further  stipulated  that,  if  these 
facts  entitled  the  plaintiff  to  a  trial  fee  under  section 
3804  of  the  Code,  he  is  to  have  judgment  for  the  amount 
claimed.  Judgment  for  the  plaintiff  for  ninety-six 
dollars  and  costs.  Defendant  excepts.  I,  L.  O.  Hatch, 
the  trial  judge  in  this  case,  certify  that  this  cause 
involves  the  determination  of  the  following  question  of 
law,  upon  which  it  is  desirable  to  have  the  opinion  of 
the  supreme  court,  to- wit :  Under  section  3804  of  the 
Code,  is  a  justice  of  the  peace  entitled  to  a  trial  fee  in  a 
criminal  cause  in  which  there  is  a  plea  of  guilty,  and 
judgment  thereon,  and  in  which  no  objection  is  made 
to  the  information,  and  no  evidence  introduced,  and  no 
trial,  unless  one  is  implied  in  these  facts  ? 

"L.  O.  Hatch,  Judge.'* 

-B.  Quigley  and  /.  Larkin^  for  appellant. 
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W,  E.  Odellj  for  appellee. 

Given,  J. — I.  Among  the  provisions  of  section 
3804,  Code,  fixing  the  fees  of  justices  of  the  peace,  is 
the  following:  "Pof  trial  of  all  causes,  civil  or  criminal, 
for  each  six  hours,  or  fraction  thereof,  one  dollar." 
Our  inquiry  is  whether  the  facts  certified  show  a  trial, 
within  the  meaning  of  this  paragraph.  "A  trial  is  a 
judicial  examination  of  the  issues  in  an  action,  whether 
they  be  issues  of  law  or  of  fact."  Code,  sec.  2739. 
"  Issues  arise  in  the  pleadings  where  a  fact  or  conclu- 
sion of  law  is  maintained  by  one  party,  and  controverted 
by  the  other.  They  -are  of  two  kinds  :  (1)  Of  law; 
(2)  of  fact."  Code,  sec.  2737.  In  criminal  cases  ''an 
issue  of  law  arises  upon  a  demurrer  to  the  indictment." 
"An  issue  of  fact  arises  on  a  plea  of  not  guilty,  or  of 
former  conviction  or  'acquittal  of  the  same  offense." 
Code,  sees.  4348,  4349.  With  these  provisions  of  the 
Code,  we  need  not  look  elsewhere  for  a  definition  of  the 
term  ** trial,"  as  used  in  section  3804.  The  term  ''trial," 
as  therein  used,  means  a  judicial  examination  of  an 
issue  of  law  or  fact  raised  by  demurrer  or  plea.  There 
was  no  issue  of  law  or  fact  raised  by  demurrer  or  plea 
in  the  cases  in  which  a  trial  fee  is  claimed.  After  the 
pleas  of  guilty,  nothing  remained  for  the  justice  to  do 
but  to  pronounce  judgment.  It  is  true  that  in  such 
cases  he  may  upon  his  own  motion,  or  at  the  request  of 
either  party,  hear  testimony  in  mitigation  or  aggrava- 
tion of  punishment;  but  this  would  not  be  a  judicial 
examination  of  an  issue,  any  more  than  the  calculation 
of  interest  due  upon  a  note  on  which  judgment  is  to  be 
entered.  There  are  many  matters  incident  to  a  case 
that  the  court  must  consider  and  pass  upon,  such  as  the 
'  sufliciency  of  service  and  the  like,  which,  taken  alone, 
do  not  constitute  a  trial. 

If  it  might  be  said  that  hearing  testimony  in  mitiga- 
tion or  aggravation  of  punishment  was  a  trial,  still  there 
was  no  trial  in  these  cases,  for  no  evidence  was  intro- 
duced.    Shaw  V.  Kendig^  57  Iowa,  390,  is  relied  upon. 
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In  that  case  it  was  held  that  a  justice  of  the  peace  was 
entitled  to  a  trial  fee,  in  default  cases,  where  plaintiff's 
claim  was  denied  by  operation  of  law,  and  where  the 
plaintiff  was  required  to  introduce  testimony  in  support 
of  his  claim.  The  court  says :  ^'  In  such  cases  the  justice 
is  required  to  try  the  issue  which  the  law  raises  as  to 
the  amount  to  which  the  plaintiff  is  entitled."  That 
case  is  readily  distinguishable  from  these.  In  that, 
issues  of  fact  were  joined,  and  testimony  taken,  the  same 
as  if  defendant  had  appeared  and  denied.  In  these 
cases  there  was  no  issue  joined.  Our  conclusion  is  that 
there  was  no  trial  in  either  of  the  criminal  cases  referred 
to,  and  consequently  the  plaintiff  is  not  entitled  to  a 
trial  fee  therein.     The  judgment  of  the  district  court  is 

Reveksed. 


The  State  v.  Jennings. 


1.  Burglary  with  Intent  to  Steal :  indictment.  In  an  indict- 
ment for  burglary  with  intent  to  steal,  under  section  8894  of  the 
Code,  it  is  not  necessary  to  allege  the  fact  of  larceny,  and  hence 
not  necessary  to  allege  the  character,  value  and  ownership  of  the 
property  intended  to  be  stolen.  (Compare  State  v,  Newh&rry,  26 
Iowa,  467.) 

-:  Eyn)ENCB :  possession  of  stolen  ooods.    In  a  prosecution 


for  burglary  with  intent  to  steal,  where  goods  have  actually  been 
stolen  from  the  burglarized  building,  possession  of  the  stolen  goods 
by  the  defendant  soon  after  the  com  mission  of  the  burglary  is  evi- 
dence from  which  the  jury  may  find  the  defendant  guilty,  but  is 
not  prima-fade  evidence  of  guilt  in  such  a  case,  as  it  is  in  cases  of 
larceny.  (See  opinion  for  explanation  of  apparently  conflicting 
cases.) 

Appeal  from   Page   District   Court.  —  Hon.    A.    B. 

TflORNELL,  Judge. 

Filed,  February  10,  1890. 

Indictment  for  burglary.    From  a  judgment  on 
conviction  the  defendant  appeals 
Vol.  79—33 
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Wm.  P.  Ferguson^  for  appellant. 

John  Y.  Stone^  Attorney  General,  and  T.  B. 
Stockton^  County  Attorney,  for  the  State. 

Granger,  J. — I.  The  charging  part  of  the  indict- 
ment is  as  follows:  ^*That  said  defendants,  on  or 
1.  BuBaLi^BT  about  the  thirty-first  day  of  January,  1889, 
t?8t^i*f*'*  in  said  county,  did,  with  force  and  violence, 
indictment,  unlawfully,  felouiously  and  burglariously 
break  and  enter  a  certain  store  building  of  one  W.  N. 
Maloney,  in  the  town  of  Essex,  Page  county,  Iowa,  in 
which  store-building  goods,  wares  and  merchandise  were 
kept  for  sale,  use  and  deposit  by  the  said  W.  N.  Maloney, 
with  the  felonious  intent  on  the  part  of  said  Wm.  Jen- 
nings and  Edward  Bay  then  and  there  to  commit  a 
public  offense,  to-wit,  larceny,  contrary  to  and  in  viola- 
tion of  law."  It  is  urged  that  the  indictment  is  fatally 
defective  because  it  *' fails  to  state  the  kind  or  value  or 
ownership  of  the  goods  which  were  the  subject  of  the 
intended  larceny."  The  provisions  of  the  statute,  under 
which  the  indictment  was  found,  is  section  3894,  and 
reads :  "If  any  person,  with  intent  to  commit  any  public 
offense,  *  *  *  at  any  time  break  and  enter  *  *  * 
any  buildings  in  which  any  goods,  merchandise  or  val- 
uable things  are  kept  for  use,  sale  or  deposit,  he  shall 
be  punished,"  etc.  The  offense  provided  in  the  section 
is  not  a  larceny,  nor  is  the  fact  of  a  larceny  necessary  to 
the  offense  charged.  The  offense  only  involves  an  intent 
to  commit  a  larceny.  The  offense  charged  is  as  com- 
plete if  the  breaking  and  entering  is  done  with  such 
intent  as  if  the  larceny  is  actually  committed.  It  is  not 
necessary  to  prove  the  fact  of  the  larceny  to  secure  a 
conviction,  and  hence  the  character  of  the  property 
intended  to  be  stolen,  its  value  and  ownership,  are  not 
material,  and  need  not  be  alleged  in  an  indictment  for 
burglary.  This  view  has  support  in  State  v.  Newberryy 
26  Iowa,  467. 

II.  The  only  other  question  in  the  case  is  as  to  the 
sufficiency  of  the  evidence  to  connect  the  defendant 
with  the  commission  of  the  offense.     On  the  night  of 
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January  31,  1889,  there  were  taken  from  the  store  of 
W.  N.  Maloney  ten  revolvers,  twenty-two  razors,  two 
hundred  and  twenty  pocket  knives,  and  some  cartridges, 
in  all  of  the  value  of  about  one  hundred  and  forty-live 
dollars.  It  is  unquestioned  in  the  case  that  the  store 
was  on  that  night  burglarized,  and  the  property  stolen. 
We  look  briefly  to  the  facts  tending  to  connect  the 
defendant  with  the  offense.  If  defendant  is  a  guilty 
party,  he  was  evidently  in  the  commission  of  the  offense 
associated  with  one  Ray.  It  appears  that  Ray  is  quite 
young,  and  Jennings  larger  and  older.  There  are  cer- 
tain facts  disclosed  by  the  testimony  which  may  be 
regarded  as  established.  On  the  morning  after  the 
burglary,  Ray  sold  to  one  Walker,  at  Bingham,  a  few 
miles  from  Maloney '  s  store,  a  new  knife.  On  the  night 
of  February  2,  two  men,  answering  the  description  of 
Jennings  and  Ray,  were  discovered  by  a  brakeman  at 
Coin,  Iowa,  in  a  freight  car,  purloining  a  ride.  When 
asked  by  the  brakeman  to  '*put  up  something,"  the 
older  gave  him  a  new  pocket  knife.  This  occurred  about 
midnight.  Early  on  the  morning  of  February  3,  Jen- 
nings and  Ray  were  seen  asleep  in  the  coal  house  at 
Stanberry,  Missouri,  and  were  seen  there,  off  and  on, 
during  that  day,  which  was  Sunday,  and  they  were 
together.  Both  Jennings  and  Ray  were  arrested,  Feb- 
ruary 3,  on  a  charge  of  robbery  committed  at  Gentry  ville, 
Missouri,  with  two  other  parties.  When  arrested,  Ray 
had  on  his  person  three  new  knives  and  a  cartridge  box. 
On  the  box  was  Maloney 's  cost  mark  and  selling  price, 
in  Maloney 's  handwriting.  Jennings'  arrest  was  a 
little  time  after  that  of  Ray.  On  his  person  was  one 
knife,  and  near  by  him,  and  where  he  had  been,  under 
the  sill  of  the  coal  house,  were  found  two  revolvers  and 
seven  knives.  About  March  2,  1889,  there  were  also 
found  under  a  straw  pile  at  Stanberry,  tied  up  in  a 
piece  of  calico,  one  hundred  and  fifty-eight  pocket 
knives,  eighteen  razors  and  four  revolvers.  These  were 
found  about  forty  rods  from  where  Jennings  and  Ray 
were  arrested.  These  articles  were  turned  over  to  the 
officers,  and  both  W.  N.  Maloney  and  N.  L.  Maloney, 
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his  clerk  examined  them;  and  both  testify  that  they 
recognize  a  part  of  the  goods  as  those  taken  from  the 
store  on  that  night.  Appellant  questions  the  reliability 
of  such  testimony  on  the  ground  of  the  difficulty  of  such 
recognition,  but  we  think  it  of  such  a  character  that  the 
jury  might  have  found  the  fact.  There  are  a  few  strong 
circumstances  favorable  to  such  a  conclusion.  The  car- 
tridge box  and  the  piece  of  calico  in  which  the  goods 
were  found  were  very  positively  identified  as  having 
been  in  the  store;  the  patterns  of  the  goods  found  cor- 
responded with  those  taken,  and  then  the  faded  condition 
of  the  boxes  containing  part  of  the  goods  when  found 
corresponded  \vith  those  taken  with  the  goods,  and  in 
which  they  were  kept. 

A  particularly  controverted  point  is  that,  even  if 
the  goods  are  identified,  and  so  traced  to  the  possession 

^ : evidence:  ^^  *^®  defendant  as  to  justify  a  presump- 

SS3ongoS<fi'  *i^^  ^*  ^^^  larceny,  there  is  nothing  to 
justify  a  finding  that  defendant  committed 
the  burglary  for  which  he  is  indicted.  In  this  respect, 
appellant  relies  on  the  cases  of  State  v.  Shaffer^  69  Iowa, 
290,  and  State  v.  TiUon,  63  Iowa,  117.  The  latter  case 
is  so  different  in  its  facts  that  the  rule  therein  announced 
is  of  no  aid  to  a  conclusion  in  this  case.  The  argu- 
ment, however,  requires  that  we  should  settle  an 
alleged  question  of  confiict  of  authority  in  this  state. 
The  offense  charged  in  the  case  of  State  v,  Oolden^  49 
Iowa,  48,  is  like  that  in  the  case  at  bar,  and  upon  the 
question  of  presumption  arising  from  the  possession  of 
recently  stolen  goods  from  a  burglarized  building  this 
court  approved  an  instruction  like  this:  '*If  parties 
are  found  in  possession  of  goods  recently  stolen  by 
breaking  into  a  store-room,  and  which  have  been  stolen 
by  breaking  into  a  store-room,  it  raises  a  presumption 
that  such  parties  haVe  stolen  the  goods  by  breaking  into 
a  store-room.  This  presumption  may  be  rebutted  by 
the  defendant's  explaining  such  possession.  The  bur- 
den is  on  the  state  to  prove  that  such  goods  were  stolen 
from  a  store-room  before  such  presumption  exists.'* 
The  instruction  is  somewhat  peculiar  in  its  construction; 
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and,  while  it  is  approved,  the  language  of  the  opinion 
should  be  consulted  to  know  the  true  intent  of  the  rul- 
ing. The  language  there  indicates  that  while  from  such 
facts  the  burglary  may  be  inferred,  it  is  not,  as  a  matter 
of  law,  to  be.  The  opinion  speaks  of  the  "  value  or  per- 
suasive power  "  of  such  facts  being  for  the  determina- 
tion of  the  jury.  The  latter  part  of  the  first  division 
of  the  opinion  expresses  the  rule  somewhat  broadly; 
but,  modified,  as  we  think  it  should  be,  by  the  reasoning 
of  the  opinion,  the  result  we  have  given  is  the  one  fairly 
deducible.  In  the  case  of  State  t).  Shaffer^  69  Iowa, 
290,  it  is  held  that  such  a  possession  of  stolen  goods  is 
not  prima-facie  evidence  of  the  bnrglary.  The  instruc- 
tion which  was  the  subject  of  the  ruling  was  to  the 
effect  that  such  facts  are  ^^prima-facie  evidence  that 
the  defendant  broke  and  entered  the  building."  That 
was  held  error,  and,  although  the  language  of  the  opin- 
ion may  be  technically  of  broader  significance,  it  should 
be  accepted  as  limited  by  the  subject  to  which  it  applies, 
and  as  announcing  no  other  rule.  In  Staie  v.  River Sj 
68  Iowa,  611,  the  court  instructed  the  jury,  in  substance, 
that  the  possession  of  goods  recently  stolen  from  a  bur- 
glarized building  would  warrant  them  in  finding  that 
the  defendants  stole  the  goods  by  breaking  and  entering 
the  buildings.  This  instruction  was  approved,  and  it  is 
distinguishable  from  that  in  the  Shaffer  case  in  this : 
That  it  does  not  attach  a  legal  effect  to  the  fact  of  pos- 
session, but  leaves  the  jury  with  a  discretion.  While 
the  jury  would  be  warranted  in  finding  the  fact  of 
breaking  from  the  fact  of  the  possession,  having  in  view 
the  particular  facts  and  surrounding  of  such  possession, 
it  is  not  required  so  to  do.  No  definite  presumption 
follows  the  possession,  as  a  matter  of  law,  and  the  bur- 
den is  not  necessarily  shifted  to  explain  the  possession. 
No  complaint  is  made  in  this  case  as  to  the  instruc- 
tions given,  and  our  examination  discloses  no  error 
therein.  Under  the  evidence  in  the  case,  we  think  the 
jury  was  justified  in  finding  that  the  defendant  broke 
and  entered  the  store  in  question.    The  judgment  is 

Affirmed. 
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TO  Sfl    Beard  &  Sons  v.  The  Illinois  Central  Railway 
g  J^i  Company. 

".[9    618 

^^^  ^^      1.     Carriers  ;  duty  to  care  for  goods  carried.    A. carrier  muBt 
m    52I  ^^  ^^^  diligence  to  protect  goods  which  he  receives  for  carriage 

—I  from  every  source  of  injury  which  he  may  avert,  and  which,  in 

the  exercise  of  care  and  ordinary  intelligence,  may  be  known  or 
anticipated ;  and  he  must  have  regard  to  the  character  of  the  ^ooda 
he  transports.  And  so,  where  defendant  in  summer  time  shipped 
butter  in  refrigerator  cars  from  northern  Iowa  to  New  Orleans, 
and  it  wis  carried  in  such  cars  to  St.  Louis,  and  was  there  delivered 
to  an  intermediate  carrier,  who  placed  it  in  ordinary  cars  and 
transported  it  a  short  distance,  and  then  turned  the  cars  over  to 
defendant,  and  the  defendant  transported  it  in  the  same  cars,  with 
no  protection  against  the  heat  of  the  season,  to  New  Orleans,  and 
it  was  damaged  by  the  heat,  kdd — 

(1)  That  it  was  defendant 's  duty  to  transport  the  butter  in  such 
cars  as  would  have  protected  it  from  injury  by  heat. 

(3)  That,  having  accepted  the  butter  for  transportation,  it  could 
not  avoid  liability  on  the  groun  d  that  it  did  not  have  the 
necessary  cars  to  transport  it  with  safety. 

(8)  That  it  could  not  be  excused  on  the  ground  that  the  cars  in 
which  it  received  the  butter  were  sealed. 

(4)  That  a  custom  to  haul  the  cars  received  from  the  intermediate 
carrier,  without  change  of  cargo,  was  no  defense. 

(5)  That  it  was  no  defense  that  the  rate  of  charges,  as  shown 
by  the  way-bill,  was  for  common  cars  only.  (See  opinion 
for  citations  in  support  of  the  foregoing  points.) 

d.     : :    evidenob.    In  such    case,   evidence  tending  to 

show  that  a  custom  prevailed  among  carriers  by  railroad  to  put 
butter  into  cold  storage  when  refrigerator  cars  were  not  ready  to 
receive  it,  was  properly  admitted  to  sustain  the  general  allega- 
tion of  negligence  on  defendant's  part  in  not  taking  proper 
precautions  to  preserve  the  butter. 

8.     : :  presumption  as  to  condition  op  goods.    In  such 

case  the  court  properly  instructed  the  jury  that  they  might  infer 
that  the  butter  was  in  good  condition  when  received  by  defendant, 
from  the  fact  that  it  was  shipped  in  good  order,  in  a  refrigerator 
car,  for  St.  Louis.    (See  opinion  for  citations.) 

4.  Instructions :  taking  issue  from  jury.  It  is  proper  for  the 
court  to  take  from  the  jury  an  issoe  raised  by  a  defense  which 
there  is  no  evidence  to  support. 
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Appeal  from  Cedar  Rapids  Superior   Court.-^'Rojs. 

John  T.  Stoneman,  Judge. 

Filed,  Febbuaey  10,  1890. 

Action  to  recover  damages  for  injury  sustained  by 
plaintiffs  from  the  negligence  of  defendant  in  transport- 
ing a  carload  of  butter,  which  it  had  received  from  an 
intermediate  carrier,  whereby  the  butter  was  greatly 
injured.  There  was  a  verdict  and  j  udgment  for  plaintiff. 
Defendant  appeals. 

Mills  <ft  Keeler  and  W.  J.  KnigTit^  for  appellant. 

RicJcel  &  OrocJcer^  tor  appellees.    , 

Beok,  J. — I.  The  plaintiff  delivered  to  the  Burling- 
ton, Cedar  Rapids  and  Northern  Railway  Company,  at 
1  oarbiebs-  West  Union,  in  two  consignments,  a  large 
for  g^"*  quantity  of  butter  for  transportation  to  New 
carHed.  Orleans.  The  facts  as  to  both  separate 
consignments  are  identical.  In  the  further  statement 
of  facts  they  will  be  referred  to  as  but  one  transaction. 
The  butter  was  put  in  refrigerator  cars  by  the  company 
first  receiving  it  and  was  transported  therein  over  con- 
necting roads  to  St.  Louis,  where  it  was  transferred  by 
drays  across  the  river,  and  delivered  to  the  St.  Louis, 
Alton  and  Terre  Haute  Railway  Company,  known  as  the 
"Cairo  Short  Line,"  and  put  in  a  common  box  car,  and 
a  lined  fruit  car,  each  of  which  was  sealed,  as  is  usually 
done,  and  sent  on  the  same  day  to  Duquoin,  Illinois, 
and  delivered  to  defendant,  which  transported  it  to  New 
Orleans,  in  the  same  cai*s.  The  butter  was  not  examined 
by  defendant,  and  no  attempt  was  made  to  ascertain  its 
condition,  on  the  probability  that  it  could  or  would  not 
be  transported  in  the  cars,  without  injury,  to  New 
Orleans.  The  Cairo  Short  Line  Company  billed  the 
butter  to  New  Orleans  at  a  rate  of  freight  charges  for 
common  cars.  It  appears  that  the  consignment  took 
the  usual  course  of  transaction  between  defendant  and 
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the  Cairo  Short  Line,  at  Duquoin.  It  is  not  shown  that 
plaintiff,  or  the  initial  or  connecting  carrier,  made  any 
demand  of  defendant  or  the  Cairo  Short  Line  Company 
for  a  refrigerator  car,  or  for  the  protection  of  the  butter 
from  the  effects  of  heat  by  the  use  of  ice  in  the  common 
(ftir  in  which  it  was  transported,  and  it  is  not  shown 
that  plaintiff,  or  the  initial  carrier,  or  the  connecting 
companies  to  St.  Louis,  had  any  notice  or  information 
in  any  way,  directly  or  indirectly,  of  the  shipment  of 
the  butter  without  protection  from  the  effects  of  the 
heat,  nor  did  they  have  any  notice  or  information  of  the 
practice  and  course  of  business  adopted  by  defendant 
and  the  Cairo  Short  Line  at  Duquoin.  We  are  required 
to  determine  whether,  under  the  law  upon  these  facts, 
the  defendant  is  liable.  The  discussion  of  this  question 
will  dispose  of  certain  objections  made  by  the  counsel  of 
defendant  to  the  rulings  of  the  court  below  upon 
instructions  and  admissions  of  evidence. 

II.  We  will  proceed  to  inquire  as  to  the  duty  of 
defendant  upon  receiving  the  butter  in  a  car  from  the 
Cairo  Short  Line  for  transportation  to  New  Orleans, 
without  directions  or  instructions  as  to  the  character  of  i 
the  car  in  which  it  should  be  carried.  I A  carrier' s  duty  is 
not  limited  to  the  transportation  of  goods  delivered  for 
carriage.  ^  He  must  exercise  such  diligence  as  is  required 
by  law  to  protect  the  goods  from  destruction  and  injury  ! 
resulting  from  conditions  which,  in  the^xercise  of  due  \ 
care,  may  be  averted  or  counteracted.  He  must  guard 
the  goods  from  destruction  or  injury  by  the  elements ; 
from  the  effects  of  delays  ;  indeed,  from  every  source  of 
injury  which  he  may  avert,  and  which,  in  the  exercise  of 
care  and  ordinary  intelligence,  may  be  known  or  antici- 
pated. \  Unknown  causes,  or  those  which  are  inherent  in 
the  nature  of  the  goods,  and  cannot  be,  in  the  exercise 

.  of  diligence,  averted,  will  not  render  the  carrier  liable. 

^The  nature  of  the  goods  must  be  considered  in  determin- 
ing the  carrier's  duty.\  Some  metals  may  be  transported 
in  open  cars.  Many  articles  of  commerce,  when  trans- 
ported, must  be  protected  from  rain,  sunshine  and  heat^ 
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and  must  have  cars  fitted  for  their  safe  transportation. 
Live  animals  mast  have  food  and  water,  when  the  dis- 
tance of  transportation  demands  it.  Fruit,  and  some 
other  perishable  articles,  m  list  be  carried  with  expedition 
and  protection  from  frost.  So  the  carrier  must  attend  to 
the  character  of  the  goods  he  transports.  He  is  informed 
thereof  by  inspection  of  the  freight-bills,  or  by  other 
papers  accompanying  the  shipioent. 

In  the  case  before  us  the  marks  on  the  packages  and 
the  way-bill  disclosed  that  the  subject  of  shipment  was 
butter.  The  employes  of  defendant  were  endowed  with 
intelligence  which  taught  them  that  the  season  was 
summer,  when  warm  weather  prevailed;  that  butter,  in 
common  cars,  would  be  greatly  injured  by  the  ordinary 
heat  of  the  climate;  and  that  the  butter,  as  it  approached 
its  destination,  would  be  subject,  by  reason  of  the 
change  of  latitude,  to  greatly  increased  heat  from  the 
weather.  All  these  things  are  familiarly  known  to  all 
men.  Surely,  the  law  will  presume  that  defendant's 
employes  had  full  knowledge  thereof.  The  law  required  I 
the  defendant,  having  received  the  perishable  cargo  | . 
involved  in  this  suit,  to  exercise  the  care  and  diligence  | 
necessary  to  protect  it;'^nd,  if  improved  cars  for  the' 
transportation  of  articles  of  commerce  liable  to  injury 
from  heat  were  in  use,  it  was  defendant's  duty  to  use 
such  cars  in  carrying  the  butt^er.  These  views  are  sup- 
'  ported  by  the  following,  among  other,  cases :  Hewett 
V.  Railway  Co,^  63  Iowa,  611;  Sager  v.  Railway  Co.^ 
31  Me.  228;  Hawkins  v.  Railway  Co.^  17  Mich.  62, 
18  Mich.  427;  Railway  Co,  v.  Pratt,  22  Wall.  123;  Wing 
T.  Railway  Co.,  1  Hilt.  241;  Merchants^  Dispatch  & 
Trans.  Co.  v.  Cornforth,  3  Colo,  280.  As  to  the  duty 
of  defendant  to  use  cars  so  constructed  and  used  as  to 
avoid  injury  from  heat,  see  Hutch.  Carr.,  sec.  294; 
Boscowitz  V.  Express  Co.,  93  HI.  626;  Steinweg  v.  Rail- 
way  Co.,  43  N.  Y.  123. 

III.  But  it  is  said :  (1)  That  defendant  did  not 
have  refrigerator  cars  which  it  could  have  used  on  the 
day  it  received  the  butter;  (2)  that  the  cars  were  sealed; 
(3)  that  it  was  accustomed  to  haul  the  cars  received 
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from  the  Cairo  Short  Line  without  changing  the  cargo. 

.^Wemay  here  assume  that  defendant  will  be  excused 
from  using  refrigerator  cars.     But  it  is  shown  that  the 
butter  could  have  been  carried  safely  by  the  use  of  ice 
in  the  box  cars.   It  was  defendant's  duty  to  use  it.yJ5ut,r 
having  accepted  the  butter  for  transportation,  defend-jj- 
ant  cannot  escape  liability  for  not  safely  transporting! 
it,  on  the  ground  that  it  did  not  have  cars  sufficient  for 
that  purpose.  \  Railway  Co.  t.  Swi/t,   12  Wall.  262; 
Helliwell  v.  Railway  Co.^  7  Ped.  Rep.  76;  Paramore  v. 
Railway  Co.^  63  Ga.  385.     The  sealing  of  the  car  was 
not  to  protect  it  from  defendant,  the  carrier  having  it 
under  control.     Surely,  if  it  was  necessary  for  the  protec- 
tion of  the  goods,  defendant  had  full  power  to  enter  the 
car,  and  failure  to  exercise  the  power  was  negligence. 
Di^on  V.  Railway  Co.^  74  N.  C.  538.     The  custom  of 
the  defendant  and  Cairo  Short  Line  cannot  be  invoked 
to  protect  one  or  both  from  negligence  causing  destruc- 
tion to  goods  transported  by  them.    ^A  custom  to  take 
cars  without  changing  the  goods  in  them,  when  their 
safety  demanded  it,  would  be  a  custom  based  upon 
negligence,  and  cannot  be  regarded  or  enforced.'^  Ham- 
ilton  c.  Railway  Co.^  36  Iowa,  31;  Allen  v.  Railway 
Co.y  64  Iowa,  95. 

IV.  It  is  said  that  the  rate  of  charges,  as  shown 
by  the  way-bill,  was  for  common  cars,  and  the  defend- 
ant, therefore,  undertook  to  furnish  no  other  kind.  If 
the  freight  charges  fixed  in  the  way-bill  do  not  express 
a  contract  that  the  butter  may  be  transported  so  as  to 
destroy  its  value,  and  that  the  carrier  is  excused  from 
the  exercise  of  the  care  required  of  him  by  law,  we 
think  the  freight  charges  in  no  case  will  limit  the  care 
to  be  exercised  by  the  carrier,  and  restrict  his  liability. 

\The  defendant  was  not  restricted,  by  the  rate  of  freight 
charges  named  in  the  way-bill,  from  claiming  and 
enforcing  the  payment  of  a  just  compensation  for 
charges  incurred  on  account  of  outlays  made  in  order  to 
safely  transport  the  goods.\  Sumner  v.  Railway  Asso- 
ciation^ 7  Baxt.  345.  Many  of  the  rulings  of  the  district 
court  upon  the  admission  of  evidence  and  instructions 
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objected  to  by  defendant,  are  in  accord  with  the  views 
we  have  expressed. 

V.  Evidence  was  admitted,  against  defendant's 
objection,  tending  to  show  that  a  custom  prevailed 
8. : :      among  carriers  by  railroads  to  put  butter 

evidence.        -j^^^  ^^j^  Storage,  wheu  refrigerator   cars 

were  not  ready  to  receive  it.  This  evidence  was 
objected  to,  on  the  ground  that  the  i)etition  contained 
no  allegation  of  negligence  by  reason  of  the  failure  of 
defendant  to  put  the  butter  into  cold  storage.  But  the 
petition  does  charge  negligence  on  the  part  of  defendant 
in  not  taking  proper  precautions  to  preserve  the  butter. 
The  evidence  tends  to  show  what  precautions  ought  to 
have  been  taken  in  this  case.  Besides,  the  evidence 
serves  to  show  that  defendant's  excuse  for  sending  the 
butter  in  the  common  car,  and  for  not  retaining  it  until 
a  refrigerator  car  on  defendant's  road  came  along,  is  not 
sufficient.  It  is  shown  that  such  a  car  was  run  on 
defendant's  trains  on  two  or  three  days  each  week. 

VI.  The  superior  court,  in  the  seventh  instruction 
given,  directed  the  jury  that  they  could  infer  that  the 
3  . .      butter  was  in  good  order  when  received  by 

aTto  "ondi^  defendant,  from  the  fact  that  it  was  shipped 
Hon  of  goods,  jjj  good  condition,  in  a  refrigerator  car,  for 
St.  Louis.  Of  this  Instruction  defendant  complains.  It 
is  correct.  vThe  presumption  arises  that  goods  shipped 
in  good  order  continue  in  that  condition  when  in  the 
hands  of  a  connecting  carrier.  ^The  burden  rests  on 
such  carrier  to  show  that  they  were  not  in  good  condi- 
tion when  received  by  him'  Hutch,  on  Carr.,  sec.  761; 
Shriver  v.  Railway  Co.^  24  Minn,  506;  Leo  v.  Rail- 
way Co. J  30  Minn.  438;  Laughlin  v.  Railway  Co.,  28 
Wis.  204;  Dixon  v.  Railway  Co.^  74  N.  C.  538;  Para- 
more  v.  Railway  Co.y  53  Ga.  385. 

YII.     The  defendant,  in  its  answer,   set  up  as  a 

defense  that  plaintiffs    had  fully    compromised    this 

4.  iHiTBTJo-        claim  for  loss  of  the  butter  with  preceding 

SSie'from*"'  Connecting  carriers,  transporting  the  butter 

^^^'  to    defendant.     The    court    withdrew   the 

issue  upon  this  defense  from  the  jury,  on  the  ground 


/I 
•/ 
I' 


524  SUPREME  COURT  OF  IOWA, 

Nimon  v.  Reed. 

that  there  was  no  evidence  supporting  the  defense.  Of 
this  ruling  the  defendant  now  complains.  The  court, 
we  think,  ruled  rightly.  The  evidence  totally  fails  to 
show  a  settlement.  The  most  that  could  be  said  is  that 
the  evidence  shows  propositions  for  settlements,  and 
agreements  to  settle.  But  it  is  not  shown,  as  is  alleged 
in  defendant's  answer,  that  there  was  in  fact  a  settle- 
ment and  payment  thereon,  and  a  discharge  of  the 
claim.  The  action  of  the  court  in  this  regard  is  correct. 
The  foregoing  discussion  disposes  of  all  the  questions 
requiring  consideration  in  this  opinion.  The  judgment, 
of  the  district  court  is  Affirmed. 
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Nimon  v.  Reed. 

Beplevin:  delivery  bond:  LiABmitr  of  sureties  for  non- 
DELIVERT,  In  an  action  to  replevy  pumping  machinery  which 
was  in  use  in  a  mine,  the  machinery  was  left  with  the  defendants 
upon  their  executing  a  delivery  bond,  on  which  defendant  herein 
was  surety.  There  was  judgment  for  the  return  of  the  property. 
Held  that  it  was  not  the  duty  of  defendants  in  the  replevin  action 
to  remove  the  machinery  from  the  mine  and  deliver  it  above 
ground  to  plaintiff,  and  that  for  a  failure  so  to  do,  after  tendering 
it  to  plaintiff  where  it  was,  the  sureties  on  the  delivery  bond  were 
not  liable. 

Appeal  from  OutJirie  District  Court, — Hon.   J.    H. 
'  Henderson,  Judge. 

Filed,  February  10,  1890. 

Action  upon  a  bond  given  in  the  prosecution  of  an 
action  of  replevin  in  the  state  of  Colorado.  Only  one 
of  the  sureties  upon  the  bond  was  served  with  process 
or  appeared  in  the  case.  Judgment  was  rendered  on  a 
verdict  against  him.    He  now  appeals. 

E.  W.  WeeJcs^  for  appellant. 

W.  H.  Stiles^  for  appellee. 
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Beck,  J. — I.  The  petition  alleges  that  the  bond  in 
suit  was  given  in  an  action  of  replevin  prosecuted  in  the 
state  of  Colorado;  that  plaintiff,  who  was  plaintiff  in 
that  action,  recovered  a  judgment  therein  against  the 
defendants  in  the  action  for  the  possession  of  the  prop- 
erty, and  also  a  judgment  for  the  delivery  or  return  of 
the  property  whenever  a  writ  was  issued  for  its  return ; 
the  property  having  been  restored' to  defendants,  after 
service  of  the  writ  of  replevin,  upon  the  execution  of 
a  bond  for  its  return.  The  defendant,  in  his  answer, 
denies  all  the  allegations  of  the  petition,  and  pleads 
specially  as  defenses,  among  other  matters,  that  the 
property  at  all  times  since  the  execution  of  the  bond 
has  been  in  the  place  and  in  the  condition  it  was  at  the 
time,  and  that  plaintiff  could  have  taken  at  any  time 
full  possession  thereof ;  that  the  property,  being  pump- 
ing machinery  used  in  a  mine,  has  been  in  position  and 
condition  to  be  used  or  operated,  and  that  it  may  be 
removed  to  any  place  to  which  the  plaintiff  may  desire 
to  remove  it ;  that  defendants  in  the  replevin  action,  the 
principals  in  the  bond  sued  on,  have  at  all  times  been 
ready  and  willing  to  perform  the  conditions  of  the 
bond,  and  have  offered  and  attempted  so  to  do,  and 
have  tendered  the  property,  to  the  sheriff  and  the 
plaintiff.  Upon  the  issues  found  upon  these  pleadings, 
the  cause  was  submitted  to  the  jury.  There  was  evi- 
dence tending  to  show  the  condition  of  the  property 
when  the  bond  in  suit  was  given;  that  it  was  set  up  for 
use  in  a  mine;  that  it  remained  in  that  condition  until 
after  the  writ  for  the  return  of  the  property  was  issued, 
which  was  not  served  for  the  reason  set  out  in  the 
return  of  the  sheriff,  which  is  in  the  following  language : 
*'  I  do  hereby  certify  that  I  have  demanded  of  George 
W.  France,  one  of  the  within  named  defendants,  the 
property  as  described  in  this,  the  within  writ,  also  the 
sum  of  $152.40,  for  costs,  as  I  am  therein  commanded. 
The  said  George  W.  France  proposed  to  go  up  to  the 
Coon  Valley  lode  mining  claim,  where  he  claimed  said 
property  was,  in  the  working  shaft  of  said  Coon  Valley 
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lode  mining  claim,  and  turn  the  same  over  to  me;  bat, 
as  the  said  property  was  nearly  all  under  water,  I 
could  not  accept  of  it  in  that  condition,  as  the  within- 
named  James  Nimon,  plaintiff,  by  his  attorney,  Scott 
Ash  ton,  would  not  accept  of  said  property  in  said  con- 
dition from  me.  No  property  found  belonging  to  the 
said  George  W.  France  or  W.  S.  Harlan,  defendants, 
whereby  I  make  the  said  $152.40,  or  any  part  of  the 
same;  and,  as  this  writ  has  expired,  I  hereby  return 
the  same  to  the  court  from  which  it  was  issued." 
Evidence  was  also  introduced  tending  to  show  that 
defendants  in  the  replevin  action  tendered  the  property, 
or  offered  to  deliver  it,  to  plaintiff.  The  district  court 
directed  the  jury  in  the  following  language :  '*.A  mere 
tender,  and  the  direction  as  to  where  the  property  was, 
is  not  a  sufficient  compliance  with  the  terms  thereof, 
nor  would  the  plaintiff  be  required  to  be  at  any  expense 
in  finding  or  securing  said  property;  but,  under  bond, 
the  parties  thereto  were  to  deliver  the  same  to  him. 
The  proof  in  this  case  does  not  show  a  delivery  of  the 
property  in  compliance  with  the  terms  and  condition  of 
the  bond.  The  testimony  shows  that  on  the  date  of  the 
trial  wherein  a  judgment  for  the  return  of  the  property 
was  rendered  the  principals  on  the  bond  in  suit  offered 
to  return  the  property,  and  that  thereafter  the  only 
reason  shown  for  its  non-delivery  was  the  refusal  to 
accept  of  the  property  in  the  mine  where  it  was  situ- 
ated; and  that  a  writ  had  been  issued  for  the  return  of 
the  property.  Such  facts  constitute  in  law  a  demand 
and  a  refusal,  and  entitle  the  plaintiff  to  recover  on  the 
bond  in  suit.  The  plaintiff  is  therefore  entitled  to 
recover  of  the  defendant  on  the  bond  in  suit  to  the 
amount  of  said  bond,  to- wit,  eight  hundred  and  seventy 
dollars,  with  six  per  cent,  interest  from  the  thirtieth 
day  of  July,  1883,  until  the  day  of  the  rendition  of 
your  verdict;  and  you  will  therefore  return  your  ver- 
dict in  said  sum." 

II.    The  court  below,  it  will  be  noticed,  instructed 
the  jury  that  upon  the  facts  proved  they  should  lind 
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for  plaintiff.  The  instruction  is  clearly  erroneous. 
The  controversy  between  the  parties  clearly  rested  upon 
one  question,  viz.,  whether  the  defendant  in  the 
replevin  action  was  by  the  law  required  to  remove  the 
machinery  from  the  shaft  of  the  mine,  and  deliver  it 
above  ground  to  plaintiflE.  Defendant  found  the 
machinery  in  the  mine.  It  was  put  there  for  use  con- 
nected with  the  mine.  It  does  not  appear  that  it  was 
ever  the  purpose  of  defendants  to  remove  it  from  the 
mine,  or  that  he  was  under  any  obligation,  created  by 
law  or  contract,  to  remove  it.  Surely  the  evidence  sub- 
mitted to  the  court  does  not  authorize  the  conclusion 
that  the  defendants  were  bound  to  deliver  the  machinery 
to  plaintiff  above  ground,  or  at  any  other  place  than 
just  where  it  was  put  for  use.  We  think  the  district 
court's  conclusions  upon  the  facts  are  wrong. 

III.  They  are  erroneous  for  another  reason.  The 
evidence  upon  which  rested  a  determination  of  the 
questions  as  to  the  place  at  which  the  delivery  should 
be  made,  and  the  manner  thereof,  and  whether  there 
was  a  tender,  should  have  been  submitted  to  the  jury 
for  findings  of  the  facts.  But  the  court  assumes  to  dis- 
charge the  functions  of  the  *  jury,  and  find  the  facts. 
The  issues  involving  the  facts  should  have  been  sub- 
mitted to  the  jury,  under  proper  instructions. 

Other  questions  discussed  by  counsel  need  not  be 
deteimined.  For  the  errors  pointed  out,  the  judgment 
of  the  district  court  is  Reveksed. 


Beakd  &  Sons  v.  The  St.  Louis,  Alton  and  Tebrb 

Haute  Railway  Company. 

1«     Carriers:   contract    to  transport  goods:   interpretation. 


T9    687 
88    745| 

79    5871 

The  acceptance  by  a  carrier  in  the  state  of  Illinois  of  goods  for  '  86  8SQ| 

transportation,    which    are    marked   for    carriage    beyond    the  79  SS7 

terminus  of  such  carrier's  line,  establishes  prima  facte,  under  the 
laws  of  that  state,  a  contract  for  the  transportation  of  the  goods 
to  their  place  of  destination,  so  as  to  make  such  carrier  liable  for 
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damage  to  the  goods  through  the  negligence  of  a  subsequent 
carrier;  and  it  makes  no  difference  that  the  carrier  so  accepting 
the  goods  is  not  the  initial  carrier,  but  itself  received  the  goods 
from  a  previous  carrier. 

2.    Appeal :  new  defenses  not  considered.    Defenses  not  pleaded 
I  and  relied  on  in  the  court  below  cannot  be  considered  when  raised 

"*  by  argument  in  this  court. 

K;  3.     Carriers:  transportation  of  butter:  cars  to  be  used.    A 

i  <  railroad  company  which  undertakes  to  transport   butter  a  long 

distance  in  hot  weather  is  not  relieved  from  the  duty  of  carrying 
it  in  refrigerator  cars,  on  the  ground  that  the  rate  of  charges 
named  is  the  rate  for  common  cars.  The  contract  being  silent  as 
to  the  kind  of  cars  to  be  used,  the  company  is  obliged  to  use  such 
cars  as  are  necessary  to  transport  the  butter  in  good  order. 
(Compare  Beard  v.  Railway  Co,,  ante,  p.  518.) 

Appeal  from  Cedar  Rapids   Superior  Court. — Hoir. 

John  T.  Stoneman,  Judge. 

Filed,  February  10,  1890. 

Action  to  recover  damages  for  injury  sustained, 
through  negligence  ot  defendant,  to  a  large  quantity  of 
butter  shipped  by  plaintiff  from  West  Union,  Iowa,  to 
New  Orleans,  Louisiana;  the  butter  being  carried  over 
a  part  of  the  route  by  defendant.  The  cause  was  tried 
without  a  jury,  and  judgment  was  entered  for  defend- 
ant.    Plaintiffs  appeal. 

Rickel  &  Crocker^  for  appellants. 

Mills  &  Keeler^  for  appellea 

Beck,  J. — I.  The  butter  in  question  was  shipped 
from  West  Union  upon  the  Burlington,  Cedar  Rapids 
&  Northern  railway.  Its  destination  was  New  Orleans. 
It  passed  over  two  other  railroads  before  it  reached  St. 
Louis,  and  by  the  last  one  transporting  it,  the  Wabash, 
St.  Louis  and  Pacific,  it  was  delivered  to  a  transfer 
company,  and  was  carted  across  the  Mississippi  river 
bridge,  and  delivered  to  defendant.  It  was  transported 
to  St.  Louis  in  refrigerator  cars,  and  was  in  good  condi- 
tion when  delivered  to  defendant,  by  whom  it  was  put 
in  common  cars,   and  in  a  few  hours  transported  to 
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Duquoin,  Illinois,  and  the  cars  then  delivered  to  the 
Illinois  Central  Railway  Company,  whose  road  extended 
to  New  Orleans.  It  was  transported  by  the  latter  com- 
pany to  New  Orleans  in  the  cars  in  which  it  was  trans- 
ported by  defendant,  and  was  greatly  injured  by  the 
heat  of  the  cars.  It  is  shown  that  the  butter  was 
delivered  by  defendant  to  the  Illinois  Central  Railway 
Company  in  good  order  and  condition.  It  was  trans- 
ported to  St.  Louis  in  refrigerator  cars,  and  in  a  few 
hours  after  it  was  taken  from  these  cars  delivered  by 
defendant  to  the  Illinois  Central  Railway  Company, 
and  was  transferred  by  that  Company  in  the  common 
cars  in  which  it  was  delivered  to  it.  There  were  two 
separate  shipments  of  butter  involved  in  this  action, 
but  the  two  transactions  present  the  same  state  of  facts. 
The  receipts  executed  by  the  defendants  for  the  butter 
are  in  the  following  form : 

"No.  5632.         CAIRO  SHORT  LINE. 

"  Wagon  No.  91-96. 

"East  St.  Louis,  5— 30— i885. 

"Received  from  St.  Louis  Transfer  Company,  in 

good  order,  the  following  property  for  transportation : 

"Consignee,  Wm.  Beard  &  Son. 

"Destination,  New. Orleans,  La. 

"Consignor,  Wab.  Pro.  2794,  M.  W. 


Marks. 

Description  of  Articles. 

Weight. 

Trans.  Chgs. 

107 

•Tubs  butter. 

0.  R. 
Chgs.,     -     -    -     $41.70 

6950 

3.48 

"H.  RoEDERER,  Agent. 
^^Copy.)  D.  5-30. 

"Nfy.  C.  H.  Lawrence  &  Co.,  New  Orleans,  La. 
"Mkd.  Cloverdale  Cry." 

The  way-bills  accompanying  the  butter  are  in  this 
form : 

Vol.  79—34 
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II.  We  are  of  the  opinion  that  the  acceptance  of 
the  butter  by  defendant,  marked  so  as  to  show  its 
1  carr«m-  destination,  and  the  receipt  and  way-bill 
^SSrt  ^  showing  that  it  was  destined  to  New 
prouSon^^  Orleans,  and  was  to  be  transported  there, 
with  other  facts  of  the  case,  established, 
prima  fade  at  least,  that  defendant  contracted  to 
carry  the  butter  to  New  Orleans.  Other  facts  tend  in 
the  same  direction.  Mulligan  v.  Haihoay  Co.,  36 
Iowa,  181;  Angle  v.  Railway  Co.,  9  Iowa,  487.  The  . 
way-bill  showing  the  place  of  the  receipt  of  the  goods 
and  their  destination  is  evidence  of  the  contract  to 
transport  the  goods  to  the  place  of  destination.  Hail- 
way  Co.  V.  Pratt,  22  Wall.  123.  But  in  view  of  the 
fact  that  the  butter  was  received  by  defendant  in 
Illinois,  and  therefore  the  contract  for  transportation 
was  made  in  that  state,  that  contract  must  be  enforced 
in  accord  with  the  law  prevailing  there,  which  holds 
that  the  acceptance  of  goods  for  transportation  which 
are  marked  for  carriage  beyond  the  terminus  of  the 
receiving  carrier's  line  of  transportation  establishes 
prima  fade  a  contract  for  transportation  to  the  place  of 
destination  of  the  goods.  Railway  Co.  v.  Wilcox,  84  111. 
240 ;  Railway  Co.  v.  Montfort,  60  111.  176;  Railway 
Co.  n.  Frankenherg,  64  111.  97;  Railway  Co.  v.  Johnson, 
84  111.  389.  We  conclude  that  defendant  was  bound  by 
its  contract  to  transport  the  butter  to  New  Orleans,  and 
that  the  finding  of  the  court  below  to  the  contrary, 
which  we  are  required  to  presume,  as  the  finding  of  the 
issues  were  for  defendant,  is  wholly  without  support  of 
the  evidence.  Counsel  for  defendant  insist  that  the 
cases  just  cited  are  not  applicable  to  this  case,  for  the 
reason  that  the  carriers  in  each  instance  were  ^'initial 
carriers."  We  think  the  distinction  cannot  be  urged 
in  this  case. 

If  it  be  true  that  an  **  initial  carrier,"  by  which 
expression  we  understand  the  carrier  first  receiving  the 
goods,  is  bound  for  the  default  of  connecting  carriers, 
it  is  because  of  a  contract  binding  him  to  that  effect. 
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Such  a  contract,  may  be  expressed  or  implied  from  the 
facts  connected  with  the  transaction.  If  the  ''initial 
carrier'^  entered  into  no  contract  to  that  effect,  he  is 
not  so  bound.  If  he  does  so  bind  himself,  he  is  liable 
for  the  default  of  the  connecting  carrier.  Now,  surely, 
there  is  nothing  in  the  law  forbidding  the  intermediate 
carrier  to  bind  himself  by  contract  to  answer  for  the 
default  of  his  connecting  carriers.  If  he  may  so  bind 
himself,  no  reason  can  be  given  why  the  same  evidence, 
regarded  as  sufficient  to  establish  a  contract  by  the 
"initial  carrier,"  will  not  establish  such  a  contract 
made  by  the  intermediate  carrier.  That  the  butter  was 
injured  by  negligence  in  transporting  it  in  a  common 
car  from  Duquoin  to  New  Orleans  cannot  be  doubted. 
As  defendant  contracted  for  its  transportation  to  New 
Orleans,  it  is  liable  for  the  injury  sustained  by  the 
negligence  of  the  connecting  line,  the  Illinois  Central 
railroad. 

III.  As  we  understand  counsel  for  defendant,  they 
insist  that  this  action  is  based  upon  negligence,  and 
not  upon  a  contract.  The  position  is  not  in  accord  with 
the  record  before  us.  The  petition  alleges  that  defend- 
ant "undertook  to  transport  the  butter  over  its  line, 
and  to  the  place  of  destination."  As  we  understand 
the  petition,  plaintiff  seeks  to  recover  on  this  alleged 
contract,  on  the  ground  of  the  violation  thereof  by  the 
defendant  negligently  transporting  the  butter,  whereby 
it  was  injured. 

IV.  It  is  urged,  against  the  view  we  have  taken  of 
the  case,   that  it   does  not  appear    that  the  station- 
agent  receiving  the  batter  was   authorized 

'  defenses  not    to  coutract   for  its   transportation  beyond 

the  terminus  of  defendant's  railroad.  No 
such  issue  is  raised. in  the  pleadings,  and  it  is  not 
claimed,  that  the  receipt  for  the  butter  was  executed 
by  the  station  agent  without  authority.  Indeed, 
defendant,  in  his  answer,  admits  the  execution  of 
the  receipt,  but  denies  that  it  was  bound  thereby  to 
transport  the  butter  beyond  the  terminus  of  its  own 
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line.  The  execution  of  the  receipt,  and  the  authority 
of  the  agent  signing  it  to  bind  the  defendant,  are  hot 
put  in  issue.  Defendant  simply  denies  that  the  con- 
tract binds  it  to  carry  the  butter  to  New  Orleans.  The 
interpretation  of  the  contract  to  that  effect  is  relied 
upon  to  sustain  the  defense,  not  the  want  of  authority 
to  execute  it. 

V.  It  is  also  objected  that  it  is  not  shown  in  the 
record    that    the    St.    Louis    Transfer    Company    had 

authority  to  contract  for  plaintiff  with  the 
defendant  for  the  transportation  of  the 
butter  beyond  the  terminus  of  its  own  line.  No  such 
defense  is  set  up  in  the  answer.  On  the  contrary, .  it 
admits  the  execution  of  the  receipt  to  the  plaintiff.  It 
cannot  now  insist  that  the  receipt  is  inoperative,  for  the 
reason  that  it  was  received  by  one  not  authorized  to 
contract  for  plaintiff.  The  point  demands  no  further 
consideration. 

VI.  Counsel  insist  that  the  evidence  shows  that  it 
was  understood  that  the  butter  should  be  carried  through 

from  St.  Louis  to  New  Orleans  in  common 
^  SiSSorto-     cars,  and  that  various  facts  appearing    in 
oaratobe"*^'  the    evidence    authorize  such  an  interfer- 
^^^'  ence.     We  cannot   assent  to  this  proposi- 

tion. It  may  be  admitted  that  the  evidence  shows  no 
specific  agreement  for  any  specific  class  of  cars  entered 
into  between  the  transfer  company  and  defendant.  The 
butter  was  delivered  to  defendant,  and  nothing  said 
about  the  character  of  the  cars  to  be  used  in  its  trans- 
portation. It  may  be  admitted  that  the  rate  of  charges 
named  was  the  rate  for  common  cars.  But  there  was 
no  agreement  that  the  butter  should  be  transported  in 
such  cars,  and  that  due  care  should  not  be  exercised  in 
its  transportation  to  protect  it  from  injury  on  account 
of  the  heat.  The  carrier  was  bound  to  exercise  the 
diligence  demanded  by  law  for  the  safety  of  the  butter, 
and  its  protection  from  injury.  It  was  bound  to  use  the 
degree  of  diligence  which  a  carrier  must  exercise  for 
the  safety  of  the  goods  he  carries.     It  was  bound  to 
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provide  refrigerator  cars,  or  other  cars,  in  which  ice 
could  be  and  should  be  nsed,  to  protect  the  butter  from 
the  heat;  and  until  such  cars  could  be  provided  it  was 
required  to  put  the  butter  in  cold  storage.  See  Beard 
V.  Railway  Co.^  ante^  p.  618.  This  discussion  leads  us 
to  the  conclusion  that  the  judgment  of  the  superior 
court  ought  to  be  Reversed. 


Bigham  v.  The  Chicago,  Milwaukee  akd  St.  Paul 

Railway  Company. 

Bailroads:  nursb  fob  injured  employs:  contbact  of  hirino: 
AQENOY  :  EVIDENCE.  In  this  action  to  recover  on  an  alleged  con- 
tract for  services  rendered  in  nursing  an  injured  employe  of 
defendant,  the  evidence  bearing  upon  the  alleged  contract  of  hiring 
is  considered  (see  opinion)  and  held  to  warrant  the  finding  of  the 
jury  that  plaintiff  was  hired  by  defendant,  through  its  claim-agent 
and  surgeon,  as  alleged. 

Appeal  from    Wapello    District    Court. — Hon.   Dell 

Stuart,  Judge. 

Piled,  Pebruary  10,  1890. 

Action  to  recover  for  services  rendered  by  plaintiff 
in  nursing  and  caring  for  Thomas  Bigham,  an  employe 
of  defendant,  who  had  received  personal  injuries  while 
in  the  discharge  of  his  duties,  and  was  taken  care  of, 
and  a  physician  provided,  by  defendant.  A  judgment 
upon  a  verdict  was  rendered  for  plaintiff.  Defendant 
appeals. 

CJtamhers^  MoElroy  &  JRoierts^  for  appellant. 

No  appearance  for  appellee. 

Beck,  J. — I.  The  plaintiff  seeks  to  recover  on  two 
counts  in  his  petition, — the  Jirst  upon  a  contract  under 
which  he  rendered  the  services;  the  second   upon   a 
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quantum  meruit.  The  defendant  denies  all  the  allega- 
tions of  the  petition. 

11.  One  Hensey  testified  as  follows:  "I  am  spe- 
cial agent  of  the  defendant,  and  have  been  for  about 
twenty-two  years.  I  have  charge  of  the  claim  depart- 
ment of  the  road;  and,  in  connection  with  personal 
injuries,  I  have  charge  of  the  doctors  on  the  line,  to  the 
extent  of  appointing  them,  and  giving  general  direc- 
tions as  to  injured  employes.  I  know  Dr.  Pangbum, 
of  Perry,  Iowa,  and  Dr.  Kibby,  who  lived,  while  I  knew 
him,  at  Marion,  Iowa.  They  were  both  acting  as 
surgeons  for  defendant  in  1882  and  1888.  Their  duties, 
as  company  surgeons,  were  to  attend  injured  employes 
or  passengers  when  directed  so  to  do  by  aijiy  one 
authorized  to  direct  them.  In  case  of  severe  injury, 
when  one  or  more  nurses  were  necessary,  I  would  giye 
directions  inj'ef erence  to  the  employment.  The  surgeon 
had  no  authority  to  employ  nurses  without  first  obtain- 
ing my  consent.  I  remember  of  the  case  of  Thomas 
Bigham.  He  was  under  the  medical  care  of  Drs.  Kibby 
and  Pangbum,  most  of  the  time  attended  by  Dr. 
Pangburn,  the  local  surgeon.  They  had  no  general 
authority  to  employ  nurses.  They  reported  to  me  that 
they  would  require  two  nurses  for  some  time.  I  directed 
that  they  should  be  employed.  They  employed  and 
retained  two  for  some  time^  then  dispensed  with  the 
services  of  one,  and  kept  the  other  for  some  period 
longer.  The  only  persons  the  doct.ors  reported  to  me 
as  having  been  employed  wefe  L.  J.  Bussell,  GF.  S. 
Martin  and  James  Thomas.  I  did  not  authorize  Drs. 
Kibby  and  Pangburn,  or  either  of  them,  to  employ 
Charles  Bigham  as  a  nurse." 

It  will  be  observed  that  Mr.  Hensey  does  not  testify 
that  special  authority  indicating  the  nurse  was  required 
to  authorize  his  employment,  but  that  the  surgeon  had 
si)ecial  authority  to  employ  two  nurses.  The  last  sen- 
tence, therefore,  does  not  show  the  want  of  authority  to 
employ  plaintiff.  It  must  be  read  in  connection  with  all 
the  evidence  of  the  witness. 
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Dr.  Pangbum,  referred  to  in  the  foregoing  evidence 
of  Mr.  Hensey,  testified  as  follows:  ''1  have  been 
a  practicing  physician  twenty-three  years,  of  which 
nineteen  years  was  at  Perry.  I  first  saw  Thomas 
about  twenty  minutes  after  he  was  injured,  and  saw 
him  three  or  four  times  every  day  from  that  on. 
I  attended  him  very  closely.  Lewis  Russell  was  the 
first  nurse  employed.  Then  there  was  an  assistant, 
Martin,  employed.  There  were  two  nurses,  at  first, 
which  were  employed.  One  of  them,  Martin,  was  dis- 
'  charged  in  about  twenty  days,  and  then  Lewis  Russell 
alone  continued  as  the  only  regular  employed  nurse. 
Afterwards  Russell  was  discharged,  and  a  man  by  the 
name  of  Thomas  put  in  his  place.  As  stated,  there 
were  at  first  two  regular  employed  nurses,— Russell 
an^  Martin.  They  both  continued  for  about  twenty 
days,  and  then  I  discharged  Martin,  ai^d  retained 
Russell.  Charles  Bigham  came  there  after  his  mother 
had  gone  home — whether  by  my  request,  or  by  the 
request  of  his  brother  and  mother,  I  cannot  say.  I 
don't  know  as  I  ever  wrote  him  a  letter.  I  might  have 
written  a  letter  for  his  brother  and  his  mother,  at  their 
request.  I  could  tell  you  the  contents  of  it,  if  I  wrote 
one.  I  never  wrote  a  letter  to  him  in  my  life  stating 
any  amount  of  wages.  I  never  made  any  statement  to 
him  in  regard  to  the  matter  in  the  world.  I  am  pos- 
itive of  it.  I  had  no  authority  whatever,  from  any  one, 
to  make  such  a  statement." 

The  plaintiff,  Charles  S.  Bigham,  testified  as  fol- 
lows :  "In  January  and  February,  1883,  I  was  nursing 
Thomas  J.  Bigham  at  Perry,  Iowa.  I  went  in  response 
to  a  letter  I  received  from  Perry,  Iowa,  signed  S.  Pang- 
biirn,  M.  D.  The  letter  is  lost.  I  showed  the  letter  to 
my  brother.  I  first  saw  Dr.  Pangbum  at  Mr.  Morgan's 
house,  at  Perry,  between  December  14  and  20,  1882, 
and  saw  him  daily,  after  that,  for  five  months  while  he 
was  attending  my  brother.  I  also  saw  Dr.  Kibby,  of 
Marion,  there,  two  or  three  times.  When  I  came  there, 
two  attendants  were  waiting  on  my  brother, — George 
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Martin  and  Lewis  Russell.  I  was  there  four  or  five 
days,  when  Martin  was  discharged,  and  I  took,  his 
place.  I  commenced  nursing  about  the  twentieth  of 
December.  Thomas  had  both  of  his  legs  in  boxes,  and 
couldn't  move,  and  there  had  to  be  two  men  with  him 
all  the  time,  to  take  care  of  his  legs.  He  laid  right  on 
his  back,  like  he  was  nailed  to  a  cross,  for  about  five 
months.  James  Thomas  was  a  nurse  during  the  last 
part  of  the  time.  He  left  in  the  last  part  of  March,  or 
the  first  part  of  April." 

William  Bigham  testifies  in  the  following  language: 
"  My  age  is  thirty  years,  residence,  Ottumwa,  and  have 
been  a  brakeman  for  nine  years.  I  went  down  to  Perry, 
Iowa,  on  December  27,  to  see  my  brother  Thomas, 
after  he  was  hurt.  He  was  lying  there  with  his  legs 
mashed  pretty  nearly  off  of  him.  He  had  both  legs  in 
a  box.  Charles  was  there,  attending  on  him.  Charles 
showed  me  a  letter,  signed  S.  Pangburn,  Ml  D.,  at  the 
bottom  of  it. 

"It  read: 

"  '  Charles  Bigham^  Ottumwa: 

"  *  Yon  come  up  to  Perry,  at  once,  to  attend  on  your 
brother,  and  you  will  get  $1.50  for  every  day  you  are 
here,  for  your  services. 

"  'S.  PXngburn,  M.  D.' 

"I  saw  that  letter  on  the  night  of  December  27, 1882. 
At  that  time  Tom  looked  like  he  had  both  legs  mashed 
off,  and  that  he  would  have  to  have  both  of  them  taken 
off,  and  looked  like  he  would  live  about  a  week.  His 
legs  were  all  to  pieces.  There  was  no  other  nurses  there 
at  the  time  except  Charles.  He  was  right  there  all  the 
time, aside  of  Tom, nursing  and  attending  to  him.  I  stayed 
there  until  about  ten  o'  clock  the  next  morning.  During 
all  that  time  Charles  was  doing  something  about  Tom. 
He  kept  up  the  fires.  I  was  there  once  after  that,  in 
June.  When  Tom  came  home,  in  May,  1883,  his 
condition  was  bad.  He  was  on  a  pair  of  crutches,  and 
used  them  for  two  or  three  months  after  he  came  home." 
Charles  S.  and  William  Bigham  are  brothers  of  the 
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injured  man.    There  was   other    evidence  tending  to 
show  the  necessity  for  plaintiff's  services  as  a  nurse. 

III.  It  cannot  be  doubt.ed  that  this  evidence  tends 
to  prove  the  authority  of  Hensfey  to  authorize  the 
employment  of  nurses,  and  that  he  did  confer  special 
authority  upon  Dr.  Pangburn  to  employ  two  nurses,  and 
he,  pursuant  thereto,  did  employ  plaintiff.  It  cannot 
be  said  that  the  verdict  for  plaintiff  is  not  sulHciently 
supported  by  this  evidence.  An  instruction  proi)erly 
directed  the  attention  of  the  jury  to  it. 

IV.  The  testimony  shows  that  the  assistant  super- 
intendent was  present  while  plaintiff  was  rendering  the 
services  for  which  the  action  is  brought,  and  probably 
some  other  evidence  shows  his  knowledge  of  the  treat- 
ment of  the  injured  man.  The  court  below  directed  the 
jury  that  if  the  assistant  superintendent  had  general 
supervising  authority  over  the  defendant's  interest,  he 
possessed  authority  to  employ  nurses,  and  that  unless 
he  had  su^h  authority,  and  did  employ  plaintiff,  or 
authorized  his  employment,  what  he  said  or  did  should 
not  be  considered.  We  think  the  instruction  is  cor- 
rect. But  counsel  say  there  is  no  evidence  as  to  the 
authority  of  the  assistant  superintendent.  We  think 
otherwise. 

Y.  Other  complaints  as  to  the  instructions  and 
evidence  are  based  mainly  on  the  view  that  the.  evidence 
fails  to  show  that  defendant  was  employed  by  contract 
But,  as  we  have  seen,  the  evidence  sufficiently  supports 
the  conclusion  that  plaintiff  was  employed  by  defend- 
ant through  its  agents.  The  jury  were  authorized  so  to 
find,  and,  we  will  presume,  based  their  verdict  upon 
such  finding.  The  instruction  relating  to  the  right  of 
plaintiff  to  recover  upon  the  quantum  meruit  cannot, 
and  the  evidence  admitted  thereto  could  not,  have 
worked  prejudice  to  defendant.  Objection  thereto 
need  not,  therefore,  be  considered.  It  is  our  conclusion 
that  the  judgment  of  the  district  court  ought  to  be 

Affirmed. 
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The  Western  Land  Company  v.  Hamblin. 

Public  Lands :  railroad  grants  :  conclusiveness  of  location. 
By  act  of  congress  of  May  12,  1864,  and  certain  acts  of  the  general 
assembly  of  Iowa  pursuant  thereto,  the  odd-numbered  sections  of 
land  for  ten  miles  on  each  side  of  a  railroad  to  be  constructed  by 
the  McGregor  Western  Hailroad  Ck>mpany,  from  McGregor,  Iowa, 
to  an  intersection  in  O'Brien  county  with  the  Sioux  City  and  St. 
Paul  railroad,  not  yet  constructed,  were  granted  to  the  said 
McGregor  Western  Railroad  Company;  and  the  act  of  congress 
provided  that,  as  soon  as  maps  designating  the  route  of  said  road 
should  be  filed  in  the  office  of  the  secretary  of  the  interior,  he 
should  withdraw  from  market  the  lands  embraced  within  the  pro- 
visions of  the  act,  as  indicated  by  said  maps.  Such  maps  were 
filed  in  August,  1864,  showing  an  intersection  of  the  line  of  the 
road  with  the  proposed  line  of  the  Siou^  City  and  St.  Paul  rail- 
road in  O'Brien  county.  But  the  location  of  the  line  of  the  latter 
road  was  afterwards  so  changed  that  a  change  of  the  line  of  the 
McGregor  road  was  necessary  in  order  to  make  the  intersection 
required  by  the  act  of  congress  first  above  referred  to.  The 
McGregor  company  accordingly  re  located  the  western  portion  of 
its  line  so  as  to  make  the  intersection,  and  in  1869  filed  new  maps 
showing  the  line  as  relocated,  and  such  relocation  was  permitted 
and  approved  by  the  secretary  of  the  interior.  Held  that  the  first 
location,  failing  to  meet  the  requirement  of  the  act  of  congress, 
was  not  final  and  conclusive  as  to  the  sections  of  land  included  in 
the  grant;  that  the  secretary  of  the  interior  was  authorized,  with- 
out another  act  at  congress,  to  withdraw  from  sale  the  lands 
within  ten  miles  of  the  newly  located  line;  and  that  defendant 
oould  not  acquire  a  homestead  right  to  an  odd-numbered  section 
within  ten  miles  of  the  line  as  located  in  1869,  though  it  was  more 
than  that  distance  from  the  location  of  1864. 

Appeal  from  OBrien  District  Court, — Hon.  Scott  M. 

Ladd,  Judge. 

Filed,  February  10,  1890. 

Action  to  recover  the  possession  of  real  estate. 
There  was  a  trial  by  the  court,  and  a  judgment  for 
plaintiff.    The  defendant  appeals. 

Joy,  Hudson,  <fe  Joyy  for  appellant. 

George  JB.  Clarke  and  John  S.  Monk,  for  appellee. 
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Robinson,  J. — The  land  in  xJontroversy  is  the  north- 
east quarter  of  section  1,  in  township  95  north,  of  range 
41  west,  in  0'  Brien  county.  The  plaintiff  claims  owner- 
ship thereof  by  virtue  of  the  following  statutes  and  con- 
veyances, to- wit:  An  act  of  congress  entitled  '*  An  act 
for  a  grant  of  land  to  the  state  of  Iowa  in  alternate 
sections,  to  aid  in  the  construction  of  a  railroad  in  said 
state,"  approved  May  12,  1864  (13  St.  at  Large,  72); 
chapter  134,  Acts  Eleventh  General  Asse.mbly;  chapters 
16,  42,  68,  Acts  Twelfth  General  Assembly;  chapter  96, 
Acts  Sixteenth  General  Assembly;  chapter  21,  Acts  Sev- 
enteenth General  Assembly;  patent  from  the  United 
States  to  the  state  of  Iowa;  patent  from  the  state  of 
Iowa  to  the  Chicago,  Milwaukee  and  St.  Paul  Railway 
Company;  deed  from  the  said  company  to  plaintiff; 
also  by  virtue  of  an  alleged  compliance  with  the  act  of 
congress  cited  and  certain  of  the  acts  of  the  general 
assembly.  The  defendant  claims  an  interest  in  the  land 
by  virtue  of  an  application  made  by  him  to  enter  it 
under  the  homestead  laws  of  the  United  States,  and  by 
virtue  of  his  occupation  and  improvement  thereof.  The 
district  court  found  and  adjudged  that  plaintiff  was  the 
unqualified  owner  of  the  premises,  with  the  right  of 
immediate  possession. 

I.  The  act  of  congress  approved  May  12,  1864, 
granted  to  the  state  of  Iowa,  "  for  the  purpose  of  aiding 
in  the  construction  of  a  railroad  from  Sioux  City,  in 
said  state,  to  the  south  line  of  the  state  of  Minnesota, 
at  such  point  as  the  state  of  Iowa  may  select;"  also 
''  for  the  use  and  benefit  of  the  McGregor  Western  Rail- 
road Company,  for  the  purpose  of  aiding  in  the  construc- 
tion of  a  railroad  from  a  point  at  or  near  the  foot  of 
Main  street.  South  JMcGregor,  in  said  state,  in  a  west- 
erly direction,  by  the  most  practicable  route,  on  or  near 
the  forty- third  parallel  of  north  latitude,  until  it  shall 
intersect  the  said  road  running  from  Sioux  City  to  the 
Minnesota  state  line,  in  the  county  of  O'  Brien,  in  said 
state, — every  alternate  section  of  land  designated  by 
odd  numbers,  for  ten  sections  in  width  on  each  side  of 
said  roads."     The  act  provided  that  the  lands  e:i-anted 
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should  be  subject  to  the  disposal  of  the  legislature  of 
this  state  for  the  purposes  stated,  and  for  no  other.  It 
further  provided  that,  if  the  McGregor  Western  Rail- 
road Company  or  assigns  should  fail  to  complete  at  least 
twenty  miles  of  its  road  during  each  year  from  the  date 
of  its  acceptance  of  the  grant,  the  state  might  resume 
the  grant,  and  so  dispose  of  it  as  to  secure  the  comple- 
tion 6f  a  road  on  the  line  specified,  upon  such  terms, 
and  within  such  time,  as  the  state  might  determine. 
Section  5  was  as  follows :  **  And  be  it  further  enacted 
that,  as  soon  as  the  governor  of  said  state  of  Iowa  shall 
file,  or  cause  to  be  filed,  with  the  secretary  of  the  interior, 
maps  designating  the  routes  of  said  roads,  then  it  shall 
be  the  duty  of  the  secretary  of  the  interior  to  withdraw 
from  market  the  lands  embraced  within  the  provisions 
of  this  act."  The  grant  was  accepted  by  the  state  of 
Iowa,  in  trust  for  the  purposes  designated  by  the  act. 
In  the  year  1868,  the  McGregor  Western  Railroad  Com- 
pany having  failed  to  comply  with  the  provisions  of 
the  granting  act,  the  grant,  so  far  as  it  was  designed  for 
the  benefit  of  that  company,  was  resumed  by  the  state, 
and  conferred  upon  the  McGregor  and  Sioux  City  Rail- 
way Company,  afterwards  knowij  as  the  McGregor  and 
Missouri  River  Railway  Company.  In  the  year  1876, 
the  terms  of  the  grant  to  the  last-mentioned  company 
not  having  been  complied  with,  the  grant,  excepting  the 
land  lying  within  twenty  miles  of  the  line  of  the  Sioux 
City  and  St.  Paul  Railroad  Company,  was  resumed  by 
the  state,  and  regranted  to  the  McGregor  and  Missouri 
River  Railway  Company.  That  company  having  failed 
to  meet  the  requirements  of  the  act  of  the  general 
assembly  of  1876,  the  grant  to  it  was  resumed  by  the 
state  in  the  year  1878,  and  conferred  upon  the  Chicago, 
Milwaukee  and  St.  Paul  Railway  Company,  by  which 
a  railway  was  built  from  Algona  to  Sheldon,  where  it 
intersected  the  Sioux  City  and  St.  Paul  Railway  in 
O'Brien  county.  A  railway  was  thus  completed  on 
substantially  the  line  contemplated  by  the  act  of  con- 
gress, having  been  constructed,  by  the  diff'erent  benefi- 
ciaries of  the  grant  named  in  the  act  of  congress,  and 
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the  several  acts  of  the  general  assembly  of  the  state  of 
Iowa.  The  completion  of  the  road  was  certilSed  to  the 
secretary  of  the  interior  by  the  governor  of  the  state  on 
the  tenth  day  of  November,  1878.  Previous  to  that 
time,  to-wit,  in  June,  1873,  the  general  government  had 
patented  the  land  in  controversy,  with  other  lands,  to 
the  state  of  Iowa,  for  the  use  and  benefit  of  the  Sioux  City 
and  St.  Paul  Railroad  Company,  under  the  act  of  con- 
gress of  May  12,  1864. 

In  the  year  1879  the  Chicago,  Milwaukee  and  St 
Paul  Railway  Company  instituted  an  action  in  the 
circuit  court  of  the  United  States  for  the  district  of 
Iowa,  to  which  the  Sioux  City  and  St.  Paul  Railroad 
Company,  certain  trustees,  and  the  governor  and 
register  of  the  state  land-oflBce  of  the  state  of  Iowa, 
were  made  parties  defendant.  The  purpose  of  the 
action  was  to  recover  certain  lands  to  which  the  Mil- 
waukee company  claimed  title,  including  that  in  contro- 
versy, by  reason  of  having  complied  with  the  terms 
of  the  grant  to  it.  The  litigation  extended  through 
several  years,  and  included  an  appeal  to  the  supreme 
court  of  the  United  States.  See  117  U.  S.  406;  6  Sup. 
Ct.  Rep.  790.  It  resulted  in  a  final  decree  rendered  on 
the  twenty-first  day  of  May,  1886,  which  determined, 
among  other  things,  that  the  land  in  question  belonged 
to  the  Milwaukee  company,  and  required  the  Sioux 
City  and  St.  Paul  Railroad  Company  to  convey  it  to 
that  company. 

Appellant  took  possession  of  the  land  in  February, 

1884,  and  during  that  month  he  made  application  to 
enter  it  under  the  homestead  laws  of  the  United  States. 
He  built  a  house  upon  the  land,  made  other  improve- 
ments, and  has  resided  thereon  since  March,  1884.  His 
first  application  to  enter  it  seems  to  have  been  rejected 
or  withdrawn,  as  he  made  a  second  one  in  September, 

1885.  The  evidence  as  to  that  is  meager,  but,  since  he 
took  an  appeal  from  something  not  stated,  we  infer  that 
it  was  rejected.  Defendant  claims  some  right  to  enter 
the  land  by  virtue  of  a  letter  from  the  commissioner  of 
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the  general  land-office  written  in  1884,  and  a  conversa- 
tion had  with  him  in  1886,  but  the  record  does  not 
disclose  what  was  contained  in  the  former,  or  said  in 
the  latter. 

II.  On  the  thirtieth  day  of  August,  1864,  the 
McGregor  and  Western  Railroad  Company  filed  in  the 
office  of  the  commissioner  of  the  general  land-office  a 
map  showing  the  location  of  its  road.  The  western  ter- 
minus of  the  road  thus  indicated  was  in  section  19, 
township  95  north,  of  range  40  west,  in  O'Brien  county, 
at  a  proposed  intersection  with  the  Sioux  City  and  St. 
Paul  railroad.  The  proposed  western  terminus  was 
south  and  east  of  the  land  in  controversy.  On  the 
twelfth  day  of  September,  1864,  all  the  odd-numbered 
sections  of  public  land,  within  twenty  miles  of  the  line 
of  road  as  shown  by  the  map,  was  withdrawn  from  the 
market.  After  that  time,  the  line  of  the  Sioux  City 
and  St.  Paul  railroad  was  so  changed  that  it  passed 
through  the  northwest  comer  only  of  O'Brien  county; 
thereby  making  it  impossible  for  the  McGregor  road  to 
intersect  it  at  the  point  first  proposed,  and  requiring 
the  point  of  intersection  to  be  at  least  nine  miles  further 
north,  and  ten  miles  further  west.  In  May,  1868,  the 
commissioner  of  the  general  land-office  requested  that 
the  McGregor  company  file  a  map  showing  the  true  loca- 
tion of  its  line  through  Clay  and  O'Brien  counties,  to 
the  point  of  its  intersection  with  the  Sioux  City  and  St. 
Paul  road  in  O'Brien  county.  In  November  of  the  same 
year,  the  commissioner  insisted  that  the  surveying  to. 
determine  the  final  location  be  done  without  delay,  in 
order  that  the  land  to  be  held  at  $2.60  per  acre,  within 
ten  miles  of  the  located  line,  might  be  determined  in 
his  office.  In  March,  1869,  the  McGregor  company 
asked  permission  to  withdraw  its  maps  of  definite  loca- 
tion from  the  general  land-office,  and  to  relocate  its 
road  from  the  west  line  of  range  27  to  the  intersection 
with  the  Sioux  City  and  St.  Paul  railroad;  stating  that 
such  relocation  was  made  necessary  by  the  change  in 
the  line  of  the  last-named  road.    The  permission  asked 
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was  refused  by  the  secretary  of  the  interior  in  May. 
1869,  on  the  ground  that  the  road  having  been  once 
located,  and  the  lands  of  the  grant  having  been  with- 
drawn from  market,  there  was  no  authority  for  accept- 
ing a  new  location.  However,  in  January,  1869,  the 
McGregor  company  filed  in  the  general  land-office  a 
map  of  the  definite  location  of  its  road  through  Clay 
county,  as  amended;  and  in  September  of  the  same  year 
filed  a  similar  map,  showing  the  definite  location  of  its 
road  in  O'Brien  county.  Thereafter,  the  maps  last 
filed  were  treated  by  the  officers  of  the  general  land- 
office  in  instructions  given  to  registers  and  receivers 
and  otherwise,  as  showing  the  true  line  of  the  McGregor 
road  through  the  counties  named.  The  new  line  was 
north  of  the  old  from  a  point  in  the  latter  on  the  east 
boundary  line  of  Clay  county  to  the  point  of  intersec- 
tion with  the  Sioux  City  and  St.  Paul  road  in  O'Brien 
county,  and  contained  several  abrupt  changes  in  direc- 
tion. The  line,  as  finally  constructed,  varied  somewhat 
from  the  second  line  of  location,  as  shown  by  the  map, 
the  variation  in  places  amounting  to  several  miles;  but 
the  constructed  line  was  more  direct  than  the  second 
line  of  location,  and  avoided  several  of  the  changes  in 
direction  of  the  latter. 

In  December,  1879,  the  attention  of  the  secretary 
of  the  interior  was  called  to  the  fact  that  the  road  of 
the  Milwaukee  company,  from  Algona  westward,  was 
not  constructed  upon  the  line  of  definite  location  indi- 
cated by  the  maps  of  1869.  In  April,  1880,  the  secretary 
determined  that  the  variation  between  that  line  and  the 
one  upon  which  the  road  was  built  was  not  sufficient 
to  destroy  the  identity  of  the  road;  that  it  was  con- 
structed on  the  most  practicable  location,  and  met  the 
requirements  of  the  grant;  and  that  the  state  was 
entitled  to  patents  for  the  granted  lands.  The  location, 
as  shown  and  made  by  the  map  of  1864,  does  not  seem 
to  have  been  considered  by  the  secretary  in  rendering 
his  decision;  but,  in  an  official  letter,  written  in  1870, 
by  the  commissioner  of  the  general  land-office,  it  was 
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treated  as  a  temporary  location  as  to  O'  Brien  county, 
not  definitely  fixing  the  line  of  the  road. 

III.  The  questions  raised  by  the  pleadings  are 
numerous,  but  most  of  those  raised  by  the  answer  have 
been  waived  in  this  court.  The  matter  now  in  contro- 
versy is  stated  by  counsel  for  appellant  as  follows: 
*'The  vital  question  is,  having  located  the  line  of  road 
in  August,  1864,  and  filed  the  map  of  definite  location 
in  the  office  of  the  secretary  of  the  interior,  and  had 
the  lands  inuring  to  the  grant  withdrawn,  based  upon 
such  location,  can  the  line  of  definite  location  be 
changed  by  the  company  without  the  consent  of  con-  ] 
gress,  and,  if  changed,  does  the  change  extend  or 
change  the  land  grant  as  fixed  by  the  definite  location 
of  the  line  of  road  in  1864 1 "  The  land  in  question  was 
not  within  the  limits  of  the  grant,  as  indicated  by  the 
map  of  1864,  but  is  within  the  limits  as  shown  by  the 
maps  of  1869,  being  less  than  ten  miles  therefrom,  and 
is  within  eight  miles  of  the  road  as  finally  constructed. 

It  is  contended  by  appellant  that  all  the  require- 
ments of  the  law  in  regard  to  the  definite  location  of 
the  road  were  fully  complied  with  in  1864,  and  that  the 
location  then  made  was  final,  in  the  absence  of  consent 
by  congress  to  a  change;  and  that,  as  snch  consent  was 
not  given,  the  relocation  of  the  road  did  not  have  the 
effect  of  extending  the  grant  to  land  not  included  by 
the  first  location.  In  1864,  the  line  of  the  road  was 
surveyed,  a  map  showing  the  location  was  filed  in  the 
general  land-ofiSce,.  and  apparently  accepted,  and  the 
odd-numbered  sections  within  twenty  miles  on  each 
side  of  the  line  thus  located  were  withdrawn  from  the 
market.  In  ordinary  cases,  that  would  have  been  suf- 
ficient to  locate  the  road  definitely,  for  the  purposes  of 
the  grant.  •  Van  Wyck  v.  Knevals,  106  U.  S.  360;  1 
Sup.  Ct.  Rep.  336;  Railway  Co.  v.  Dunmeyer^  113  U,  S. 
629;  5  Sup.  Ct.  Rep.  666;  Waldm  v.  KnevalSj  114  U.  S. 
373;  6  Sup.  Ct.  Rep.  898. 

But  the  rule  contended  for  has  no  application  to  a 
case  where  the  attempted  location  was  not  authorized 
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by  the  terms  of  the  gi'ant.  In  such  a  case,  the  filing 
and  acceptance  of  the  map  could  not  have  the  effect  of 
waiving  the  requirements  of  the  granting  act.  In  this 
case  the  act  of  congress  Required  the  McGregor  com- 
pany to  build  in  a  westerly  direction  until  it  should 
intersect  the  Sioux  City  and*  St.  Paul  road  in  O'Brien 
county.  A  road  built  on  the  line  indicated  by  the  map 
of  1864  would  not  have  fulfilled  that  requirement;  there- 
fore, it  was  not  the  line  cont.emplated  by  the  granting 
act.  When  that  fact  became  apparent,  it  was  proper 
for  the  railway  company  to  make  a  new  survey,  and 
file  a  new  map,  which  should  meet  the  requirements  of 
the  grant;  and,  when  that  was  done,  and  the  location 
was  approved,  the  new  line  became  the  one  to  fix  the 
limits  of  the  land  grant.  It  was  not  a  relocation,  but 
an  original  location,  within  the  meaning  of  the  grant- 
ing act. 

lY.  It  is  said  that  the  right  to  make  a  second 
location  was  denied  by  the  secretary  of  the  interior. 
He  denied  permission  to  the  McGregor  company  to 
relocate  its  line  of  road  west  of  range  27,  but  it  is  shown 
that  the  relocation  of  the  line  from  a  point  forty  miles 
or  more  west  of  range  27,  to-wit,  the  east  line  of 
Clay  county  to  an  intersection  with  the  Sioux  City  and 
St.  Paul  road,  in  O'Brien  county  was  permitted  and 
approved.  It  is  true  the  road  as  built  was  not  alto- 
gether on  the  line  adopted  in  1869,  but  the  variations 
were  deemed  proper  by  the  secretary  of  the  interior, 
who  held  that  the  line  as  built  met  the  requirements 
of  the  law.  There  is  nothing  in  the  record  to  overcome 
the  presumptions  which  necessarily  exist  in  favor  of 
the  legality  of  the  acts  of  the  officers  of  the  general 
land-office. 

The  question  of  the  legality  of  the  location  of  1869 
was  fully  presented  by  the  answer  of  the .  principal 
defendants  in  the  case  of  Chicago^  M.  &  St.  P.  Hy.  Co. 
V.  Siotcx  City  &  St.  P,  By.  Co.,  heretofore  referred  to, 
and  appellee  contends  that  its  validity  was  necessarily 
affirmed  in  that  case  by  the  supreme  court  of  the  United 
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States.  The  opinion  of  that  court  is  found  in  117  U.  S. 
406;  6  Sup.  Ct.  Rep.  790.  It  does  not  decide  the  ques- 
tion in  terms,  and  for  that  reason  is  not  wholly  satis- 
factory as  an  authority  in  point.  We  think  it  is  true, 
however,  that  the  opinion  was  based  in  part  upon  the 
conclusion  of  the  court  that  the  location  of  1869  was 
valid  under  the  granting  act  of  1864. 

V.  Having  reached  the  conclusion  that  the  loca- 
tion of  1869  was  valid  and  e£Fectual  to  include  the  land 
in  controversy  in  the  grant,  it  becomes  unnecessary  to 
decide  other  questions  referred  to  by  counsel.  The 
judgment  of  the  district  court  is  Affibut^J). 


Bull  v.  GriLBEBT  et  al. 


1.  Execution :  issuance  after  death  of  judgment  debtor  :  sale 
VOID.  The  right  of  a  judgment  creditor  to  issue  an  execution 
against  the  property  of  his  debtor  terminates  with  the  death  of  the 
debtor,  whether  the  judgment  be  in  personam  or  in  rem,  and  a 
sale  and  deed  made  in  pursuance  thereof  are  void;  and  the  fact 
that  the  property  levied  on  under  the  execution  is  already  held  by 
the  sheriff  under  a  writ  of  attachment,  levied  before  the  death  of 
the  judgment  debtor,  will  not  affect  the  rule.  (See  Code,  sec.  8183, 
and  cases  9ited  in  opinion.) 

2.  Attachment  of  Land:  judgment  :  void  sai^  :  lien  :  duration. 
Where  land  was  attached  prior  to  the  execution  of  a  mortgage 
upon  it,  and  after  the  execution  of  the  mortgage  judgment  was 
rendered  against  the  attached  property,  and  the  land  rwas  sold 
thereunder,  but  the  ^ale  was  void,  held  that  the  judgment  was  not 
affected  by  the  sale,  but  continued  to  be  a  lien  on  the  land, — and 
the  first  lien, — until  ten  years  after  its  date,  after  which  time  it 
was  a  lien  no  longer  (Code,  sec.  2882),  and  the  mortgage,  being 
still  in  force,  became  the  first  hen. 

3.  Tax  Sale  and  Deed :  defective  notice  to  redeem  :  cured  bt 
time  as  aqainst  prior  mortgaob.  Although  the  proof  of  publi- 
cation of  notice  to  redeem  from  a  tax  sale  is  defective,  the  defect 
18  cured  by  possession  of  the  land  for  five  years  under  the  tax  deed 
made  pursuant  to  such  notice,  not  only  as  against  the  former 
owner  seeking  to  recover  the  land,  but  also  as  against  a  mortgagee 
of  the  former  owner  seeking  to  foreclose  his  mortgage;  for  the 
mortgage  lien  is  extinguished  with  the  title  on  which  it  is  based. 
(See  opinion  for  citations.) 
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Appeal  from    Carroll    District   Court. — Hon.   J.   EL 

Macomber,  Judge. 

Piled,  February  10,  1890. 

This  is  an  action  in  equity  to  foreclose  a  mortgage 
upon  two  quarter  sections  of  land  in  Carroll  county. 
Two  demurrers  to  the  petition  were  filed,  which  were 
sustained  by  the  court,  and  plaintiff  appeals.  The  facts 
appear  in  the  opinion. 

J.  W.  Bully  for  appellant 

Benjamin  L  Salinger  and  Oeorge  W.  Paine j  for 
appellees. 

RoTHROCK,  0.  J. — I.  The  cause  was  not  really 
disposed  of  on  the  demurrers,  although  the  formal 
order  of  the  court  in  disposing  of  them  is  in  the  nature 
of  a  ruling  on  the  demurrers.  After  the  petition  and 
demurrers  w.ere  filed,  and,  for  aught  that  appears,  after 
the  ruling  thereof,  the  parties  entered  into  a  stipulation 
by  which  it  was  agreed  that  upon  appeal  to  this  conrt 
the  cause  should  be  tried  ^^upon  the  facts  admitted  by 
the  demurrers  in  said  cause,  and  the  facts  and  evidence 
attached  to  said  petition,  and  covered  by  the  stipu- 
lations heretofore  filed,  and  the  same  shall  be  tried 
de  novq  in  said  court  upon  the  merits,  without  assign- 
ment of  errors."  The  cause  is,  therefore,  here  for  trial 
anew. 

The  material  facts  in  the  case,  as  we  regard  them, 
are  not  in  dispute.  They  are  either  admitted  by  the 
demurrers,  or  appear  in  the  record  evidence  attached 
to  the  pleadings.  It  appears  from  the  record  that  on 
.  the  sixteenth  day  of  August,  1873,  one  Charles  H. 
Berry  was  the  owner  of  the  land  in  controversy,  which 
consists  of  the  southeast  quarter  of  section  86,  and  the 
northeast  quarter  of  section  86,  township  82,  range  36. 
On  that  day  he  executed  a  mortgage  upon  said  land  to 
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one  Samuel  Showalter,   to  secure  the  payment  of  a 
proikiissory  note  for  three  thousand  dollars,   payable 
on  demand.     On  the  seventh  day  of  June,  1888,  said 
Showalter,  for  a  valuable  consideration,  assigned  said 
note  and  mortgage  to  the  plaintiff.     Charles  H.  Berry, 
the  mortgagor,  was  during  his  life  a  resident  of  the. 
state  of  Indiana;  and  the  mortgagee,  Samuel  Showalter, 
has  been  a  resident  of  the  same  state  for  the  past  twenty 
years.    The  said  mortgage  was  duly  acknowledged,  and 
was  filed  for  record  on  the  twenty-sixth  day  of  Septem- 
ber, 1873.     No  question  is  made  as  to  the  recording  of 
the  mortgage.     On  the  third  day  of  October,  1873,  while 
Charles  H.  Berry  was  still  owner  of  the  said  real  estate, 
he  died  intestate,  leaving  the  defendants  Sarah  Gilbert, 
Edward  Gilbert  and  Francis  Berry  as  his  only  heirs. 
Sarah  and  Edward  Gilbert  were  residents  of  the  state  of 
Indiana  for  fifteen  years,  and  the  defendant  Francis 
Berry  was  a  resident  of  the  state  of  California  for 
fourteen  years,  prior  to  the  commencement  of  the  suit. 
The  facts  upon  which  the  defendants  rely  to  defeat  the 
foreclosure  of  the  mortgage  are  based  upon  a  suit  in 
attachment  which  was  commenced  in  the  Carroll  county 
district  court  by  one  A.  S.  Mount  against  said  Berry, 
on  the  eleventh  day   of   July,   1873,   upon  a  money 
demand.     An  attachment  was  issued  on  the  same  day, 
and  levied  upon  the  land  in  controversy.     Service  was 
had  by  publication,  and  on  the  thirtieth  day  of  Septem- 
ber, 1873,  judgment  was  rendered;  and  on  the  seventh  . 
day  of  October,  1873,  an  execution  was  issued,  upon 
which  the  land  was  sold  by  the  sheriff  to  one  William 
Bray.    Bray  conveyed  the  said  real  estate  to  other 
parties,  and  the  defendants  Franklin  K.  Ingledue  and 
William  Ingledue  claim    title    to  the  said  southeast 
quarter  of  section  35  under  and  by  virtue  of  the  said 
attachment   proceedings,   sheriff's    sale    and  deed    to 
William   Bray.     Both  of   said  quarter  sections  were 
purchased    by   said   Bray,    and    the    defendant   Leet 
claims  title  to  the  said  northeast  quarter  of   section 
36  as  a  remote  grantee  of  Bray.    He  also  claims  title 
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by  virtue  of  a  tax  sale,  and  a  tax  deed  made  in  pur- 
snance  of  the  sale,  which  deed  was  made  and  executed 
on  the  twenty-sixth  day  of  January,  1878. 

We  will  first  dispose  of  the  material  question 
pertaining  to  the  validity  of  the  proceedings  in  the 
attachment  suit.  It  is  distinctly  averred  in  the  peti- 
tion that  Charles  H.  Berry  had  no  actual  notice  that 
the  land  in  controversy  had  been  attached  by  his  cred- 
itors. The  proceeding  was,  therefore,  strictly  in  rem. 
A  great  many  objections  are  made  to  these  proceedings 
by  counsel  for  the  plaintiflF.  We  need  not  set  out  nor 
discuss  them,  and  will  confine  ourselves  to  a  deter- 
mination of  what  we  regard  as  the  one  vital  question. 

It  is  distinctly  averred  in  the  petition  that  the 
execution  in  the  attachment  proceeding  was  issued  on 

the  seventh  day  of  October,  1873,  and  that 
'  iMuaSoe^after  Charles  H.  Berry,  the  owner  of  the  land, 
ment  debtor :  died  ou  the  third  day  of  that  month,  four 
days  before  the  execution  was  issued. 
These  facts  necessarily  involve  the  validity  of  a  sheriff's 
sale  of  land  made  upon  an  execution  issued  after  the 
death  of  the  execution  defendant.  It  is  provided  by 
section  3183  of  the  Code  that  *'the  death  of  part  only 
of  the  defendants  shall  not  prevent  execution  being 
issued,  which,  however,  shall  operate  alone  on  the 
survivors,  and  their  property."  This  provision  of  the 
statute  plainly  implies  that  an  execution  issued  after 
the  death  of  a  defendant  shall  not  operate  on  him,  or 
his  property;  and  this  court  has  held  that  sales  based 
on  such  executions  are  void.  And  the  fact  that  the 
property  levied  on  under  the  execution  was  already 
held  by  the  sheriff,  by  writ  of  attachment  levied  before 
the  death  of  the  judgment  debtor,  will  not  affect  the 
rule.  In  Welch  v.  Battern^  47  Iowa,  147,  and  in  Boyle 
7).  Maroney^  73  Iowa,  70,  it  is  held  that  the  right  of  a 
judgment  creditor  to  issue  an  execution  against  the 
property  of  his  debtor  terminates  with  the  death  of 
the  debtor,  and  that  a  sale  and  deed  made  in  pursuance 
thereof  are  void.    It  is  insisted  by  counsel  for  appellee 
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that  this  rule  has  no  application  to  an  execution  on  a 
judgment  in  rim.  Whatever  there  may  be  in  the  way 
of  authority  in  support  of  the  position,  we  think  that 
under  our  statute  there  can  be  no  escape  from  the  con- 
clusion that  no  execution  issued  after  the  death  of  a 
defendant  shall  have  any  operative  force  against  his 
property.  And  in  the  case  of  Welch  v.  Battern^  supra^ 
It  appears  that  the  service  of  process  in  the  action  was 
made  upon  the  defendant  by  publication.  That  being 
the  fact,  the  judgment  was  not  personal,  but  in  rem. 
And  we  may  say,  further,  that  we  can  see  no  reason 
why  there  should  be  any  distinction  between  an  exe- 
cution on  a  personal  judgment  and  one  in  rem.  It  is 
lawful  to  seize  the  property  of  a  non-resident  without 
actual  notice,  and  upon  service  by  publication,  because 
such  a  proceeding  Is  authorized  by  our  laws.  But  no 
authority  is  given  to  issue  execution  after  the  death  of  the 
non-resident.  The  rights  of  his  representatives  should 
be  regarded  the  same  as  those  of  the  representatives  of 
any  other  deceased  judgment  defendant. 

Some  question  is  made  by  counsel  as  to  the  manner 
in  which  the  death  of  Berry  is  averred  in  the  petition. 
It  is  urged  that  the  averment  of  the  death  of  Berry  is 
not  made  in  connection  with  the  averment  of  the  date 
of  the  execution.  But  both  facts  are  distinctly  averred, 
and  the  execution  is  attached  as  an  exhibit,  which 
shows  the  date  of  its  issuance;  and  in  the  tenth  para- 
graph of  the  petition  the  averment  of  the  death  of 
Berry,  and  the  date  thereof,  is  repeated,  and  that  he 
'did  not  appear  in  the  action, — was  served  by  publica- 
tion only, — and  *'that  by  reason  of  the  facts  stated 
herein,  and  shown  by  said  exhibits,  said  judgment, 
levy,  execution,  sale  and  sheriff 's  deed  were  and  are 
totally  void.  '  *  *  *"  In  the  demurrer  filed  by  the 
defendants  William  L.  and  F.  K.  Ingledue,  it  is  stated 
^^that  it  further  appears  in  said  x>^tition  and  exhibits 
thereto  that  said  Charles  H.  Berry  died  intestate,  while 
a  resident  of  the  state  of  Indiana,  on  October  3,  1878." 
It  appears  to  us  that  the  facts  of  the  death  of  Berry, 
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and  the  date  thereof,  were  in  the  case  for  all  they  were 
worth  ;  that  the  pleadings  and  exhibits  distinctly  pre- 
sented the  question  as  to  the  effect  of  the  issuance  of 
the  execution  after  his  death;  and  we  cannot  dispose  of 
the  appeal  without  regard  to  that,  feature  of  the  case. 
And  if,  as  we  have  held  and  now  hold,  the  sheriff's  sale 
was  void,  his  deed  conferred  no  title  upon  the  pur- 
chaser, nor  his  grantees.  The  execution  and  sale  being 
void,  the  judgment  in  rem  remained  the  same  as  if  no 
execution    had    been  issued.    The  land  having   been 

attached  before  the  mortgage  was  filed  for 

'  Of  land :  |udg-  rccord,  the  attachment  was  the  prior  lien; 

SJe:  Hen:  du-  and,   uudcr  sectiou  2882  of  the  Code,  the 

lien  continued  for  ten  years  from  the  date 
of  the  judgment.  The  lien  of  the  judgment  ceased  to 
be  a  lien  on  the  third  day  of  September,  1883, — ten 
years  after  its  rendition.  It  follows  that  the  mortgage 
is  the  prior  lien. 

Some  claim  is  made  that  the  action  is  barred  by 
the  statute  of  limitations.  .  We  do  not  think  this  claim 
can  be  sustained.  So  far  as  the  mortgagor  and  his 
heirs  are  concerned,  the  mortgagor  having  been  at  all 
times  a  non-resident  of  this  state,  the  statute  of  limita- 
tions of  this  state  did  not  at  any  time  commence  to  run 
in  their  favor,  as  in  Savage  v.  Scatty  45  Iowa,  130;  and 
it  does  not  appear  that  the  action  is  barred  by  the  laws 
of  the  states  of  which  they  have  been  resident.  Aside 
from  this,  no  personal  claim  is  made  against  them,  and 
they  do  not  appear  to  the  action.  The  defendants  who 
hold  under  the  void  sheriff's  sale  and  deed  may  possi-* 
bly  be  held  to  be  invested  with  sufficient  color  of  title 
or  claim  of  right  to  rely  upon  the  statute  of  limitations; 
but  it  does  not  appear  that  they  have  been  in  adverse 
possession  of  the  land  for  ten  years,  whic&  is  necessary 
to  authorize  them  to  rely  on  the  limitation  provided 
by  law. 

We  do  not  discover  any  ground  for  holding  that 
the  foreclosure  of  the  mortgage  can  be  successfully 
questioned  by  reason  of  the  attachment  suity  and  the 
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judgment  execution,  and  sheriff 's  sale;  and  we  here 
repeat  that  we  regard  it  not  only  tinnecessary,  but 
improper,  to  discuss  the  other  objections  made  to  the 
attachmeiit  proceedings.  Having  found  that  the  deed 
made  in  pursuance  thereof  is  void,  it  is  an  end  of  the 
inquiry. 

II.  The  foregoing  examination  of  the  case  fixes 
the   rights  of  the  parties  as  to    the   said  southwest 

quarter  of  section  36.     Other  questions  are 

8.  Tax  sale  and      ^  ^     .  -jj  Z.      j.t.        '    t^^ 

deed:  defect-   uecessary  to  be  considered,  as  to  the  rights 

Ive  Dotlce  to  ■  . 

redeem:  cured  of  the  defendant  William  Leet  in  the  said 

by  time  as 

a^inst  prior  northeast  quarter  of  section  36.  It  appears 
from  the  averments  of  the  petition,  and 
other  facts  of  record  in  the  case,  that  said  quarter 
section  was  on  the  sixth  day  of  October,  1873,  sold  by 
the  treasurer  of  Carroll  county  to  one  Bangs  for  the 
delinquent  taxes  of  1872,  and  that  said  treasurer  made 
a  tax  deed  to  said  Bangs  on  the  twenty-sixth  day  of 
January,  1878.  Leet  claims  title  to  the  land  under  this 
tax  deed,  and  under  a  decree  quieting  his  title,  in 
which  proceedings  the  said  Showalter,  who  then  owned 
the  mortgage  in  suit,  was  made  a  party  defendant. 
We  do  not  think  it  necessary  to  discuss  the  objections 
made  by  counsel  for  appellant  to  said  decree.  We 
think  that  the  rights  of  the  parties  are  fixed  and  deter- 
mined by  the  tax  deed.  The  petition  contains  the 
following  averment:  *'(14)  That  said  defendant,  William 
Leet,  has  no  other  title  to  said  land,  or  interest  in  it, 
than  such  as  is  founded  upon  and  derived  through  the 
respective  proceedings  and  deeds  hereto  set  out,  except 
that  said  William  Leet,  by  tenants,  has  been  in  the 
actual  possession  of  said  land  for  more  than  five  years 
before  the  commencement  of  this  action,  and  that 
neither  said  Berry,  Bray  nor  Showalter  was  ever  in 
actual  possession  of  said  land." 

Some  question  is  made  by  counsel  for  appellant  as 
to  whether  the  pleadings  and  exhibits  show  that  Leet 
holds  as  a  grantee  under  the  Bangs  tax  title.  We 
think  that  there  is  sufficient  in  the  record  to  show  that 
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fact,  and  we  will  proceed  to  examine  the  appellant's 
objections  to  that  title.  It  is  claimed  that  the  proof  of 
publication  was  defective.  This  action'  was  brought  to 
foreclose  the  mortgage  more  than  five  years  after  the 
tax  deed  was  made  and  recorded,  and  it  is  admitted 
that  Leet,  by  his  tenants,  had  been  in  actual  possession 
of  the  land  for  more  than  five  years  before  the  com- 
mencement of  the  suit.  We  think  that  any  defect  in 
the  proof  of  service  of  notice  of  expiration  of  redemp- 
tion has  been  cured  by  the  five  years'  limitation  pro- 
vided by  section  902  of  the  Code,  and  that  under  the 
rulings  of  this  court  in  Trulock  a.  Bentley^  67  Iowa,  602; 
Orovev.  Benedict^  69  Iowa,  346;  and  Bolinv.  F^^ancis^  72 
Iowa,  619,  the  title  of  the  defendant  Leet  is  perfect,  and 
unassailable.  Counsel  for  appellant  has  made  an  ingen- 
ious argument  upon  this  feature  of  the  case,  in  which  he 
claims  that  the  five  years'  limitation  provided  for  in  sec- 
tion 902  of  the  Code  is  not  applicable  as  a  defense  in  an 
action  to  foreclose  a  mortgage,  and  that  it  is  limited  to 
an  **  action  for  the  recovery  of  real  property  sold  for 
the  non-payment  of  taxes."  It  is  true  that  section  of 
the  Code  contains  the  language  above  quoted.  But  we 
do  not  think  a  fair  construction  of  the  statute  demands 
that  the  limitation  should  be  available  to  the  holder  of 
the  tax  title  only  in  actions  for  recovery  of  real  prop- 
erty, nor  that  his  rights  should  be  held  to  depend  on 
the  form  of  the  action  in  which  it  is  asserted.  A  title 
based  upon  a  tax  sale  and  deed  is  n  ot  derivative.  It  is 
a  breaking  up  of  all  titles.  When  made  in  conformity 
with  the  requirements  of  the  law,  it  is  available  not 
only  against  the  owner  of  the  patent  title,  but  against 
all  liens  based  upon  the  patent  title. 

We  think  the  foregoing  discussion  disposes  of 
every  material  question  in  the  case.  The  decree  of  the 
district  court,  so  far  as  the  land  claimed  by  the  defend- 
ant Leet  is  concerned,  is  aflSrmed;  and,  as  to  the  land 
claimed  by  P.  K.  and  William  Ingledue,  the  decree  is 

Reversed. 
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Beere  V.  Beebe  et  al. 

Husband  and- Wife:  mabital bights  :  conyeyancb  in  fraud  of: 
BYIDBNCE.  The  defendants  are  mother  and  son.  The  son  having 
got  plaintiff  with  child,  and  fearing  that  he  would  be  obliged  to 
many  her  to  avoid  a  prosecution  for  seduction,  secretly  conveyed 
all  his  property,  consisting  of  Chattels  only,  to  his  mother.  The  bill 
of  sale  was  made  without  the  knowledge  of  the  mother,  and 
expressed  a  consideration  of  **  one  dollar  and  love  and  affection," 
and  waa  left  with  the  son^s  attorney,  to  be  delivered,  as  it  would 
seem,  in  case  the  son  married  the  plaintiff;  otherwise  not.  The 
third  day  after  it  was  executed  the  son  did  many  the  plaintiff,  and 
the  next  day  he  abandoned  her  and  absconded,  and  the  day  after 
that  {he  bill  of  sale  was  delivered  to  the  mother.  The  mother 
knew  beforehand  of  the  son*8  trouble  with  plaintiff;  and  when  she 
received  the  bill  of  sale  she  knew  that  he  had  married  plaintiff 
and  had  absconded.  Although  there  was  some  evidence  tending 
to  show  that  the  real  consideration  for  the  bill  was  a  debt  owing 
by  the  son  to  the  mother,  the  existence  of  such  debt  is  not  satisfac- 
torily established,  and  upon  consideration  of  all  the  evidence  (see 
opinion),  held  that  the  bfll  of  sale  was  made  with  the  fraudulent 
intent  to  defeat  plaintiff  of  her  marital  rights,  and  that  the  mother 
was  charged  with  notice  of  such  intent  when  it  took  effect  as 
between  herself  and  her  son,— that  is,  when  it  was  delivered  to  her 
and  accepted  by  her, — and  that  she  was  properly  adjudged  to  hold 
the  property  in  trust  for  the  plaintiff.  (Compare  Gainor  v,  Oainor, 
26  Iowa,  837.) 

Appeal  from    Des  Moines    District   Court. ^Ro^. 

Charles  H.   Phelps,  Judge. 

Piled,  February  11,  1890. 

Action  to  avoid  a  sale,  and  declare  a  trust.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 

Dodge  <ft  Dodge^  for  appellants. 

A,  H.   Stutsman  and  Z).  Y.  Overton^  for  appellee. 

Granger,  J. — I.  The  defendants  are  mother  and 
son.  The  plaintiff  and  the  defendant  Henry  Beere  are 
husband  and  wife,  and  were  married  on  the  fifteenth 
day  of  November,  1887.     Soon  after  the  marriage  there 
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was  born  to  them  a  child,  the  fruits  of  antenuptial  inter- 
course. The  day  after  the  marriage,  November  sixteenth, 
the  husband  abandoned  his  wife,  and  the  abandonment 
is  continued.  On  the  twelfth  day  of  November,  1887, 
the  husband  executed  a  bill  of  sale  of  all  his  property, 
in  value  from  one  thousand  to  fifteen  hundred  dollars, 
to  his  mother,  and  left  it  with  third  parties.  This 
conveyance  was  without  the  knowledge  of  the  mother, 
and  was  delivered  to  her  on  the  seventeenth  day  of 
November,  after  her  son  had  married  the  plaintiff, 
abandoned  her  and  absconded.  The  consideration 
expressed  in  the  bill  of  sale  is  "one  dollar  and  love  and 
affection."  The  conveyance  was  made  while  the  mar- 
riage contract  was  pending,  but  a  question  is  made  in 
argument  as  to  the  marriage  being  really  contemplated. 
These  facts  are  undisputed.  Questions  involved  in  dis- 
pute will  be  noticed  ii;i  our  consideration  of  the  case. 

It  is  plaintiff's  theory  of  the  case  that  the  transfer 
of  the  property  was  made  while  under  promise  and  in 
contemplation  of  marriage,  and  in  fraud  of  het  rights, 
and  that  the  holding  by  Anna  Beere  should  be  in  trust 
for  her.  With  the  facts  as  above  stated,  little  doubt 
could  well  be  entertained  as  to  the  validity  of  her  claim. 
Some  additional  disputed  facts  must  be  determined,  and 
aid  in  reaching  a  correct  result.  Appellant's  claim  is 
that  the  transfer  of  the  property  to  th^  mother  was  not 
for  the  consideration  expressed  in  the  bill  of  sale,  but 
that  it  was  in  payment  of  an  indebtedness  due  from 
Henry  to  his  mother,  of  an  amount  equal  to  or  greater 
than  the  value  of  the  property  transferred,  and  that  in 
the  transfer  there  was  no  fraudulent  purpose.  As  to  the 
fact  of  indebtedness,  we  may  say  that  the  testimony  leaves 
the  case  in  considerable  doubt;  but  we  think  it  unnec- 
essary to  decide  that  point,  as,  conceding  the  indebt- 
edness, if  the  transfer  was  fraudulent  as  to  the  plaintiff, 
it  cannot  be  sustained.  It  seems  to  us  that  no  serious 
question  exists  as  to  the  purpose  of  Henry  in  making 
the  transfer.  He  had  for  years  resided  on  the  farm  of  and 
with  his  mother,  and  worked  the  farn^.  His  property 
was  on  the  farm,  and  consisted  of  personal  property. 
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The  indebtedness  claimed  by  his  mother  was  in  part  for 
rent  of  the  farm,  and  of  quite  long  standing.  He  had 
never  settled  with  his  mother,  and  when  he  made  the 
conveyance  he  did  not  know  the  amount  of  his  indebt- 
edness to  her,  nor  could  he  reasonably  approximate  it. 
It  is  quite  clear  that  when  he  made  the  conveyance  he^ 
intended  to  avoid  a  matrimonial  alliance  with  the  plain- 
tiff, if  he  could,  as  after  making  the  bill  of  sale,  and 
depositing  it  with  a  third  party,  he  went  to  the  plaintiff, 
and  told  her  he  was  not  going  to  marry  her.  This  led 
to  his  arrest  on  a  charge  of  seduction,  to  avoid  which 
he  married  her,  and  at  once  violated  his  covenant.  For 
some  unexplained  reason,  although  he  had  talked  .with 
his  mother,  and,  in  harmony  with  an  honest  purpose, 
she  should  have  known  the  fact  if  she  was  to  receive  his 
property  in  payment  of  her  claims,  the  intended  convey-' 
ance  is  kept  a  secret  from  her;  Henry  only  saying  to  her 
that  she  "  would  get  a  paper  from  Bodge."  The  mar- 
riage was  repugnant  to  him.  He  surely  did  not  intend 
to  live  with  the  plaintiff  as  his  wife;  and  we  think  it 
equally  plain  that  he  did  not  intend  that  the  plaintiff, 
whether  she  became  his  wife  or  not,  should  have  his 
property,  or  any  part  of  it,  for  her  support,  or  that  of 
their  child,  and  in  the  fulfillment  of  such  ja.  purpose  he 
made  the  bill  of  sale.  The  secrecy  of  the  affair,  with 
the  surrounding  inducements,  leads  one  to  believe  that 
the  attempt  was  a  mere  venture, — ^a  playing  fast  or  loose, 
as  emergencies  might  require;  to  be  a  sale  if  necessary 
to  escape  the  plaintiff,  otherwise  not. 

But  it  is  said  by  appellants,  and  the  case  may  be 
so  treated,  that  a  fraudulent  purpose  on  the  part  of 
Henry  Beere  is  not  enough;  that  Anna  Beere  must  have 
participated  in  the  fraud.  The  case,  as  to  her,  is  very 
singular,  conceding  the  indebtedness  to  her.  She  had 
never  asked  for  payment,  and  did  not  expect  it.  The 
last  time  she  saw  Henry,  he  told  her  he  was  in  a  '*girl 
scrape,"  and  was  going  to  leave  the  state.  She  says: 
"I  suspected  what  the  matter  was."  Now,  on  the 
seventeenth  of  November,  which  was  after  the  marriage, 
she  received  the  bill  of  sale.     She  says  it  was  sent  to 
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her,  and  on  that  day,  but  after  she  received  the  instru- 
ment, she  learned  of  Henry's  marriage.  She  says  she 
had  not  requested  a  bill  of  sale,  and  had  no  knowledge 
of  it,  till  it  came  to  her  that  day.  We  think  it  impor- 
tant to  have  clearly  in  mind  just  the  situation  of  the 
transaction  at  that  time.  The  instrument  expressed  as 
a  consideration  *'one  dollar  and  love  and  affection." 
The  instrument,  on  its  face,  purported  a  gift;  and  her 
only  information  as  to  Henry's  intent  in  making  it  was 
what  appeared  on  its  face.  We  have  read  the  abstract 
with  the  point  in  view;  and,  if  it  anywhere  discloses 
when  or  how  she  has  ever  learned  that  Henry  designed 
the  bill  of  sale  for  any  other  purpose  than  that  expressed 
therein,  we  have  not  discovered  it.  It  does  appear  in 
the  sworn  statement  of  Mr.  Dodge,  who  took  the 
acknowledgment,  that  Henry  said,  when  he  made  the 
instrument,  that  the  real  consideration  was  his  indebt- 
edness to  his  mother;  but  she  was  not  there,  and  knew 
nothing  of  it.  Before  the  bill  of  sale  would  be  valid 
for  the  purpose  intended  by  Henry,  the  mother  must  at 
least  have  known  and  concurred  in  the  purpose.  Now, 
f  when  she  received  the  bill  of  sale,  on  the  seventeenth, 

what  was  her  situation  t  She  knew  that  Henry  was  in 
a  "  girl  scrape; "  that  he  had  left  the  state  because  of  it; 
and  that  he  had  given  to  her  every  dollar  of  his  property 
just  on  the  eve  of  his  departure,  and  she  must  have 
understood  that  it  was  done  with  remarkable  secrecy, 
not  even  making  her,  with  her  maternal  and  pecuniary 
interest,  his  confidant.  With  proper  allowance  for 
her  inexperience,  as  a  woman,  we  must  believe  that 
she  then  knew  that  the  transfer  to  her  was  for  a 
fraudulent  purpose.  But  later  the  same  day,  she  knew 
more, — that  Henry  was  married  to  the  plaintiff;  that  the 
<<  girl "  Henry  had  referred  to  was  his  wife;  that  he  had 
abandoned  her.  And  she  must  then  have  better  known 
the  purpose  of  Henry  in  secretly  conveying  his  property 
to  her  for  **love  and  affection."  Now,  she  could  not 
agree  to  Henry's  purpose,— conceding  it  to  be  to  convey 
the  property  to  pay  his  debts,  — until  she  knew  of  it, 
and  it  is  clearly  apparent  that  she  did  not  know  of  it  at 
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this  time.  It  is  then  a  case  of  a  voluntary  transfer  of 
property  in  contemplation,  and  under  promise,  of  mar- 
riage. Such  a  transfer  is  fraudulent.  Oainor  v.  Oainor^ 
26  Iowa,  337;  Way  v.  Way,  31  N.  W.  Rep.  (Wis.)  15. 
If  we  are  not  mistaken  in  the  record,  we  see  no  way  of 
escaping  this  conclusion.  If  the  minds  of  the  parties 
were  met  upon  the  intent,  as  claimed  by  appellants,  it 
must  have  been  after  this;  and  the  acceptance  by  the 
mother  must  have  been  with  full  knowledge  of  the 
fraudulent  purpose,  and  in  aid  of  it.  Viewed  in  this 
light,  it  is  a  stronger  case  for  plaintiff  than  that  of 
Way  V.  Way,  supra.  But  the  entire  absence  of  testi- 
mony showing  that  the  mother  ever  had  information  of 
Henry's  intent,  so  that  she  might  concur  therein,  renders 
it  unnecessary  to  consider  this  latter  view  of  the  ques- 
tion. The  mother,  in  her  testimony,  repeatedly  says 
that  she  took  the  bill  of  sale  in  payment  of  the  debt; 
that  Henry  gave  it  to  her  to  pay  her,  etc.  But  still 
there  is  the  absence  of  proof  as  to  how  or  when  she 
ever  learned  of  his  purpose. 

As  taking  this  case  outside  of  the  rule  above  cited, 
as  to  conveyances  made  pending  the  marriage  treaty, 
and  in  contemplation  of  marriage,  appellants  sa/  that 
the  fact  that  Henry,  after  making  the  bill  of  sale,  went 
to  the  plaintiff,  and  told  her  he  was  not  going  to  marry 
her,  shows  that  he  did  not,  when  making  the  convey- 
ance, ''contemplate  marriage.''  The  position,  from  a 
legal  view,  is  open  to  criticism,  but  we  need  not  discuss' 
it.  The  inference  drawn  from  the  facts  is  too  broad. 
He  was  under  promise  of  marriage,  with  a  day  fixed. 
He  did  marry  her.  The  most  that  can  be  said  is  that  he 
designed  to  escape  marriage,  if  he  could;  but  when  he 
ever  formed  such  a  purpose  is  left  to  conjecture, — too 
much  so  to  justify  a  finding  of  the  fact  as  claimed. 

II.  It  is  next  urged  that  the  district  court  fixed 
the  value  of  the  property  too  high,  and  that  the  judg- 
ment is  consequently  too  great,  if  it  is  to  stand.  We 
have  examined  the  record  with  care  in  this  respect,  and 
think  the  judgment  of  the  court  below  is  fully  sustained. 

Affirmed. 
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Hanks  v.  Brown. 


Hanks  v.  Brown. 

GamliLing  Contract:  what  is  not.  Defendant  gave  his  note 
for  one  hundred  and  fifty  dollars  for  fifteen  bushels  of  Bohemian 
oats,  and  for  an  interest  in  an  agreement,  whereby  thirty  bushels 
of  the  oats  raised  from  those  purchased  were  to  be  sold  for  him  at 
ten  dollars  per  busheL  This  a^eement  was  definite  and  free  from 
contingency,  but  it  embraced  a  clause  to  the  effect  that  the 
transaction  was  of  a  speculative  character,  and  not  based  upon  the 
real  value  of  the  grain.  Held  that  it  was  not  a  gambling  contract 
within  the  meaning  of  section  4029  of  the  Code,  and  that  recovery 
upon  the  note  could  not  be  defeated  on  that  ground. 

:  STATUTE  STRICTLY  OONSTRTTED.    Sectiou  4029  of  the  Code, 

defining  and  making  void  gambling  contracts,  being  a  criminal 
statute,  cannot  be  extended  to  transactions  which  are  not  within 
the  letter  of  it,  although  within  its  reason  and  policy.  (See  opinion 
for  citations.) 


Contracts :  oonstruotion  :  duty  of  court.  Where  there  is  no 
dispute  as  to  the  facts  involved  in  the  making  of  a  written  con- 
tract in  suit,  it  is  the  duty  of  the  court  to  determine  the  questions 

of  law. 

• 

4.  Appeal :  question  raised  by  appellee.  A  party  who  does  not 
appeal  cannot  be  heard  in  this  court  to  raise  objections  to  the 
rulings  of  the  trial  court. 

Appeal  from  Madison  District  Court — Hon.  J.  H. 

Henderson,  Judge. 


Piled,  February  11,  1890. 

Action  on  a  promissory  note  made  by  defendant 
Brown,  and  indorsed  by  its  payee,  the  defendant 
Hayden.  There  was  a  trial  by  jury,  and  a  verdict  and 
judgment  for  plaintiff.     The  defendant  Brown  appeals. 

Steele^  Leonard  &  WainwrigJit^  for  appellant. 


Eli  Wilkin^  for  appellee. 


JANUARY  TERM,  1890.  561 

Hanks  v.  Brown. 

Robinson",  J. — I.    The  note  in  suit  was  given  on 
the  thirteenth  day  of  December,  1887,  for  the  sum  of 

one  hundred  and  fifty  dollars,  and  interest 

1.  GakkliIio  _  ,  i. 

contwct:        thereou  at  the  rate  of  ten  per  cent,  per 

what  ifl  not.  *  * 

annum.  It  was  payable  on  or  before  the 
first  day  of  January,  1889,  to  N.  A.  Hay  den  or  bearer, 
and  was  purchased  by  plaintiff  about  the  twenty-third 
day  of  December,  1887,  for  the  sum  of  one  hundred  and 
thirty-five  dollars.  Appellant  claims  that  it  is  a  part  of 
a  gaming  contract,  and,  therefore,  void,  also  that  the 
transaction  of  which  it  was  a  part  was  against  public 
policy;  that  plaintiflE  is  not  an  innocent  purchaser  for 
value;  and  that  it  is,  therefore,  void  in  his  hands. 

The  note  was  given  under  circumstances  substan- 
tially as  follows :  Two  or  three  weeks  before  it  was 
given,  N.  A.  Hayden  told  appellant  that  he  had  raised 
over  one  hundred  bushels  of  Bohemian  oats  from 
twenty  bushels  he  had  purchased,  and  would  make 
from  them  twelve  hundred  or  fourteen  hundred  dollars, 
and  advised  appellant  to  purchase  some.  It  was 
finally  agreed  that  appellant  should  purchase  fifteen 
bushels  of  the  oats,  at  ten  dollars  per  bushel,  for 
which  he  should  give  his  note.  In  addition  to  the  oats, 
he  was  to  have  the  benefit  of  an  agreement  by  virtue  of 
which  thirty  bushels  of  oats  were  to  be  sold  for  him,  at 
ten  dollars  per  bushel.     Said  agreement  was  as  follows : 

"No.  39.  Capital  stock,  $100,000.  Home  Office: 
Napoleon,  O.  A  bond  from  the  Crawford,  Henry  and 
Williams  County  Seed  Company.  Incorporated  under 
the  laws  of  Ohio,  September  1,  1886,  for  the  production 
and  sale  of  grain  and  seed.  It  is  agreed  and  under- 
stood by  and  between  the  party  named  in  this  bond  and 
said  company  that  the  transaction  covered  by  this  obli- 
gation is  of  a  speculative  character,  and  is  not  based 
upon  the  real  value  of  the  grain.  Know  all  men  by 
these  presents,  that  the  Crawford,  Henry  and  Williams 
County  Seed  Company  do  hereby  agree  to  sell  sixty 
bushels  of  Bohemian  oats  for  Mr.  Charles  Hayden,  at 
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ten  dollars  per  bushel,  less  twenty-five  per  cent,  com- 
mission, on  or  before  November  1,  1888.  In  testimony 
whereof  the  said  Crawford,  Henry  and  Williams  County 
Seed  Company  has  caused  this  bond  to  be  signed  and 
sealed  by  the  secretary  of  said  company,  this  twenty- 
second  day  of  November,  1887.  This  company  will  not 
be  held  responsible  for  any  outside  contracts  made  by 
agents,  other  than  those  expressed  on  face  of  this  bond. 

"The  Ceawfobd,  Henby  & 

Williams  Co.  Seed  Co., 
**  [L.  S.J  Per  0.  H.  Brasington,  Secretary." 

The  note  in  suit  was  given,  and  appellant  became 
entitled  to  have  sold,  under  the  terms  of  the  so-called 
"bond,"  thirty  bpshels  of  oats.  In  March,  1888,  the 
oats  were  delivered  to  him.  The  details  of  the  agree- 
ment need  not  be  set  out  more  fully,  although  some 
representations  were  made  to  appellant  in  regard  to  the 
prospective  profits  of  the  transaction,  which  probably 
influenced  him.  He  became  a  party  to  the  agreement, 
knowing  and  understanding  all  its  provisions,  and 
knowing  that  there  was  no  market  for  Bohemian  oats 
at  the  price  stated.  In  making  it  he  relied  upon  the 
so-called  "  bond."  He  raised  about  one  hundred  busheft 
of  oats,  but  none  have  been  sold  under  the  agreement. 

Appellant  complains  of  the  refusal  of  the  'court  to 
give  to  the  jury  certain  instructions,  defining  and 
explaining  gambling  eontracts.  The  court  charged,  the 
jury  that  the  note  in  suit  was  fraudulent,  and  against 
public  policy,  and  that  plaintiff  could  not  recover 
thereon,  unless  he  was  an  innocent  purchaser  for  value; 
but  did  not  authorize  them  to  find  that  the  note  was 
void,  as  a  gambling  contract.  Section  4029  of  the  Code 
is  as  follows:  "All  promises,  agreements,  notes,  bills, 
bonds  or  other  contracts,  mortgages  or  other  securities, 
when  the  whole  or  any  part  of  the  consideration  thereof 
is  for  money  or  other  valuable  thing,  won  or  lost,  staked 
or  bet,  at  or  upon  any  game  of  any  kind,  or  on  any 
wager,  are  absolutely  void  and  of  no  effect."  Appellant 
contends  that  the  note  in  snit  falls  within  the  provis- 
ions of  that  section;   that  the  obligation  of  the  seed 


JANUARY  TERM,  1890.  663 

Hanks  v.  Brown. 

company  is  a  wagering  contract,  depending  upon  "the 
happening  or  not  happening  of  an  uncertain  event." 
The  obligation  contains  a  statement  that  it  is  of  a  spec- 
ulative character,  and  is  not  based  upon  the  real  value 
of  the  grain,  it  is  true,  but  that  would  not  make  it  a 
wagering  contract.  A  careful  examination  of  the  entire 
instrument  will  show  that  it  does  not  rest  upon  any 
condition.  The  seed  company  agrees  to  sell  a  specified 
quantity  of  Bohemian  oats,  for  a  person  named,  on 
terms  fully  given,  on  or  before  a  date  fixed.  The  agree- 
ment does  not  depend  upon  the  raising  of  the  oats,  nor 
the  finding  of  a  purchaser.  The  obligation  of  the  com- 
pany is  fixed  and  definite,  and  there  is  nothing  in  the 
record  to  show  that  it  does  not  express  the  real  agree- 
ment, nor  that  it  was  designed  as  a  cover  for  a  trans- 
action not  fully  disclosed.  Appellant  relied  upon  it  to 
provide  means  for  the  payment  of  his  note  two  months 
before  it  should  become  due,  and  a  profit  in  addition. 
What  the  motive  of  the  company  was  in  becoming  a 
party  to  it  is  not  shown,  but,  in  terms,  it  became  liable 
for  the  fulfillment  of  its  provisions.  The  agreement  is 
not,  therefore,  a  gambling  contract,  within  the  meaning 
of  the  section  of  the  Code  quoted.  See  Matson  v. 
Blossom^  2  N.  Y.  Supp.  551.  It  is  not  claimed  that  it 
was  affected  by  chapter  78,  Acts  Twenty-second  General 
Assembly.  . 

II.  It  is  said  that  the  agreement  is  within  the 
spirit  and  intent  of  that  section.     But  criminal  statutes 

are  not  elastic,  and  cannot  be  made  to 
'  strictly  oon-    includc  cascs  without  the  letter,  although 

within  the  reason  and  policy,  of  the  law. 
State  V.  Lovell^  23  Iowa,  304.  See,  also,  Bond  t>.  Rail- 
way  Co.^  67  Iowa,  714;  Boughner  v.  Meyer ^  5  Colo.  71; 
i^haw  t>.  Clark,  49  Mich.  385,  13  N.  W.  Kep.  786; 
Sondheim  v.  Gilbert,  18  N.  E.  Rep.  690. 

III.  Appellant  contends  that  the  court  erred  in 
not  requiring  the  jury  to  determine  the  real  character 

of  the  transaction  in  controversy.  But 
'  construction:  there  was  no  dispute  as  to  the  facts  involved 

in  the  making  of  the  note  and  bond,  and  it 
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was  the  duty  of  the  court  to  determine  the  questions  of 
law.  It  was  not  a  case  where  different  minds  might 
honestly  draw  different  conclusions  from  admitted  facts. 
IV.  Appellee  complains  in  argument  of  so  much 
of  the  charge  to  the  jury  as  instructed  them  that  the 

4.  Appeal  :  ^^*^  ^^  ^^^^  ^^    agaiust    public    pollcy  EUd 

SS1ed°by  fraudulent,  as  between  the  parties  thereto, 
appeuee.  j^nd  that  plaintiff  could  not  recover  nnless 
he  was  an  innocent  purchaser  for  value.  Appellant 
makes  no  objection  to  that  portion  of  the  charge  and, 
since  appellee  did  not  appeal,  the  question  as  to  its 
correctness  is  not  properly  before  us,  and  is  not  deter- 
mined.    The  judgment  of  the  district  court  is 

Affikmed. 


Rappleye  v.  Cook. 

1.  Evidence  :  error  cured  by  subsequent  rbcorI).  Error  in  refoft- 
iog  to  strike  out  immaterial  testimony  is  no  ground  for  a  reversal, 
where  it  appears  from  other  testimony  in  the  case  and  the  finding 
of  the  court  thereon  that  the  error  worked  no  prejudice  to  the 
appellant. 

2.  Appeal :  no  reversal  for  trifling  error  in  amount.  •  This 
court  will  not  reverse  a  judgment  and  remand  a  cause  for  new 
trial  on  the  mere  ground  that  the  judgment  is  for  a  sum  a  trifle 
too  large,  and  the  correction  cannot  be  made  in  this  court  because 
the  record  leaves  in  doubt  what  the  exact  amount  should  be. 
(Compare  Watson  v,  Moeller,  63  Iowa,  161,  and  Machine  Co.  v. 
Haven,  65  Iowa,  859.) 

Appeal  from    Polk    District    Court.— Ron.    A.    W. 

Wilkinson,  Judge. 

Piled,  February  11,  1890. 

Action  upon  notes,  and  an  open  account.  There 
was  a  judgment  for  plaintiff  for  a  part  of  the  amount 
claimed;  and  from  a  judgment  of  the  court  favorable  to 
the  defendant  on  certain  items  the  plaintiff  appeals. 

JN".  B,  Raymond^  for  appellant. 

Baylies  &  Baylies^  for  appellee. 
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Gk ANGER,  J. — Plain tiflf  is  the  assignee  of  Yonng 
Bros.»  who  were  dealers  in  agricultural  machinery  at 
Des  Moines,  Iowa.  Defendant  was  engaged  in  the  same 
business  at  Colfax,  Iowa,  and  purchased,  and  also 
received  for  sale  on  commission,  machinery  and  iixtures 
from  Young  Bros.  The  account  sued  on  originated  in 
these  transactions,  and  among  the  items  of  account  is 
one  for  an  Esterly  Harvester,  known  by  its  number, 
3,766.  This  harvester,  with  a  truck,  was  furnished  to 
defendant  for  sale,  and  by  Young  Bros,  charged  to  the 
defendant  at  one  hundred  and  eighty  dollars,  and  the 
truck  at  fifteen  dollars.  The  defendant,  in  his  answer, 
admits  the  receipt  of  the  harvester  and  truck,  and  seeks 
to  avoid  liability  therefor  by  alleging  its  return  to 
Young  Bros.  At  the  trial  the  following  testimony  was 
given  by  the  defendant.  ^^^  Question.  Mr.  Cook,  you 
may  state  what  you  know  about  the  harvester  that  is  in 
the  possession  of  Mr.  Slaughter.  Did  that  come  from 
Young  Bros.?  Answer.  Yes,  sir.  When  it  came  it 
was  not  all  there.  It  was  a  second-hand  machine,  and 
they  wrote  me  it  was  the  best  they  had.  It  was  not  all 
there,  and  they  had  to  send  to  the  shops  to  get  repairs 
for  it.  Q.  What  did  you  do  with  the  machine  when  you 
got  it?  A.  I  had  the  machine  sold,  but  when  it  came 
they  would  not  take  it  because  it  was  not  new."  Plain- 
tiff moved  to  strike  out  the  questions  and  answers,  for 
the  reason  that  the  only  issue  as  to  the  machine  was  as 
to  its  return.  The  court  refused  to  strike  the  testi- 
mony, and  the  ruling  is  assigned  as  error. 

I.     We  think  the  statement  as  to  the  issue  correct; 

and  that  some  parts.of  the  answers  are  immaterial  under 

1.  EriDET^cB :      that  issue.     The  questions  were  such  that 

bTSub"/-*^     the   witness  might  have   given  testimony 

Quent  record,  ^^j^^jing  to  show  a  retum  of  the  machine; 

but  the  witness,  as  is  often  the  case,  made  immaterial 
statements.  Referring  to  the  abstract,  we  find  that  the 
next  statement  of  the  witness  is,  "machine  eventually 
went  back  to  Young  Bros.'  hands,"  followed  by  other 
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testimony  corroborative  of  the  fact  Taking  the  testi- 
mony in  the  case,  and  the  finding  of  the  court,  and  we 
may  say  that  it  appears  satisfactorily  that  no  prejudice 
could  have  resulted  from  the  testimony.  The  testimony 
could  only  have  affected  the  value  of  the  machine;  and 
the  court,  in  its  finding,  fixes  its  value  as  charged  in 
the  account.  It  must  have  found  that  the  machine  was 
returned. 

II.  As  a  part  of  plaintiff 's  claim,  there  is  a  freight 
account,    aggregating   some    forty-one    dollars,   as  to 

which  there  is  a  dispute;  and  it  seems  quite 

*  no  reveiiai      apparent  that  the  amount  allowed  by  the 

orrop  in         court  is  a  trifle  too  large.     But  the  exact 

amount. 

amount  to  be  allowed  is  a  matter  of  con- 
siderable doubt.  In  a  law  case  we  are  not  to  consider 
the  evidence  to  fix  the  amount.  The  deficiency,  as  we 
see  it,  is  too  trifling  to  justify  a  reversal  of  the  case, 
and  a  new  trial.  It  is  not  a  matter  of  substantial 
importance  to  either  party.  For  nominal  consider- 
ation, a  judgment  will  not  be  reversed.  Machine  Co. 
V.  Haven,  65  Iowa,  859;  Watson  v.  MoeUer^  68  lowa^ 
161.     This  point  has  been  frequently  ruled. 

III.  Several  other  questions  are  presented  in 
argument;  and,  although  points  are  claimed  by  appel- 
lant as  practically  without  conflict  of  evidence,  our 
examination  leads  to  the  conclusion  that  in  each  there 
is  such  conflict  that  the  finding  of  the  district  court  is 
conclusive.  There  are  no  grounds  for  a  reversal  of  the 
judgment,  and  it  is  Affirmed. 


The  State  v.  Bowman  et  al. 

Liquor  Nuisance :  sales  in  obioinal,  imported  packages  :  good 
FAITH  OF  defendant.  It  is  a  Tiolation  of  the  laws  of  this  state  to 
seU  intoxicating  liquors  without  a  proper  license,  though  the  sales 
are  made  only  in  original,  unbroken,  imported  packages  (see  cases 
cited  in  opinion);  and  one  who  violates  an  injunction  by  the  sale  of 
such  liquors  cannot  escape  the  penalty  on  the  ground  that  he  in 
good  faith  believed  that  such  sales  were  not  a  violation  of  the  law. 
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Appeal  from  Marshall  District  Court. — Hon.  John  L. 

Stevens,  Judge. 

Filed,  February  11,  1890. 

This  is  an  action  for  an  injunction  to  restrain  and 
enjoin  the  defendants  from  maintaining  and  carrying  on 
an  alleged  nuisance  by  the  illegal  sale  of  intoxicating 
liquors.  A  temporary  injunction  was  ordered,  and, 
pending  the  action,  an  information  was  filed  charging 
the  defendants  with  violating  the  same.  The  cause  was 
triec^  upon  its  merits,  and  at  the  same  time  the  informa- 
tion for  violation  of  the  injunction  was  heard.  The 
injunction  was  made  perpetual,  and  the  defendant  John 
A.  Bowman  was  ordered  to  pay  a  fine  of  five  hundred 
dollars  for  the  violation  of  the  injunction.  The  defend- 
ants appeal. 

Parker  <fi  Nichols  and  Blum  <6  Blum^  for  appellants. 

W.  W.  Miller^  County  Attorney,  for  the  State. 

RoTHROCK,  C.  J. — I.  It  appears  from  the  pleadings 
and  evidence  that  the  liquor  sold  by  defendants  was 
purchased  in  Chicago,  Illinois;  that  it  was  shipped  to 
Marshalltown,  Iowa,  in  boxes;  and  that  the  boxes,  with 
their  contents,  were  sold  without  any  change  being  made 
in  the  boxes  or  packages.  The  defendants  claim  that, 
as  the  sales  were  made  in  the  original  packages,  just  as 
they  were  when  imported  into  the  state,  the  defendants 
were  not  guilty  of  the  violation  of  any  law.  This  ques- 
tion was  considered  by  this  court,  and  determined  in 
the  case  of  Collins  v.  Hills^  77  Iowa,  181,  and  in  Leisey 
V.  HardiUj  78  Iowa,  286,  and  State  v.  Zimmerman^  78 
Iowa,  614.  We  discover  no  ground  for  receding  from 
the  rule  announced  in  the  cited  cases. 

11.  It  is  urged  in  behalf  of  the  defendant  John  A. 
Bowman  that  he  ought  not  to  have  been  held  guilty  of 
violating  the  temporary  injunction,  because  he  believed 
that  he  violated  no  law  in  the  sale  of  liquor  in  original 
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packages.  We  do  fiot  think  that  this  is  any  excase  for 
violating  the  injunction  by  making  sales  during  the  pen- 
dency  of  the  action.  The  evidence  shows  that  he  was 
engaged  in  quite  an  extensive  traflSc  in  liquors,  in  the  way 
above  indicated,  and  he  knew  that  the  device  adopted 
by  putting  each  bottle  in  a  separate  box  was  claimed 
to  be  a  violation  of  law,  the  same  as  selling  in  any 
other  way.  If  he  preferred  to  take  his  chances  of  making 
the  sales,  he  ought  not  to  complain  of  the  penalties. 

Affirmed. 
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107  709  1.     Larceny:  indictment  :  sufficiency.    The  indictment  in  this  case 

79  568  alleged  that  defendant,  at  a  named  time  and  place,  **  took,  stole 

126_323  ^^^  carried  away  one  horse,  of  the  value  of  one  hundred  and  fiOftj 

79    5ft8|  dollars,  the  said  property  belonging  to  J.  W.,"  etc.    Held  th&t  it 

__^^~'  was  not  bad  on  the  ground  that  it  failed  to  state  that  the  horse 

79    5t»s  was  ''feloniously"  taken, — for  to  charge  the  stealing  of  property 

. \  of  such  value  is  to  charge  a  felony;  nor  on  the  ground  that  it  did 

not  charge  that  W.  was  the  owner  of  the  horse  when  taken,— it 
being  sufficiently  clear  on  that  point;  nor  on  the  ground  that  it  did 
not  charge  the  intent  of  the  defendant  to  convert  the  horse  to  his 
own  use, — the  averment  that  he  "  took,  stole  and  carried  away" 
the  horse  being  sufficient  to  show  the  intent. 

.  3.  Practice:  trial:  irreoularitibs :  no  prejudice  shown.  The 
facts  that  during  the  trial  of  this  case  the  judge  called  an  attor- 
ney to  preside  wl)ile  he  absented  himself  for  a  time,  and  that 
the  attorney  so  presiding  interrupted  defendant's  counsel  while 
addressing  the  jury,  and  that  there  was  confusion  in  the  court 
room  during  this  time,  will  not  justify  a  reversal,  where  it  does 
not  appear  that  such  irregularities  worked  any  prejudice  to 
defendant. 

Appeal  from    Warren  District  Court — Hon.   O.  B. 

Ay  RES,  Judge. 

Filed,  February  11,  1890. 

Defendant  was  indicted,    tried  and  convicted  ot 
the  crime  of  larceny,  and  he  appeals. 
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Powell  &  McOarry  and  H.  McNeil^  for  appellant. 

John  T.  Stone^  Attorney  General,  for  the  State. 

RoTHROOK,  C.  J. — I.    The  body  of  the  indictment 

is  in  these  words:     "The  said  William  H.  Griffin,  on 

'  the  ninth  day  of  Angnst,  A.  D.  1886,  in  the 

'  todiotment:    connty  of  Warren  aforesaid,  took,  stole  and 

carried  away  one  horse  of  the  valae  of  one 
hundred  and  fifty  dollars,  the  said  property  belonging 
to  one  James  Wheeler,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  against  the 
peace  and  dignity  of  the  state  of  Iowa."  It  is  claimed 
by  counsel  for  defendant  that  the  indictment  is  fatally 
defective,  in  that  it  is  not  alleged  therein  that  the  horse 
was  feloniously  taken  by  the  defendant.  It  is  true  thnt 
under  our  practice  it  is  usually  averred  that  the  act  was 
feloniously  done.  But  we  do  not  think  such  an  aver- 
ment is  essential  to  the  validity  of  an  indictment. 
When,  as  in  this  indictment,  it  is  alleged  that  the 
defendant  "stole"  the  horse,  and  that  he  was  of  the 
value  of  one  hundred  and  fifty  dollars,  it  is  as  plain 
and  unmistakable  an  averment  that  the  act  was  "felo- 
niously" done  as  if  that  word  had  been  used.  It  is 
further  claimed  that  the  indictment  is  defective  because 
it  does  not  charge  that  Wheeler  was  the  owner  of  the 
horse  when  he  was  stolen.  This  objection  is  without 
merit.  It  is  founded  on  the  fact  that  the  indictment 
does  not  contain  the  words  "then  and  there"  before 
the  averment  of  ownership.  This  was  not  necessary. 
To  the  common  understanding,  it  is  plain  that  the  aver- 
ment means  that  Wheeler  owned  the  horse  when  he 
was  stolen.  It  is  further  urged  that  the  indictment 
does  not  charge  the  intent  to  convert  the  horse  to 
the  defendant's  use,  and  deprive  the  owner  thereof. 
The  averment  that  the  defendant  "took,  stole  and 
carried  away"  the  animal  was  sufficient  to  show  the 
animus  with  which  the  act  was  done. 

II.     There  is  no  real  dispute  on  the  facts  of  the 
casa     The  defendant  went  to  a  bam  in  Warren  county 
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on  the  night  of  the  ninth  day  of  August,  1886,  and  took 
the  horse,  and  rode  or  led  him  to  the  city  of  Des  Moines, 
where  he  arrived  at  about  seven  o'  clock  the  next  morn- 
ing. He  put  him  in  a  livery  or  sale  stable,  and  offered 
to  sell  him  for  two  hundred  dollars.  The  proprietor 
of  the  stable  suspected  that  the  horse  was  stolen,  and 
i*;    ^  called  in  an  officer,  who  pretended  to  buy  the  animal 

of  defendant.    The  sale  was  made  at  an  agreed  consid- 
f^;  eration  of  one  hundred  and  fifty  dollars;  and  the  officer 

went  with  defendant  to  get  the  money  to  pay  him,  and 
took  him  to  police  headquairters  and  locked  him  up. 
He  told  the  parties  in  Des  Moines  that  he  lived  near 
i-  Fort  Dodge;  that  he  had  raised  the  horse,  and  that  he 

^ ;,  had  stayed  with  his  uncle,  some  eight  miles  from  the 

city,   during   the   previous    night.    The    defense   was 
E-  insanity.    The  appeal  is  presented  to  us  upon  a  full 

if  transcript  of  the  evidence,  and  we  have  carefully  exam- 

ined it,  and  have  to  say  that  there  was  an  entire  failure 
to  show  that  the  defendant  was  of  unsound  mind.  The 
court  gave  the  defendant  the  widest  latitude  in  the  trial 
of  the  case.  Every  trait  of  character  showing  unusual 
acts  of  the  defendant  was  allowed  to  go  in  evidence, 
and  there  is  no  ground  for  complaint  of  the  charge  of 
the  court  to  the  jury.  It  is  urged  by  appellant  that 
the  court  erred  in  not  explaining  to  the  jury  what  is 
meant  by  the  preponderance  of  evidence,  as  applied  to 
defense  of  insanity.  We  think  the  charge  was  suffi- 
cient in  that  respect,  and  do  not  deem  it  necessary  to 
set  out  the  instructions  complained  of. 

III.    During  part  of  the  time  while  counsel  were 
engaged  in  the  argument  of  the  case  to  the  jury,  the 

presiding  judge  called  an  attorney  to  pre- 
'  trial :  irrejTu-   side  wMle  he  (the  judge)  absented  himself 

prejudice       irom  the  court  room.    Counsel  for  def end- 
shown.  ,      _  j»      •  •  1 

ant,  in  the  motion  for  a  new  trial,  set  up  as 

one  ground  therefor  that  the  attorney  was  guilty  of 
misconduct  during  the  absence  of  the  judge  by  inter- 
rupting defendant's  counsel  during  his  argument,  and 
that  there  was  great  disorder  in  the  court  room  at  the 


JANUARY  TERM,  1890.    ,  571 

Rainwater  v.  Hummell. 

same  time.  We  do  not  think  that  the  showing  of  mis- 
condact  and  disorder  was  sufficient  to  require  a  new 
trial  on  that  account.  The  interruption  of  counsel  was 
of  a  trivial  character,  and  we  cannot  say  that  the  noise 
and  confusion  in  the  court  room  was  prejudicial  to 
defendant.  We  discover  no  grounds  for  a  reversal  of 
the  judgment)  and  unite  in  the  conclusion  that  it 
should  be  ATFUuiED. 


Rainwater  v.  Hummell. 

1.  Tender :  admission  of  liability.  To  make  a  tender  of  money 
to  a  claimant  is  an  admiseion  of  liability  to  the  amount  of  the 
tender.     (See  opinion  for  citations.) 

3.     :  DEPOSIT  IN  BANK  WITHOUT  NOTICE.     Where  defendant 

tendered  to  plaintiff  money  which  he  was  owing  him,  and  plain- 
tiff refused  it,  defendant  was  not  discharged  from  liability  by 
depositing  the  money  in  a  bank  to  plaintiff's  credit,  without 
notifying  him  thereof  until  after  the  bank  had  failed. 

8.     :  OF  NO  AVAIL  IF  NOT  KEPT  GOOD.     One  who  makes  a 

tender  which  is  refused,  and  who  fails  to  keep  it  good  by  bringing 
the  money  into  court  when  sued  on  the  demand,  and  refuses  to 
pay  the  sum  when  afterwards  demanded,  loses  the  benefit  of  the 
tender. 

Appeal  from  Harrison  District  Court.— Ro^.  Scott  M. 

Ladd,  Judge. 

Filed,  February  11,  1890. 

Action  against  an  administrator  and  the  sureties 
on  his  bond,  to  recover  the  amount  of  a  balance  of  the 
distributive  share  of  an  heir  of  the  intestate,  which  the 
administrator  was,  by  order  of  the  court  of  probate, 
required  to  pay.  The  cause  was  tried  to  the  court 
without  a  jury,  and  judgment  rendered  for  plaintiff 
against  the  administrator,  and  for  the  sureties.  The 
administrator  appeals. 

Jos.  H.  Smithy  for  appellant. 

John  A.  Berry y  for  appellee. 
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Beok,  J. — L  The  defendants  in  their  answer  admit 
tnat  the  administrator  was  ordered  by  the  court  of 
probate,  npon  a  report  made  by  him,  to  pay  to  plaintiff 
the  snm  claimed  in  this  action  ;  that  the  administrator 
tendered  to  plaintiff  the  sum  he  was  ordered  to  pay 
plaintiff,  which  was  refused ;  and  thereupon  the  admin- 
istrator deposited  the  money  in  a  bank,  to  the  credit  of 
plaintiff,  notifying  him  thereof ;  and  that  the  bank 
failed,  and  plaintiff  lost  his  money,  by  reason  of  his 
failure  to  accept  it  when  tendered.  The  plaintiff,  in  a 
reply,  denies  the  allegations  of  the  answer. 

II.  The  evidence  tends  to  establish  the  tender  as 
pleaded  by  defendant.      The  court  below,   we  infer, 

found    that   the  tender  was  made.     This 
*  admission  of    finding  is  Sufficiently    supported    by    the 

evidence ;  at  least,  is  so  supported  that  we 
cannot  disturb  it,  as  being  against  the  evidence.  The 
district  court  appears  to  have  based  its  judgment  upon 
this  finding,  as  it  rendered  judgment  against  the 
administrator,  and  found  for  the  sureties,  concluding 
that  defendant,  by  the  tender,  admitted  the  indebted- 
ness, and  that  his  sureties  were  not  bound  by  that 
admission.  The  correctness  of  this  conclusion  as  to  the 
sureties  cannot  be  questioned  in  this  appeal,  as  plaintiff 
does  not  appeal,  and  the  administrator  has  not  attempted 
to  make  them  parties  to  this  appeal,  if  he  could  have 
done  so.  The  conclusion  of  the  district  court  that  the 
effect  of  the  tender  was  to  establish  the  liability  of  the 
administrator  cannot  be  doubted.  Bdbcock  v.  Harris^ 
37  Iowa,  409 ;  Sheriff  v.  Hull,  37  Iowa,  175 ;  Phelps  v. 
Kathron^  30  Iowa,  231 ;  Gray  o.  Graham,  34  Iowa,  426. 

III.  The  district  court,  we  infer,  found  that  plain- 
tiff was  not  notified  of  the  deposit  of  the  money  nutil 

after  the  failure  of  the  bank ;  and  that  after 
tobank^with-  the  tender,  and  before  the  failure  of  the 

bank,  he  demanded  the  money  of  defendant, 
who  failed  to  pay  it,  and  gave  him  no  information  of 
the  deposit  in  the  bank.  There  was  evidence  authoriz- 
ing the  court  below  to  so  find.    We  will  presume  that 
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it  did  in  fact  so  find.  Defendant  was  not  authorized  to 
deposit  money  in  a  bank  to  plaintiflE's  credit,  without 
his  knowledge  or  consent,  and  without  notice  to  him  of 
the  fact,  and  thus  relieve  himself  of  liability  to  plain- 
tiff. Surely,  in  the  absence  of  notice  of  the  deposit 
until  after  the  bank  failed,  defendant  is  liable  as  though 
no  deposit  had  been  made.  We  do  not  determine  that 
he  would  not  have  been  liable  had  he  given  such  notice 
to  plaintiff  before  the  failure  of  the  bank ;  that  ques- 
tion is  not  before  us. 

IV.  This  proceeding  is  brought  and  prosecuted 
under  Code,  section  2435,  which  is  in  this  language : 

"If  the  executors  fail  to  make  payment  of 

'  avail  if  not     any  kind  in  accordance  with  the  order  of 

kept  good.         ^.  "  ^  .  T     ,  , 

the  court,  any  jierson  aggrieved  by  that 
failure  may,  on  ten  days'  notice  to  the  executors  and 
their  sureties,  apply  to  the  court  for  judgment  against 
them  on  the  bond  of  the  executors.  The  court  shall 
hear  the  application  in  a  summary  manner,  and  may 
render  judgment  against  them  on  the  bond  for  the 
amount  of  money  directed  to  be  paid,  and  costs,  and 
issue  execution  against  them  therefor.  If  any  of  the 
obligors  are  not  served,  the  same  proceedings  in  relation 
to  them  may  be  had,  with  like  effect  as  in  an  action  by 
ordinary  proceedings,  under  similar  circumstances." 

Counsel  for  defendant  insist  that  the  case  does  not 
fall  under  this  statute,  for  the  reason  that  defendant  did 
not  fail  to  make  the  payment ;  that  he  did  make  a 
tender  of  the  sum  due  plaintiff,  who  failed  to  receive 
his  money  because  he  failed  to  accept  the  tender.  But 
the  defendant,  by  failing  to  keep  the  tender  good  by 
bringing  the  money  into  court  to  be  disposed  of  as. the 
court  should  direct,  or  by  failing  to  pay  the  money 
when  demanded,  lost  the  benefit  of  the  tender,  which 
had  no  other  effect  than  to  afford  evidence  establishing 
defendant's  indebtedness  by  reason  of  his  default.  His 
plea  of  tender  admitted  his  indebtedness,  and  that  the 
money  had  not  been  paid.  The  court  was  authorized 
to  find  he  had  failed  to  obey  the  order  for  payment  to 
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plaintiff,  and  upon  such  finding  rightly  rendered  judg- 
ment against  him,  as  authorized  by  the  statute  above 
quoted. 

V.  Counsel  insist  that  the  statute  contemplates  a 
judgment  against  the  administrator  and  sureties,  and 
the  judgment  is  erroneous,  in  that  it  is  not  against  the 
sureties  as  well  as  the  administrator.  But  if  this  be  an 
error,  which  we  do  not  determine,  it  cannot  be  the 
ground  of  complaint  of  either  plaintiflE  or  defendant, 
for  the  sureties  are  not  parties  to  this  appeal.  We 
could  not  reverse  the  cause,  for  the  reason  that  the 
judgment  does  not  run  against  them,  and  remand  the 
case  for  another  trial,  in  which  the  sureties  could  be 
held  liable.  These  considerations  lead  us  to  the  con- 
clnsion  that  the  judgment  of  the  district  court  ought 
to  be  Affirmed. 


Donover,  Administrator,  v.  Argo  et  al. 

JSstates  of  Decedents :  discovert  of  assets  :  gift  :  evidence  : 
ORDER.  The  defendants,  who  were  the  father  and  mother  of  the 
plaintiff  *8  intestate,  were  cited,  under  section  2379  of  the  Ck>de,  to 
appear  for  examination  as  to  the  possession  by  them  of  assets 
belonging  to  the  estate.  Their  testimony  showed  that  the  deced- 
ent died  at  their  house,  and  that  the  night  before  he  died  he  sold 
two  horses  to  one  P.,  who  was  the  next  day  to  give  his  notes  for 
the  price,  to-wit,  one  note  for  one  hundred  and  fifty  dollars,  and 
one  for  fifty  dollars.  He  took  one  of  the  horses  that  night,  and 
the  next  morning,  the  decedent  having  died  during  the  night,  he 
took  the  other  horse  and  left  with  the  father  the  notes  which  he 
was  to  give,  and  afterwards  paid  to  the  father  the  amount  of  the 
fifty-dollar  note.  The  larger  note  and  money  the  father  admitted  he 
still  had,  but  he  claimed  that  they  belonged  to  his  wife,  pursuant  to 
an  oral  direction  of  the  son,  that  when  the  notes  came  in  the  morn- 
ing they  should  be  hers.  Held  that,  as  the  intended  gift,  as  alleged, 
was  not  consummated  by  possession  during  the  life  of  the  son,  it 
was  void,  and  the  court  properly  ordered  the  defendant^  to 
deliver  the  property  to  the  plaintiff ;  but  a  further  order,  that 
upon  failure  so  to  do  they  should  be  imprisoned,  is  modified  eo  as 
to  apply  only  to  such  of  them  as,  having  the  power  to  deliver  the 
property,  shaU  refuse  so  to  do. 
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Appeal  from  Appanoose  District  Court. — Hon.  Dell 

Stuart,  Judge. 

Filed,  February  11,  1890. 

Proceedings  to  discover  assets  belonging  to  an 
estate,  and  to  compel  their  delivery.  From  a  judgment 
requiring  the  defendants  to  deliver  the  property  to  the 
plaintiff  they  appeal. 

Oeo.  D.  Porter^  for  appellants. 

T.  M.  Feey  for  appellee. 

Granger,  J. — The  defendants  are  husband  and 
wife,  and  were  the  parents  of  James  H.  Argo,  deceased, 
who  is  the  plaintiff's  intestate.  The  plaintiff,  under 
the  provisions  of  the  Code,  section  2379,  obtained  an 
order. from  the  district  court  of  Dallas  county  for  the 
appearance  of  the  defendants  to  answer,  and,  as  a 
result  of  the  examination,  the  district  court  found  that 
William  H.  Argo  held  a  note  for  one  hundred  and  fifty 
dollars,  and  fifty  dollars  in  money,  which  he  wrong- 
fully detained  from  the  plaintiff  as  administrator  of 
the  estate  of  James  Argo,  deceased,  under  a  claim  that 
they  belonged  to  the  defendant  Sarah  Argo,  and 
ordered  them  turned  over  immediately,  or,  at  furthest, 
on  demand  of  the  administrator,  and,  on  failure,  that 
they  be  imprisoned  until  the  order  should  be  complied 
with.  The  question  on  appeal  is  as  to  the  validity  of 
the  order.  The  examination  involved  inquiries  as  to 
other  property  as  to  which  the  district  court  made  no 
order,  and  our  investigation  may  be  limited  to  the 
order  as  to  the  note  and  money. 

As  the  order  of  the  court  was  based  on  the  state- 
ments made  by  the  defendants  at  the  examination,  and 
our  action  is  to  determine  the  validity  of  the  order,  it  is 
necessary,  to  an  understanding  of  our  ruling,  that  the 
statements  as  to  the  notes  and  money  should  appear. 
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Some  undisputed  facts  may,  however,  be  stated  as  pre- 
liminary :  "James  H.  Argo  died  at  the  home  of  his 
parents.  The  night  before  he  died  he  owned  and  sold 
a  span  of  colts  to  Mr.  Potts,  for  which  Potts  was  to 
give  his  notes,  one  for  fifty  dollars  and  one  for  one 
hundredand  fifty  dollars.  Potts  took  one  of  the  colts 
away  that  night,  and  was  to  give  his  notes,  and  take 
the  other  in  the  morning.'^  In  the  morning  he  returned 
with  the  notes,  and  took  the  other  colt,  but  before  he 
returned  James  died,  and  the  notes  were  delivered  to 
his  father.  There  is  no  question  as  to  the  attitude  of 
William  H.  Argo  at  the  time  the  order  was  made.  He 
was  examined,  and  admitted  that  he  had  the  one 
hundred  and  fifty-dollar  note,  and  had  received  fifty 
dollars  in  payment  of  the  other  note,  and  was  holding 
the  note  and  money  for  his  wife,  and  also  that  he 
received  the  notes  after  the  death  of  James. 

The  following  are  Mrs.  Argo' s  answers  under  oath, 
at  the  examination,  as  to  her  ownership  of  the  notes : 
"I  did  have  a  conversation  with  Will  and  my  son's 
cousin  about  the  Potts  notes,  and  James  said  that  *  he 
wanted  mother  to  have  them  for  his  care.'  He  said  I 
*  justly  earned  them,  and  more  too.'  He  gave  direction 
that  when  the  notes  caipe  back  in  the  morning  that  Bill 
should  'sign  them  over  to  ma.'  That  was  his  exact 
language,  as  far  as  I  can  remember.  My  husband  has 
collected  fifty  dollars,  and  my  husband  has  the  one 
hundred  and  fifty-dollar  note  in  his  possession  for  me." 
The  plaintiff  neither  took  nor  offered  testimony  in  the 
case,  except  the  answers  of  the  defendants.  The 
defendants,  however,  examined  several  witnesses  upon 
the  point  of  Mrs.  Argo's  ownership  of  the  notes,  but 
there  is  nothing  to  change  the  legal  effect  of  Mrs.  Argo's 
statements  as  to  her  rights. 

The  points  urged  by  appellants  are  that  the  court, 
in  making  its  order,  acted  without  authority  of  law, 
and  that  the  effect  of  the  order  is  to  deprive  the  defend- 
ants of  property  without  due  process  of  law.  The 
argument  proceeds  upon  the  theory  that  there  was  an 
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issue  qt  fact  to  be  determined,  and  says  that  no  one  can 
read  the  record  and  not  come  to  the  conclusion  that  the 
Argos  claimed  the  property  under  an  honest  claim  of 
right,  and,  this  being  so,  the  court  acted  without 
authority.  In  this  respect  we  think  there  is  a  misap- 
prehension of  the  question  presented  by  the  record.  If 
this  note  and  money  are  claimed  by  any  one,  it  is  by 
Mrs.  Argo.  The  question  in  the  case  is,  who  is  entitled 
to  the  possession  of  the  note  and  money  \  The  inquiry 
may,  of  course,  incidentally  involve  the  question  of 
ownership,  but  the  main  question  should  be  kept  prom- 
inent, and  not  lost  sight  of,  in  considering  other  ques- 
'tions.  We  do  not  understand  that  appellants  are 
claiming  in  this  court  that  James  Argo  made  a  verbal 
will,  which  is  the  basis  of  Mrs.  Argo's  right  to  the 
property,  but,  to  avoid  any  misapprehension  in  that 
respect,  it  may  be  well  to  say  that  she  made  no  refer- 
ence to  such  a  will,  nor  does  it  appear  that  such  a  will 
is  in  existence;  for,  to  be  the  basis  of  such  a  claim,  it 
must  be  established  in  court.  We,  therefore,  dismiss 
that  feature  of  the  case. 

Now,  let  us  take  Mrs.  Argo's  statements,  and  look 
for  any  claim  on  her  part  to  the  property.  She  nowhere 
says  it  is  her  property,  or  that  she  has  any  claims  to 
it,  nor  does  she  anywhere  state  facts  from  which  a  legal 
inference  of  ownership  or  claim  can  be  drawn.  She 
does  speak  of  *  a  gift,  but  she  says,  in  effect,  that  it 
was  unexecuted,  and  such  a  gift  is  not  valid  as 
against  an  administrator  or  others.  Willey  v.  Backus^ 
52  Iowa,  401.  When  James  talked  of  ..having  the 
notes  signed  over  to  her,  they  were  not  in  existence, 
and  were  not  while  he  lived.  She  says  she  had  no  claim 
against  him,  and  the  transaction  could  not  have  been  a 
payment.  On  what  state  of  facts,  then,  can  or  does  she 
claim  a  right  to  the  possession  of  the .  property  1  She 
nowhere  says,  in  any  way,  that  she  is  entitled  to  the 
possession.  The  fact  that  she  is  contesting  the  order  of 
thQ  court  is  the  only  ground  for  inferring  that  she 
claims  the  possession.     The  order  of  the  court  seems  to 
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have  been  made  upon  the  admitted  facts  of  the  case, 
showing  her  not  entitled  to  the  property.  We  think, 
under  the  statQ  of  facts,  the  court  did  not  err  in  making 
the  order  to  turn  over  the  property.  This  holding  in 
no  way  conflicts  with,  nor  extends,  the  rule  as  expressed 
in  Smyth  v.  Smythj  24  Iowa,  491,  or  Rickman  v. 
StardoTiy  32  Iowa,  134.  The  record  shows  that  the 
property  is  in  the  possession  of  W.  H.  Argo,  and  the 
order  provides  for  the  imprisonment  of  defendants  on 
satisfactory  proofs  of  a  failure  or  refusal  to  obey  the 
order.  It  is  likely  not  intended  that  a  defendant,  not 
in  fault,  should  be  punished;  but,  to  avoid  any  mis- 
take in  that  respect,  we  think  the  order  should  be 
so  modified  as  to  provide  that  a  party  shall  only  be 
so  imprisoned  who,  having  the  ability  to  perform  the 
order,  neglects  or  refuses  so  to  do.  With  such  a 
modification,  the  judgment  is  Affirmed. 
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1.  Pensions:  exbmftion  of  pbopbbty  pbooubed  with.  One  who 
pays  pension  money  for  the  services  of  a  stallion  upon  mares 
owned  by  him,  and  which  were  also  bought  by  him  with  pension 
money,  may  hold  the  colts  resulting  from  such  service  exempt 
from  liability  for  his  debts,  to  the  extent,  at  least,  of  the  money 
paid  for  such  services.  To  that  extent  he  has  invested  pension 
money  in  the  colts,  within  the  meaning  of  chapter  28,  Laws  of 
1884.     [ROTHBOOK,  J.,  dissenting,] 

9.  Appeal :  superfluous  abstbact  :  costs.  Although  the  judgment 
is  reversed,  the  costs  of  twenty-three  pages  of  appellant 's  abstract 
is  taxed  to  him,  because  it  is  by  so  many  more  pages  more  lengtiiy 
than  necessary  to  present  the  questions  raised  by  the  appeaL 

Appeal   from    Montgomery    District    Court.— Ro^. 

George  Carson,  Judge. 

Piled,  February  11,  1890. 
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AoTioir  to  recover  the  possession  of  one  cow  and 
three  colts.  After  the  evidence  of  both  parties  had 
been  introduced,  the  court  sustained  a  motion  of 
defendant  to  instruct  the  jury  to  return  a  verdict  in 
favor  of  plaintiff  for  the  cow ,  and  in  favor  of  defendant 
for  the  colts.  A  verdict  was  returned  accordingly, 
which  fixed  the  value  of  the  colts  at  one  [hundred  and 
thirty  dollars.  Defendant  elected  to  take  judgment 
for  the  value  of  the  colts  as  found  by  the  jury,  and 
a  judgment  for  that  amount  was  rendered  in  his  favor. 
The  plaintiff  appeals. 

jFI  p.  Oreenlee  and  (7.  JE.  Sichards^  for  appellant. 

Z.  T.  Fisher  and  S.  McPhersoriy  for  appellee. 

Robinson,  J. — The  appellee,  as  sheriff,  levied  upon 
the  property  in  controversy,  an  execution  issued  in 
favor  of  D.  W.  Jones,  and  against  plaintiff,  for  the  sum 
of  $332.98,  besides  interest  and  costs.  Appellant  claims 
that  the  three  colts  were  exempt  from  execution  by 
virtue  of  chapter  23  of  thb  Acts  of  the  Twentieth  Gen- 
eral Assembly.  They  were  foals  of  two  mares  which 
were  purchased  with  money  received  as  a  pension  from 
the  general  government,  and  the  services  of  their  sire 
were  paid  for  with  such  money.  Appellant  has  been  a 
resident  of  the  state  sixteen  years. 

I.  The  portions  of  the  statute  referred  to  which 
are  material  to  the  questions  involved  in  this  appeal 

are  as  follows:  "Section  1.  All  money 
^  weS5?ion  received  by  any  person,  resident  of  the 
prooaSSli^^  state,  as  a  pension  from  the  United  States 
government,  whether  the  same  shall  be  in 
the  actual  possession  of  such  pensioner,  or  deposited, 
loaned  or  invested  by  him,  shall  be  exempt  from  execu- 
tion or  attachment  or  seizure  by  or  under  any  legal 
process  whatever,  whether  such  pensioner  shall  be  the 
head  of  a  family  or  not.  Section  2.  The  homestead  of 
every  such  pensioner,  whether  the  head  of  a  family  or 
not,  purchased  and  paid  for  with  any  such  pension 
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money,  or  the  proceeds  or  accumulations  of  such  pen- 
sion money,  shall  also  be  exempt  as  is  now  provided 
by  the  law  of  this  state  in  relation  to  homesteads. 
*  *  *  "  It  is  contended  by  appellant  that  not  only 
all  animals  in  which  pension  money  is  invested, .  hut 
also  all  increase  thereof,  are  exempt  under  the  provis- 
ions of  section  1.  We  think  the  claim  is  too  broad. 
That  section  exempts  only  the  money  actually  invested. 
Section  2  provides  for  the  exemption  of  the  proceeds 
and  accumulations  of  pension  money  when  invested 
in  a  homestead.  The  title  of  the  statute,  which  is 
"An  act  to  exempt  from  judicial  sale  the  pension 
money  paid  to  any  person  by  the  United  States  govern- 
ment, and  certain  proceeds  and  accumulations  thereof," 
is  some  indication  of  the  legislative  intent  not  to  extend 
the  exemption  to  all  the  proceeds  and  accumulations 
of  the  investments.  Smythe  v.  Fiske^  23  Wall.  374. 
But  it  appears  that  the  plaintiff  had  invested  pension 
money  directly  in  the  colts  in  question,  in  paying  for 
•  the  services  of  the  stallion.  He  has  a  property  interest 
in  them  which  was  acquired  »by  the  payment  of  pension 
money.  Whether  or  not  there  is  also  a  property 
interest  in  them,  not  so  acquired,  which  may  be  sub- 
jected to  the  payment  of  the  debts  of  plaintiff,  is  a 
question  not  presented  by  the  record,  and  not  deter- 
mined. The  ruling  of  the  district  court  in  directing 
a  verdict  for  the  defendant  for  the  colts  was  necessarily 
based,  in  part  at  least,  on  the  assumption  that  plaintiff 
had  no  interest  in  them  w  hich  was  exempt  from  execu- 
tion, and  for  that  reason,  if  for  no  other,  was  erroneous 
II.  Appellee  complains  of  the  abstract  of  appellant 
and  has  attacked  it  by  motion.  The  abstract  contains 
«.  app«al  :  thirty-three  pages,  and  is  in'large  part  merely 
SStwctT'  *  printed  transcript  of  the  record.  Ten 
co8t8.  pages  would  have  furnished  ample  space 

for  the  printing  of  all  matter  needed  to  present  the 
material  questions  in  this  court,  hence  the  cost  of 
twenty -three  pages  of  the  abstract  will  be  taxed  to 
appellant.  Reversed. 
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Roth  ROCK,  C.  J.  {dissenting). — I  do  not  concur 
in  the  conclusion  reached  in  the  foregoing  opinion.  If 
the  colts  in  question  are  exempt,  it  must  be  because  the 
defendant  actually  invested  his  pension  money  in  them. 
The  opinion  in  effect  holds  that  to  be  the  correct  con- 
struction of  the  statute.  The  claim  of  the  plaintiff, 
that  the  Increase  of  all  ^nimals  in  which  pension  money 
is  invested  is  exempt,  is  not  approved  by  the  majority ; 
but  it  is  held  that,  because  the  services  of  the  stallions 
were  paid  for  with  the  pension  money,  the  plaintiff  has 
an  interest  in  the  colts  which  is  exempt  to  the  extent  of 
the  money  paid.  The  evidence  does  not  show  how 
much  the  plaintiff  paid  for  the  services  of  the  stallions. 
But  suppose  that  fact  were  shown.  According  to  the 
majority  opinion,  the  plaintiff  would  have  an  exempt 
interest  to  that  extent,  and  the  value  of  the  colts  in 
excess  of  that  sum  would  be  liable  to  execution.  I  do 
not  believe  any  such  result  was  intended  by  this  stat- 
ute; and,  in  my  opinion,  it  is  not  a  proper  construction 
of  the  same  to  hold  that  there  was  any  investment  of 
pension  money  in  the  colts.  There  was  an  investment 
in  the  mares,  but  none  beyond  that.  If  it  be  so  held, 
it  appears  to  me  all  increase  of  the  original  purchase 
should  be  held  to  be  exempt.  Our  exemption  laws 
do  not  contemplate  an  exemption  of  an  interest  in 
chattel  property.  I  do  not  see  how,  or  under  what  V^ 
authority,  a  partition  of  interests  can  be  made  between 
a  judgment  debtor  and  an  execution  creditor.  It 
appears  to  me  that  the  true  construction  of  the  statute 
is  that  such  property  in  existence  as  is  purchased  with 
pension  monej^  shall  be  exempt.  If  the  rule  of  the 
majority  is  correct,  an  entire  crop  would  be  exempt 
because  the  seed  was  purchased  with  pension  money. 
In  the  case  at  bar,  the  value  of  the  colts  is  largely  the 
result  of  sustenance  from  the  dams,  of  care,  attention, 
feed  and  pasture,  and  the  services  of  the  stallions  are 
but  an  inconsiderable  part  of  their  value.  In  my  opinion 
the  judgment  ought  to  be  affirmed. 
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i2   Se  Chapiit  and  Irish  v.  T^e  Chicago,  Milwaukee  and 

St.  Paul  Railway  Comi*any 

1.  Evidence:  pabol  to  oonhiadict  bill  of  lading.  A  bill  of 
lading  is  both  a  receipt  and  a  contract  (Garden  Orove  Bank  v. 
BaUway  Co,,  67  Iowa,  526),  and  as  a  receipt  it  may  be  contra- 
dicted by  parol  as  to  the  number  of  articles  received,  and  espe- 
cially  where  it  states  the  namber  as  so  many  *'more  or  less.** 

2.  InstmotionB ;  coMPREHSNSiyENBfls  of.    It  is  not  the  office  of  a 

4 

single  instruction  to  embrace  all  the  elements  of  defense,  espe- 
cially whore  the  case  is  complicated,  as  indicated  by  the  fact  that 
the  defendant  has  asked  the  court  to  give  nineteen  instructions  on 
its  behalf.  It  is  sufficient  if  all  the  points  in  the  case  are  fairly 
presented  in  the  whole  charge  taken  together. 

3.    :  too  favorable  to  appellant.    Though  an  instruction  is 

erroneous,  it  is  no  ground  for  reversal  if  the  error  is  in  favor  of 
the  appellant. 

Appeal  from  Woodbury  District  Court — Hon.  George 

W.  Wakefield,  Judge. 

Piled,  Pebruary  11,  1890. 

Action  to  recover  for  the  loss  of  nineteen  head  of 
cattle  while  in  transit  over  defendant's  line  of  road. 
Judgment  was  entered  for  plaintiffs,  from  which  the 
defendant  appeals. 

0.  J.  Taylor  and  Maries  &  Mouldy  for  appellant. 

Craig  L.  Wright  and  Joy^  Hudson  &  Joy^  for 
appellees. 

Granger,  J. — I.    The  issues  of  the  case  involved 
a  question  of  how  many  cattle  were  lost,  the  dispute 
1.  eyidbhob!       bein^  whether  the  number  was  thirteen  or 
S^ioU)Uiof  nineteen.      Plaintiffs  sought  to  show   by 
lading.  parol  how  many  cattle  were  delivered  to 

the  defendant  for  transportation,  and,  over  the  defend- 
ant' s  objection,  were  allowed  so  to  do,  fixing  the  number 
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at  one  hundred  and  seventy-four,  while  the  bills  of 
lading  issued  by  the  defendant  showiBd  but  one  hundred 
and  sixty-seven,  ''more  or  less.''  Defendant  urges 
that  parol  evidence  is  inadmissible  to  contradict  the 
bill  of  lading.  It  is  a  well-known  rule  that  receipts  are 
an  exception  to  the  general  rule  as  to  the  admissibility 
of  parol  evidence  to  contradict  or  change.  In  Qarden 
Orove  Barik  v.  Railway  Oo.^  67  Iowa,  626,  it  is  held 
that  a  bill  of  lading  is  both  a  receipt  and  a  contract, 
and  the  particular  in  which  the  testimony  in  this  case 
sought  to  contradict  or  vary  the  bill  of  lading  was  as  to 
the  number  of  cattle  received,  and  the  offer  was  within 
the  rule  recognized.  Again,  it  is  doubtful  if  the  testi- 
mony was  a  contradiction,  as  the  bill  of  lading  only 
specified  the  numbers  "more  or  less,"  which  expres- 
sion indicates  an  uncertainty  as  to  the  number.  It  was 
proper  to  show  by  parol  the  number  of  cattle  actually 
shipped. 

11.  While  the  cattle  were  in  transit  the  train  was 
overtaken  by  a  violent  snowstorm,  at  Whittemore, 
s.  imbtbuomohb:  I^^^-  The  train  had  proceeded  about  two 
ri^weMSf'  ^^^  ^  ^^^'  miles  west  of  Whittemore, 
where  it  was  stopped  by  drifts,  and  then 
backed  to  the  station,  and  the  cattle  unloaded  by  the 
trainmen,  and  put  in  a  yard,  from  which  the  missing 
ones  escaped,  and  died  on  the  prairie.  The  .court,  in  its 
third  instruction,  explained  to  the  jury  that  the  defend- 
ant would  not  be  liable  for  any  loss  which  resulted 
from  an  act  of  God.  The  instruction  undertakes  quite 
minutely  to  explain  what  would  constitute  an  act  of 
God;  the  liabilities  of  common  carriers  in  general;  and 
their  duties  in  cases  where  an  act  of  God  is  relied  upon 
as  a  defense  against  loss  of  property  while  in  their  cus- 
tody. The  criticism  against  the  instruction  is  very 
indefinite,  so  much  so  that  we  hardly  know  how  to 
treat  it;  and,  while  saying  this,  we  think  it  about  as 
definite  as  the  instruction  will  admit  of.  The  instruc- 
tion may,  as  urged,  contain  some  unnecessary  state- 
ments, and  few  instructions  are  not  vulnerable  to  such  a 
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claim.  While  the  argument  says  the  instruction  ^'con- 
tains much  that  does  not  apply  to  the  case,"  it  urges 
that  "the  rights  of  the  defendants  are  not  suflSciently 
set  forth:"  that  *' it  does  not  contain  all  the  elements 
involved  in  the  defense,  which  were  asked  by  defend- 
ant's instructions."  It  is  true  the  instruction  does  not 
contain,  nor  is  it  the  office  of  a  single  instruction  to 
embrace,  so  much.  The  instructions  asked  by  the 
defendant  are  no  less  than  nineteen,  and  upon  a  variety 
of  subjects,  and,  if  proper  to  be  given,  should  be 
expressed  in  separate  instructions.  The  instruction  is 
lengthy,  and  we  do  not  set  it  out,  but  we  think  it  a  fair 
expression  of  the  law  designed  to  be  covered  by  it,  as 
applicable  to  the  case. 

III.     The  fourth  instruction  is  made  the  basis  of  an 
assignment, *and  is  as  follows:     ''Par.  4.     If  you  find 

from  the  evidence  the  shipment  of  the  stock 
as  alleged  in  the  petition,  and  the  train  in 
which  said  stock  was  transported,  by  reason  of  a  storm 
and  extreme  cold,  was  unable  to  proceed  beyond 
Whitteraore;  and  that  the  defendant,  by  its  agent  and 
servants,  unloaded  said  cattle  at  Whittemore,  without 
the  consent  of  plaintiffs,  and  placed  them  in  yards 
insufficient  in  strength  or  size  to  ordinarily  prevent 
cattle  from  escaping  therefrom,  and  that  they  escaped 
therefrom  without  any  fault  or  negligence  on  the  part 
of  the  plaintiffs;  and  that  in  placing  said  stock  in  such 
insufficient  yards  the  defendant  did  not  exercise  reason- 
able care  and  prudence;  and  that  any  of  the  stock  so 
escaping  were  lost  and  perished  without  any  negligence 
on  the  part  of  the  plaintiffs  contributing  thereto, — then 
you  will  find  for  the  plaintiffs;  but  if  you  find  from  the 
evidence  that  the  cattle  were  then  in  charge  of  one  of 
plaintiffs,  and  were  unloaded  at  Whittemore  at  his 
request,  to  be  sheltered  and  fed,  and  he  took  charge  of 
the  same,  and  placed  them  in  the  yards,  from  which 
they  escaped  and  perished  in  the  storm,  then  the  defend- 
ant would  not  be  liable.  If  you  should  find  that  defend- 
ant was  requested  to  place  cars  of  cattle  next  the  coal 
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sheds,  and  defendant  failed  to  comply  with  the  request, 
SQch  failare  would  not,  as  a,  matter  of  law,  be  negli- 
gence. You  will  determine  whether  defendant  was 
negligent  in  its  care  of  the  cattle,  from  all  the  facts  and 
circumstances  in  evidence." 

It  must  be  conceded  that  in  so  far  as  the  instruc- 
tion attempts  to  express  the  law  it  is  correct.  The 
criticism  upon  it  is :  * '  It  is  open  to  much  the  same 
objections  as  the  third  one;  it  does  not  set  forth  all  the 
elements  of  defense."  The  argument  then  proceeds 
upon  that  theory,  and  says :  '*  It  takes  no  account  of 
any  duty  or  obligation  on  the  part  of  the  plaintiffs 
towards  the  care  of  the  cattle,  unless  he  had  in  fact 
taken  exclusive  charge  of  them;  and  leaves  the  inference 
that  the  plaintiffs  could,  by  refusing  to  consent  to  any 
act  of  defendant  in  trying  to  preserve  the  cattle,  and, 
though  present,  refraining  from  exercising  exclusive 
control  over  them  when  unloaded,  cast  the  entire  burden 
and  responsibility  as*  to  their  preservation  on  the  defend- 
ant; and,  in  th^t  part  of  it  as  to  the  claimed  request  as 
to  placing  cars  next  the  coal  sheds,  it  simply  says  such 
failure  so  to  place  them  would  not,  as  a  matter  of  law, 
be  negligence."  Looking  to  other  instructions  given, 
the  grounds  of  complaint  are  covered  in  every  essential 
particular.  The  liability  of  the  defendant  is  placed 
clearly  on  its  negligence  in  placing  the  cattle  in  an 
insecure  place,  and  the  jury  are  expressly  told  that,  if 
the  loss  did  not  occur  in  consequence  of  such  negligence, 
the  defendant  is  not  liable. 

It  is  urged  that  no  rule  is  given  in  this  instruction 
**as  to  loss  by  the  act  of  God."  That  is  true,  but  the 
rule  is  given  in  the  third  instruction.  As  illustrating 
the  complaints  generally  as  to  the  instructions,  it  is  said 
this  instruction  gives  no  rule  as  to  the  burden  of  proof. 
But  the  following,  as  taken  from  other  instructions  on 
the  burden  of  proof  in  the  case,  are  given:  ''"Par.  3. 
Such  are  the  issues  made  by  the  parties  by  the  pleadings 
herein,  and  you  are  instructed  that  the  burden  is  upon 
the  plaintiffs,   in  order  to  entitle  them  to  recover,  to 


• 


686  SUPREME  COURT  OP  IOWA, 

Chapin  &  Irish  v.  The  Chicago,  M.  &  St.  P.  Ry.  Co. 

prove  to  you  by  a  preponderance  of  the  evidence  all  the 
material  allegations  of  their  petition  which  have  not 
been  admitted  in  defendant's  answer,  and  substantially 
as  set  forth  in  the  first  paragraph  of  this  charge."  The 
answer  admitted  the  receipt  of  the  cattle,  except  as  to 
the  number  admitted;  their  transportation;  and  set  up 
facts  as  to  their  being  lost  in  the  storm.  In  fact,-  to  a 
prima-facie  right  to  recover,  it  was  only  necessary  for 
the  plaintiffs  to  show  the  number  of  the  cattle  lost,  and 
their  value.  With  the  loss  established  by  the  defend* 
ant  as  a  common  carrier,  the  burden  shifted  to  it  to 
justify  the  loss.  McCoy  v.  JRailway  Co.,  44  Iowa,  424. 
Then,  as  to  the  burden  shifting  to  the  defendant, 
the  court  in  the  same  instruction,  after  elaborating  the 

law  as  to  the  liability  of  the  defendant, 
'favorable  to    Said  as  foUows  :     "Ordinary  care  depends 

on   the   circumstances    of  each    particular 
case,  and  is  such  care  as  a  person  of  ordinary  prudence 
and  skill  would  usually  exercise  under  like  or  similar 
circumstances,  and  the  failure  to  exercise  such  care  is 
negligence.     So  in  this  case,  if  you  find  from  the  evi- 
dence the  shipment  of  the  stock  in  question,  the  pay* 
ment  of  the  freight  thereon,  and  the  failure  to  deliver 
all  thereof,  as  alleged  in  plaintiffs'  petition,  and  set  out 
in  the  first  paragraph  of  this  charge,  then  the  plaintiffs 
will  have  made  out  a  prima-facie  case  to  entitle  them 
to  recover  in  this  action,  and  the  burden  will  be  apon 
the  defendant  to  prove  that  that  care  and  skill  on  their 
part  would  not  have  prevented  the  loss  or  injury;  or 
that  the  stock,  if  any,  was  lost  through  the  intervention 
of  the  act  of  God,  or  by  reason  of  the  viciousness  or 
unruliness  or  fault  of  the  stock  while  being  transported, 
or  that  the  plaintiffs  were  in  charge  thereof  in  transpor- 
tation,  ^nd  failed  to  exercise  reasonable  care  over  same, 
which  resulted  in  the  loss  of  the  cattle;  and,  if  either 
of  these  have  been  shown,  then  the  burden  of  proof  is 
shifted  to  plaintiffs  to  show    affirmatively,   by   their 
evidence,  that  negligence  on  the  part  of  the  defendant 
contributed  to  or  concurred  with  the  act  of  God,   or 


JANUARY  TERM,  1890. 


687 


Brockman  ▼.  The  City  of  Creston. 


with  the  disposition  of  the  stock,  and  produced  the 
injury  or  loss  complained  of."  Without  approving  the 
entire  instruction,  we  say  that  if  there  is  error  it  is  in 
favor  of  the  defendant,  and  of  which  it  should  not 
complain. 

IV.  The  defendant  asked  some  nineteen  different 
instructions,  some  of  which  are  entirely  inapplicable  to 
the  real  issue  being  tried,  and  many  are  a  restatement 
of  those  given  by  the  court,  in  diiferent  language  and 
form,  the  giving  of  which  would  have  been  no  more 
advantageous  to  the  defendant  than  those  given.  To 
set  out  the  instructions  asked,  and  comment  upon  the 
action  of  the  court  in  refusing  them,  would  serve  no 
good  purpose.  We  unite  in  saying  that  the  case  was  fairly 
submitted  by  the  instructions  giveQ.  The  testimony 
fully  sustains  the  verdict.  Afpibmsb. 


1. 


2. 


8. 


Brookman  v.  The  City  of  Creston. 

Cities  and  Towns :  powers  :  disposition  of  pubuo  pbopbrty. 
A  city-  has  no  power,  either  under  section  470  of  the  Code,  or 
under  section  1,  chapter  89,  Laws  of  1880,  or  under  any  .other  stat- 
ute, to  convey  its  real  estate  to  the  county  in  which  it  is  located, 
in  consideration  of  the  location  of  the  county-seat  in  such  city. 
(Compare  District  Toumship  v,  Thomas,  69  Iowa,  50.) 


:  UNLAWFUL  disposition  OF  PROPERTY  :  INJUNCTION  BY  TAX- 
PAYER :  GOOD  FAITH :  EXTENT  OF  INTEREST.  "Where  a  city  is 
attempting  to  dispose  of  public  property  without  authority  of 
law,  one  who  has  property  liable  to  taxation  in  the  city  may  main- 
tain an  action  to  restrain  such  disposition,  though  he  be  not  a 
resident  of  the  city  (see  opinion  for  citations);  and  the  court  cannot 
inquire  into  his  motives  in  prosecuting  the  action,  nor  deny  him 
relief  because  his  interest  as  a  taxpayer  is  inconsiderable. 


: : :  when  bight  of  acjtion  matures.    Plaintiff 

in  such  case  need  not  defer  his  action  until  a  tax  has  actually  been 
levied  upon  his  property  by  reason  of  the  wrongful  disposition  of 
the  property  of  the  city,  but  may  have  the  preventive  remedy  by 
injunction  as  soon  as  damage  is  threatened  by  the  unlawful  act. 

: :  REMEDY.    In  such  case  injunction  to  prevent  the 
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unlawful  act  is  the  proper  remedy,  and  not  certiorari. 


J 


688  SUPREME  COURT  OF  IOWA, 

Brockman  v.  The  City  of  Creston. 

Appeal  from  an  order  allowing  an  injunction^  granted 
by  Hon.  J.  W.  Harvey,  Judge  of  the  Third 

Judicial  District. 

Filed,  February  11,  1890. 

Plaintiff,  in  his  petition,  prays  that  the  defend- 
ants may  be  enjoined  from  enforcing  and  obeying  an 
ordinance  of  the  city  of  Creston  providing  for  the  con- 
veyance of  certain  lots,  and  the  city  buildings  thereon, 
of  the  value  of  thirty-live  thousand  dollars,  to  Union 
county,  and  restrained  from  the  delivery  to  it  of  a  deed 
executed  under  said  ordinance,  and  held  as  an  escrow 
by  one  of  the  defendants,  to  be  delivered  when  the 
county  shall  remove  the  county-seat  from  Afton^  and 
relocate  it  at  Creston.  An  order  for  a  preliminary 
injunction  was  allowed,  fr6m  which  defendants  appeal. 

J.    B.  Sullivan^  Thomas  L.  Maxwell,  Banna    & 

Porter  and  McDill  &  Sullivan^  for  appellants. 

* 

J.  M.  Milligan  and  T,  M.  Stuart^  for  appellee. 

Beck,  J. — I.  The  facts  of  this  case  are  few,  and 
involve  no  dispute.  The  defendant  acquired  the  title 
of  certain  lots  in   the    city    of  Creston,   and    erected 

'  i^hereon  a  large  and  valuable  building,  which,  together 
with  the  lots,  is  worth  thirty-five  thousand  dollars. 
The  building  has.  been  used  for  city  purposes,  but  is 

>  larger  than  is  demanded  therefor,  and  is  well  adapted 
for  a  court  house,  and  offices  required  by  the  cdunty. 
It  appears  to  have  been  constructed  for  use  by  the 
county,  and  was  intended  as  an  inducement  for  the 
relocation  of  the  county-seat  at  Creston.  The  city 
adopted  an  ordinance  donating,  with  certain  reserva- 
tions, the  lots  and  building  to  the  county  on  condition 
of  the  relocation  of  the  county-seat  'at  Creston,  and 
execut-ed  a  deed  to  the  county  conveying,  with  reserva- 
tions specified  in  the  ordinance,  the  property  to  it, 
which  was  put  into  the  possession  of  one  of  the  defend- 
ants to  be  held  as  an  escrow,  and  to  be  delivered  to  the 
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county  upon  the  performance  of  the  condition  of  the 
relocation  of  the  county-seat  at  Creston.  A  petition  is 
being  circulated  by  a  large  number  of  the  citizens  of 
the  county,  with  the  expectation  and  purpose  of  pro- 
curing signers  in  suflScient  numbers  to  authorize  the 
submission  of  the  question  of  relocation  to  a  vote  of 
the  people.  The  plaintiflf  is  a  resident  of  Afton,  and 
has  never  lived  in  Creston,  though  he  owns  real  estate 
of  small  value  there.  He  is  opposed  to  the  relocation  of 
the  county-seat  at  Creston,  and  has  circulated  and  signed 
remonstrances  against  it. 

11.   It  is  a  familiar  rule  of  the  la*w  that  cities  and 
other  municipal  corporations  can  exercise  only    such 

authority  as  is  expressly  granted  by  their 
*  towBs:  pow-    charters,  or  legislative  acts  creating  them,  or 

era:  dlsposl-  .,.         i«-i*  ■•  ^  ••■ 

tion  of  public  uecessanly  implied  in  such  grant,  or  inci- 
dent thereto;  and  reasonable  doubts  as  to  the 
existence  of  authority  in  such  corporations  are  always 
to  be  resolved  agaiilst  it.  See  1  Dill.  Mun.  Corp.,  -sec. 
55,  and  cases  cited.  No  statute  of  this  state  grants 
cities  the  authority  to  dispose  of  or  convey  their  prop- 
erty except  for  purposes  contemplated  by  law.  They 
have  power  to  dispose  of  their  real  property  for  pur- 
poses authorized  by  law,  and  for  no  other  purpose.  The 
purpose  of  the  disposition  of  the  lands  determines  the 
question  of  authority.  A  city  may  sell  its  lands  when 
its  interests  require  that  they  be  sold;  but  it  possesses 
no  authority  to  give  away,  or  to  convey,  without  con- 
sideration, or  for  a  purpose  which  it  has  no  authority 
to  advance,  any  of  its  property.  The  city  holds  its 
property  for  the  uses  and  benefits  of  the  peoj)le.  It  is, 
as  it  were,  a  trustee  for  its  citizens,  and  must  use  the 
property  it  holds  for  purposes  sanctioned  by  law. 
There  is  no  statute  authorizing  a  city  to  erect  buildings 
for  the  county,  or  to  give  to  it  a  house  and  lands,  to 
induce  the  relocation  of  the  county-seat.  It  may  prob- 
ably be  to  the  advantage  of  the  city  and  its  citizens  to 
induce  such  an  act.  It  may  probably  result  to  the  great 
advantage  of  the  citizens  that  manufactories,  store- 
houses, hotels  and  the  like  be  constructed.     But  it  is 
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not  within  the  authority  of  the  city  to  convey  its  prop- 
erty for  such  purposes.  Counsel  for  defendant  thinks 
that  the  authority  to  dispose  of  the  lands  of  the  city  to 
secure  the  county-seat  is  conferred  on  the  city  govern- 
ment by  Code,  section  470,  and  section  1,  chapter  89,  Acts 
Eighteenth  General  Assembly.  The  first  statute  is  as 
follows :  *'  They  shall  have  power  to  purchase  or  con- 
demn, and  pay  for  out  of  the  general  fund,  and  enter 
upon  and  take  any  lands  within  or  without  the  terri- 
torial limits  of  such  city  or  town  for  the  use  of  public 
squares,  streets,  parks,  commons,  cemeteries,  hospital 
grounds,  or  any  other  proper  and  legitimate  municipal 
use,  and  to  enclose,  ornament  and  improve  the  same. 
They  shall  have  entire  control  of  the  same,  and  shall 
have  power,  in  case  such  lands  are  deemed  unsuitable 
or  insufficient  for  th^  purpose  for  which  they  were 
originally  granted,  to  dispose  of  and  convey  the  same; 
and  conveyances  executed  in  accordance  with  this  chap- 
ter shall  be  held  to  extinguish  all  rights  and  claims  of 
any  such  town  or  city  to  such  lands  existing  prior  to 
such  conveyance.  But,  when  such  lands  are  so  disposed 
of  and  conveyed,  enough  thereof  shall  be  reserved  for 
streets  to  accommodate  adjoining  property-owners." 
For  the  other  statute,  see  McClain's  Code,  section 
730,  and  Miller's  Code,  141.  It  is  in  this  language : 
^' Any  city  of  the  first  or  second  class,  organized  under 
the  general  laws  of  this  state,  shall  have  power  to 
acquire  real  estate,  or  an  interest  therein,  as  a  purchaser 
at  an  execution  sale,  where  such  city  is  the'plaintiff  in 
execution,  or  otherwise  interested  in  the  proceeding, 
and  to  dispose  of  the  property,  or  interest  therein,  so 
acquired,  and  also  to  dispose  of  any  real  estate,  or 
interest  therein,  including  any  streets  or  portion  thereof 
vacated  or  discontinued,  however  acquired  or  held  by 
such  city,  in  such  manner  and  upon  such  terms  as  the 
city  council  shall  deem  just  and  proper."  These  stat- 
utes confer  no  authority  upon  the  cities  to  convey  lauds 
or  other  property  for  uses  not  contemplated  by  law. 
The  statutes  authorize  the  cities  to  dispose  of  the  lands. 
It  may  be  admitted  that  the  purposes  of  the  disposition 
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are  not  prescribed  by  the  statute.  It  snrely  does  not 
prescribe  that  such  disposition  shall  be  made  to  enable 
the  city  to  do  things  for  which  no  authority  is  con- 
ferred. The  exercise  of  such  power  is  not  incidental  to 
the  exercise  of  power  conferred  upon  the  city,  or  neces- 
sary for  the  exercise  of  any  express  power.  Should 
there  be  doubt  upon  this  subject, — and  surely  it  cannot 
be  claimed  that  these  statutes  should  be  interpreted  to 
confer  the  power  in*  question  without  a  doubt, — that 
doubt  must  be  resolved  against  the  existence  of  the 
power  in,  and  its  exercise  by,  the  city.  In  obedience  to 
the  doctrines  we  have  just  announced,  we  must  hold 
that  the  conveyance  of  the  property  in  question  cannot 
be  made  in  the  exercise  of  the  lawful  authority  of  the 
city.  See,  in  support  of  these  conclusions,  District 
Township  V.  ThomaSj  59  Iowa,  50." 

III.    It  is  insisted   by    defendants'   counsel  that 
plaintiff  cannot  maintain  this  action  for  the  reason  that 

9L :  aniawfui  he  is  uot  a  cltizeu,  resident  or  taxable  inhab- 

pr^rty^V'  itaut  of  the  city.  The  position  of  counsel  is 
taxpayer^^  to  the  effect  that  a  non-resident  owner  of 
exte^nt*of '  property  in  a  city  can  have  no  remedy 
uteres .  agaiust  it  to  restrain  the  illegal  sale  or  dispo- 
sition of  property.  It  is  not  denied  that  a  citizen,  resi- 
dent or  taxable  inhabitant  of  the  city  could  maintain 
this  action.  We  think  that  a  resident  owner  of  property 
situated  in  a  city  is  entitled  to  no  measure  of  justice 
which  is  denied  to  a  non-resident  owner.  He  is  entitled 
to  his  action  to  restrain  the  unlawful  disposition  of  city 
property,  for  the  reason  that  his  interests  as  a  taxpayer 
are  prejudiced  thereby.  Now,  surely  it  cannot  be  pre- 
tended that  a  non-resident  taxpayer  is  not  entitled  to 
maintain  an  action  to  restrain  acts  of  the  city  govern- 
ment which  are  prejudicial  to  his  interest,  when  a  res- 
ident conld  maintain  such  proceedings.  It  will  be  at 
once  seen  that  such  a  distinction  as  to  the  rights  of 
property-owners  is  in  conflict  with  just  ideas  of  that 
equality  of  rights  which  is  secured  by  the  foundation 
principles  of  our  laws,  and  by  constitutional  gaarantiesi 
2  Dill.  Mun.  Corp.,  sec.  736;  High.  Inj.,  sec.  794.     In  the 
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f  oUoyiriiig  cases  the  residence  <3r  citizenship  of  persons 
whose  interests  were  prejudiced  by  manicipal  action  was 
not  esteemed  essential  to  authorize  them  to  maintain 
actions :  Brandirff  v.  Harrison  County^  50  Iowa,  164; 
Olmstead  v.  Boards  24  Iowa,  33;  Litchfield  v.  Polk 
County^  18  Iowa,  70.  It  must  be  remembered  that  the 
doctrine  we  recognize  is  not  based  upon  the  right  of  the 
property-owner  or  taxpayer,  resident  or  non-resident, 
to  dictate  .and  control  the  administration  of  the  city 
government,  and  to  nullify  by  proceedings  in  the  courts 
the  lawful  apts  of  the  city  officers,  legislative  or  execu- 
tive, done  in  the  administration  of  the  city's  affairs,  for 
the  reason  that  the  proposed  acts  of  the  city  do  not 
promote  its  interest,  or  are  against  public  policy.  The 
foundation  of  the  doctrine  is  the  interference  with  the 
rights  of  the  taxpayer  in  the  increase  of  the  burden  of 
taxation,  or  the  liability  thereto,  by  misappropriating 
the  property  of  the  city,  which  may  demand  the  levy 
of  taxes  to  acquire  other  property  in  its  place;  or,  the 
property  having  been  acquired  through  taxation,  its 
disposition  would  be  in  effect  a  misappropriation  of 
taxes  which  may  occasion  levies  to  take  the  place  of  the 
misapplied  tax. 

IV.  It  is  urged  that  the  plaintiff  is  not  prosecut- 
ing this  action  in  good  faith.  This  claim  is  based  upon 
the  ground  that  he  is  a  resident  and  property-owner  of 
Afton,  the  county-seat,  which  the  people  of  Creston  are' 
endeavoring  to  relocate.  It  is  argued  that  he  is  impelled 
by  motives  of  self-interest  which  will  be  promoted  by 
the  defeat  of  the  effort  of  the  Creston  people  to  cause 
the  removal  of  the  county-seat  to  their  town.  As  we 
have  seen,  his  right  to  prosecute  this  suit  is  based  upon 
the  fact  that  he  is  a  taxpayer  of  Creston.  We  cannot 
inquire  into  his  motives,  but  must  enforce  the  rights 
which  he  establishes,  though  his  motives  for  the  pros- 
tjcution  of  the  suit  may  be  other  than  escape  from  liabil- 
ity from  the  payment  of  taxes. 

V.  It  is  said  that  the  value  of  the  plaintiff's  prop- 
erty in  Creston  is  inconsiderable,  and  his  taxes,  therefore, 
are  trifling.     But  the  law  does  not  bestow  remedies  and 
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measure  of  relief  because  of  large  amounts  in  litigation. 
The  taxpayer  who  owns  property  of  small  value  is 
entitled  to  the  same  remedies  and  the  same  relief,  to 
protect  his  right^s,  aa  the  man  who  pays  taxes  on  the 
largest  property  in  the  to^n. 

VI.  It  is  claimed  that  plaintiff  is  prematurely 
prosecuting  this  action,  and  that  he  cannot  maintain 
3  . .       the    proceeding   until  a  tax  is  levied,  by 

rfrtt  ofTo-     reason  of  the  disposition  of  the  house  and 
tion  matures.  Jq^  \^  questiou.     But  the  law  will  grant 

preventive  remedies  when,  loss  and  damage  are  threat- 
ened by  the  act  of  the  city  government.  Not  only  will 
plaintiff's  rights  be  more  perfectly  protected  by  enjoin- 
ing proceedings  before  taxes  be  levied,  but  the  interests 
of  the  city  and  citizens  will  be  secured  from  the  unjust 
effects  which  might  flow  from  declaring  the  city's  action 
illegal  after  contracts  and  deeds  were  executed  in  reli- 
ance thereon, 

VII.  Counsel  claim  that  the  plaintiff  has  errone- 
ously chosen  his  remedy;  that  it  should  have  been 
.  .      .       hj"  certiorari.     But  it  is  well  settled  that 

remedy.  ^he  proper  proceeding  to  arrest  an  attempt 
of  a  municipal  corporation  to  unlawfully  dispose  of  its 
property  to  the  injury  of  the  taxpayers,  as  well  as  to 
do  other  acts  void  for  want  of  authority,  is  in  chancery, 
where  an  injunction  will  afford  the  appropriate  relief. 
These  considerations  lead  us  to  the  conclusion  that 
the  order  of  the  district  court  allowing  the  injunction 
ought  to  be  Affirmed. 
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Lamm  v.  Sooy  (two  cases).  g  J^j 

1.  Estates  of  Decedents :  claims  :  limitation  :  equitable  belief  : 
MODE  OF  TRIAL.  Where  a  claimant  of  the  fourth  class  seeks  to 
prove  his  claim  against  the  estate  of  a  decedent  more  than  twelve 
months  after  notice  of  administration,  the  court  should  first  deter- 
mine whether  the  circumstances  are  such  as,  in  equity,  should 
remove  the  har  of  the  statute  (Code,  sec.  2421),  and,  if  so,  the 
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issues  of  fact  arising  by  operation  of  law  should  be  submitted  to  a 
jury,  unless  a  jury  is  waived.  (See  Ingham  v,  Dudley,  60 
Iowa,  22.) 

2.     :  BELATED  CLAIMS  *.  EQxnTABLB  RBUEF.    The  decedent  in  this 

case  was  surety  on  one  note,  and  the  guarantor  of  others,  and  all 
the  notes  belonged  to  plaintiff,  and  he  filed  his  claims  based 
thereon  against  the  administrator  after  six,  but  within  twelve, 
months  of  the  publication  of  the  notice  of  administration.  He 
did  not  file  his  petition  for  proving  up  the  claims  until  after  the 
twelve  months  had  expired,  and,  to  take  the  case  out  of  the  special 
statute  of  limitations  (Code,  sec.  2421),  he  showed  that  the  delay 
was  caused  by  an  effort  on  his  part  to  make  the  claims  out  of  the 
principal  debtors,  against  whom  he  had  proceeded  with  all  possible 
dispatch,  but  with  only  partial  success,  and  that  he  filed  his  peti- 
tion to  prove  up  the  'claims  as  soon  as  he  knew  that  they  had  not 
been  allowed.  The  estate  was  unsettled,  and  it  did  not  appear  that 
it  was  prejudiced  by  the  delay  in  prosecuting  the  claims.  Held 
that  the  court  rightly  adjudged  plaintiff  to  be  entitled  to  equitable 
rehef  as  against  the  bar  of  the  statute. 

Appeal  from  Shelby  District  Court. — Hon.   George 

Carson,  Judge. 

Piled,  February  11,  1890. 

9 

Actions  to  establish  certain  claims  against  the  estate 
of  Michael  Langton,  deceased,  of  which  the  defendant 
Sooy  was  the  duly  appointed  and  qualified  administra- 
tor. There  being  two  cases,  resting  partly  upon  the 
same  facts,  and  involving  the  same  questions,  they  are 
submitted  together.  On  June  27,  1887,  plaintiff  filed 
his  petition  to*establish  his  claim,  on  a  note  alleged  to 
have  been  executed  to  him  by  C.  A.  Topping  and  the 
deceased  for  one  hundred  and  fifty  dollars,  with  ten  per 
cent,  interest  from  date;  that  he  had  filed  said  claim 
July  17, 1885;  that  said  administrator  neglected  to  allow 
the  same.  Wherefore  he  asks  that  it  be  established 
and  allowed.  On  March  13,  1888,  he  filed  an  amend- 
ment, stating  that  deceased  was  surety  on  said  note; 
that  he  had  filed  the  same  for  allowance  within  twdve 
months  from  the  qualification  of  defendant  as  adminis- 
trator; that  he  had  filed  his  petition  at  the  first  term  of 
court  after  the  note  became  due,  seeking  to  collect  the 
same  from  Topping;  that  Topping  filed  an  answer  for 
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delay  only,  and  that  plaintiff  was  prevented  from 
obtaining  judgment  until  May  19,  1886;  that,  with  due 
diligence,  he  caused  an  execution  to  issue  against  said 
Topping,  which  was  returned,  December  5, 1887,  wholly 
unsatisfied,  whereupon  plaintiff  filed  his  petition  to 
have  his  claim  allowed,  and  as  soon  as  he  knew  of  said 
claim  having  been  disallowed;  '^that  the  estate  has  not 
suffered  any  damage  because  of  the  claim  not  having 
been  sooner  established;  that  the  estate  is  not  closed; 
and  the  plaintiff  claims  that  he  is  now,  under  the 
equity  branch  of  the  court,  enabled  to  prove  his  claim 
against  said  estate." 

On  March  13,  1888,  appellee  filed  his  motion  to 
transfer  the  case  to  the  equity  calendar,  and  that  the 
same  be  tried  as  an  equitable  cause,  which  motion  was 
sustained,  to  which  appellant  ei^cepted.  On  the  fif- 
teenth day  of  June,  1888,  cause  came  on  for  hearing, 
and  appellant,  in  open  court,  demanded  the  impaneling 
of  a  jury  to  try  the  issues  in  the  case,  which  request 
was  overruled  by  the  court,  to  which  appellant  excepted. 
Thereupon  the  court  proceeded  to  hear  the  cause,  and, 
being  fully  advised,  ordered  and  decreed  that  the  claim 
be  allowed,  with  interest,  to  which  the  appellant  also 
excepted. 

On  the  same  (twenty-seventh)  day  of  June,  1887, 
the  plaintiff  also  filed  his  petition  for  an  allowance  of 
$839.06,  balance  alleged  to  be  due  '^  on  judgment  in  the 
district  court,  Shelby  county,  Iowa,  on  notes  and  mort- 
gages guarantied  by  decedent,  copies  of  which  are 
hereto  attached,"  which  claim  was  indorsed:  ''Filed 
July  6,  18^5.  W.  J.  Davis,  Clerk.  Rejected.  H.  B. 
Swift,  Administrator."  Each  of  the  six  notes  set  out 
was  indorsed. 

''For  value  received  I  hereby  guaranty  payment  of 
the  within,  with  interest  at  eight  per  cent,  per  annum, 
waiving  demand  and  notice  of  protest. 

"M.  Langton." 

On  March  13,  1888,  appellee  filed  an  amendment, 
stating  that  the  notes  were  given  to  him  by  John  A. 
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Wright,  and  secnred  by  mortgage  on  the  lands 
described;  that  deceased  indorsed  and  guarantied  said 
notes  to  plaintiff  for  valuable  consideration;  that  the 
last  of  said  notes  becomes  due  August  15, 1890,  each  one 
of  said  notes  falling  due  one  year  apjfrt  from  their  date. 
Appellee  avers  that  he  caused  the  debt  to  become  due, 
under  the  terms  of  the  mortgage,  on  the  fifteenth  day 
of  January,  1885,  and  procured  his  decree  of  foreclosure 
January  14,  1885,  and  caused  special  execution  to  be 
issued  for  the  sale  of  the  property,  which  was  sold  May 
16,  1886,  for  one  thousand  dollars;  and  that  the  balance 
of  the  judgment  could  not  be  made  of  Wright,  as  he  was 
insolvent.  Appellee  states  that  he  could  not  have  filed, 
or  had  his  claim  established,  for  the  reason  that  he  did 
not  know  until  August,  1887,  that  his  claim  had  been 
disallowed  by  the  administrator,  and  at  once  tiled  his 
petition  to  have  his  claim  allowed;"  that  the  estate  is 
still  open,  and  no  injury  can  come  to  it  by  reason  of 
this  claim  not  having  been  established  witliin  twelve 
months  of  the  appointment  of  the  administrator;  and 
asks  that  the  same  be  now  established.  On  March  13, 
1888,  the  plaintiff  filed  a  motion  to  transfer  to  equity, 
the  same  as  in  the  other  case,  which  was  sustained,  and 
appellant  excepted.  On  June  15,  1888,  the  cause  came 
on  for  hearing,  and  like  proceedings  were  had  to  those 
in  the  other  case,  and  an  order  and  decree  that  the 
claim  be  allowed.  From  these  orders  and  decrees  the 
defendant  appeals. 

Smith  &  OulUson^  for  appellant. 

Plait  Wicks  and  Beard  <fe  Myerly^  for  appellee. 

Given,  J. — I.     These  claims,  not  having  been  filed 

within  six  months  after  the  first  publication  of  notice 

1.  E8TATB8of      ^^  ^^  administrator's  appointment,  became 

oiaimsf  umi-    claims  of  the  fourth  class.     Code,  sec.  2420. 

Ib/e^'wiil??"'  Claims  of  that  class,  "not  filed  and  proved 

mode  of  trial,  within  twelve  months  of  the  giving 'of  the 

notice  aforesaid,  are  forever  barred,    unless  the  claim 

is    pending    in    the  district  or  supreme  court^    unless 
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peculiar  circnmstances  entitle  the  claimant  to  equitable 
relief."  Code,  sec.  2421.  We  understand  appellee's 
position/ to  be  that  claims  presented  for  allowance  after 
twelve  months,  because  of  peculiar  circumstances  entit- 
ling the  claimant  to  equitable  relief,  are  of  equitable 
cognizance.  Clearly,  it  is  for  a  court  of  equity  to  deter- 
mine whether  the  peculiar  circumstances  alleged  and 
proven  entitle  the  cla^Jraant  to  equitable  relief ;  that  is, 
whether  the  circumstances  are  such  as  that,  in  equity, 
the  bar  of  the  statute  should  be  removed. 

Section  2411,  Code,  provides  that,  if  the  .claim  is 
not  admitted,  the  court  may  hear  and  allow  the  same, 
or  may  submit  it  to  a  jury ;  and  on  such  hearing,  unless 
otherwise  provided,  all  provisions  of  the  law  applicable 
to  an  ordinary  proceeding  shall  apply.  Issues  of  fact, 
in  an  action  in  an  ordinary  proceedijig,  must  be  tried 
by  a  jury,  unless  the  same  is  waived  by  the  parties. 
Code,  sec.  2740.  It  is  provided  in  section  2410 that  "all 
claims  filed  and  not  expressly  admitted  in  writing, 
signed  by  the  executor,  with  the  approbation  of  the 
court,  shall  be  considered  as  denied,  without  any  plead- 
ing on  behalf  of  the  estate."  The  defendant  not  having 
filed  any  answer  to  either  i>etition,  it  follows  from  this 
provision  that  each  and  every  allegation  of  both  of  the 
plaintiif's  petitions  was  denied,  and  thereby  the  burden 
was  cast  upon  him  to  prove  each  material  allegation. 
Appellee's  contention  is  that  there  was  no  issue  sub- 
mitted to  the  trial  court  except  as  to  whether  the  claims 
were  barred  or  not.  Surely,  other  issues  were  joined, 
^  whether  considered  or  not.  The  only  facts  admitted  on 
the  trial  were  that  Sooy  had  been  administrator  since 
the  seventh  of  August,  1884 ;  that  the  note  introduced 
in  evidence  in  the  first  case  is  the  original  one  filed  in 
this  case  against  M.  Langton,  deceased,  and  the  same 
upon  which  judgment  was  rendered  against  Topping. 
There  was  no  admission  that  the  deceased  had  executed 
the  note  with  Topping,  or  that  he  had  executed  the 
guaranties  on  the  other  six  notes,  or  that  the  same  were 
unpaid.     In  short,  none  other  of  the  allegations  of  the 
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petition  were  admitted.  It  is  said  that  the  administra- 
tor admitted  in  his  report  that  the  deceased  sustained 
the  relations  alleged  to  these  notes.  That,  at  most,  was 
but  evidence  ;  but  we  do  not  think  his  report  will  bear 
such  construction.  In  reporting:  claims  filed  against  the 
estate,  he  states  :  "X.  Lamm,  on  guaranty  note,  $839.06. 
X.  Lamm,  on  security  note,  $179.62.  Administrator 
has  not  sufficient  information  to  pass  upon,  as  yet." 
This  is  no  admission,  but  a  statement  of  the  alleged 
character  of  the  claims  tiled. 

Standing  thus,  the  first  issue  to  be  determined  was 
whether  the  circumstances  proven  were  such  as,  in 
equity,  should  remove  the  bar  of  the  statute,  and,  if  so, 
then  whether  the  claimant  was  entitled  to  an  allowance 
of  the  claims,  or  any  part  thereof.  The  latter  are 
clearly  issues  of  fact ;  tried  by  ordinary  proceeding, 
and  hence  '^must  be  tried  by  jury,  unless  the  same  is 
waived.'*  The  provisions  of  section  2421,  Code,  were 
not  intended  to  deprive  the  parties  of  a  trial  by  jury 
when  otherwise  they  would  be  enti4;led  thereto.  Our 
conclusion  is  that  in  such  cases  the  court  should  hear 
and  determine  whether  the  circumstances  are  such  as  to 
entitle  the  claimant  t.o  equitable  relief  as  against  the 
bar  of  the  statute ;  and,  if  so,  then  that  the  case  be  dis- 
posed of  the  same  as  other  claims.  See  Ingham  v. 
Dudley,  60  Iowa,  22. 

II.  The  issues  as  to  the  plaintiflE  's  right  to  equita- 
ble relief  against  the  bar  of  the  statute  were  fully  heard, 

g  -belated    and  fairly  disposed  of.     The  circumstances 

claims  :^e^uit-  alleged  and  established  as  grounds  for 
equitable  relief  in  the  first  case  are  that  the 
deceased  was  surety  on  the  note.  The  plaintiff  pro- 
ceeded, with  all  possible  dispatch,  to  make  collections, 
as  far  as  he  could,  from  the  principal ;  and,  that  failing, 
he  filed  his  petition  herein  as  soon  as  he  knew  that  the. 
claims  had  been  disallowed.  In  the  other  case,  it  is 
sought  to  charge  the  estate  because  of  the  deceased 
having  guarantied  the  six  notes,  the  last  of  which  is  not 
due,  according  to  its  face.  Appellee  states  that,  under 
a  provision  of  the  mortgage,  he  declared  the  whole  debt 
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due,  and  proceeded  to  the  collection  thereof  against  the 
maker  of  the  notes,  realizing,  by  foreclosure  and  sale, 
one  thousand  dollars  in  May,  1885,  and  that  he  did  not 
prove  his  claim  against  the  estate  for  the  balance,  for 
the  reason  that  he  did  not  know  until  August,  1887, 
that  it  had  been  disallowed.  Mr.  Wicks  testifies  that 
Mr.  Sooy  was  demanding  that  the  money  should  be 
made  from  Topping  before  the  estate  should  be  com- 
pelled to  pay.  This  is  denied  by  Mr.  Sooy,  but  it  was 
certainly  very  natural,  under  the  circumstances,  that  he 
should  desire  that  the  collections  should  be  made  from 
the  principal,  as  far  as  possible ;  and  such  seems  to  have 
been  the  effort  and  purpose  of  the  plaintiff.  In  Johnston 
t).  Johnston^  36  Iowa,  608,  it  was  said :  *'  Each  case 
must  be  determined  upon  its  own  peculiar  circumstances. 
*  *  *  *  A  most  controlling  consideration  is  that  the 
estate  remains  unsettled.  The  assets  have  not  been 
distributed,  and  had  not  when  this  claim  was  filed. 
That  equality  which  is  equity  dictates,  as  a  rule,  that 
the  assets  of  an  estate  should  be  paid  to  creditors 
in  proportion  to  their  demands,  and  when  the  estate 
remains  unsettled  all  should  be  paid,  if  there  are  suffi- 
cient means,  and,  if  not,  then  ,pro  rata^  unless  there 
exists  some  legal  difficulty,  or  unless  to  so  order  would 
work  injustice  to  others  having  higher  or  equal  claims 
upon  the  funds.'  "  In  view  of  the  nature  of  the  claims 
and  all  the  circumstances,  we  are  of  the  opinion  that 
the  claimant  is,  in  equity,  entitled  to  be  relieved  against 
the  bar  of  the  statute,  and  that,  in  so  far  as  the  judg- 
ment of  the  district  court  so  finds,  it  should  be  affirmed. 
Our  opinion  is  that  the  appellant  was  entitled  to  a  trial 
by  jury  npon  the  issue  joined  by  operation  of  law,  as  to 
the  validity  of  claims,  and  that  the  court  erred  in  deny- 
ing that  right.  The  order  and  judgment  of  the  district 
court  is,  therefore,  affirmed  as  to  the  finding  that  the 
claims  are  not  barred  by  the  statute,  and  is  reversed  in 
so  far  as  it  finds  that  said  claims  should  be  allowed 
against  the  estate.  The  case  will  be  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 
Reversed  in  part  ;  affirmed  in  part. 
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Phillips  v.  Cabpenter  et  al. 

Life  Insurance :  payable  to  '*  legal  heirs  : "  widow  not  ah 
HEiB.  Where  a  decedent  left  a  widow  and  one  child,  and  also  a 
life  insurance  policy  payable  to  his  "  legal  heirs,"  held  that  the 
widow  was  not  included  in  the  term  '*  legal  heirs,"  and  thait 
the  whole  amount  of  the  policy  was  payable  to  the  guardian  of 

"     the  child.  (See  opinion  for  meaning  of  word  "  heirs  "  in  this  state.) 

Appeal  from    Jones    District    Court. — Hon.    J.    H. 

Presto ji^,  Judge. 


Filed,  February  11,  1890. 

Action  to  recover  one-half  of  the  amount  paid 
upon  a  policy  of  insurance.  Dr.  J.  H.  Phillips  died, 
leaving  the  plaintiff,  his  widow,  and  one  child,  Bessie 
Phillips,  a  minor,  surviving  him,  of  which  minor  H.  M. 
Carpenter  was  duly  qualified  as  guardian.  The  deceased, 
at  his  death,  held  a  certificate  of  insurance  on  his  life, 
in  full  force,  issued  to  him  by  the  Grand  Lodge  of  the 
Ancient  Order  of  United  Workmen  of  the  State  of 
Iowa,  for  two  thousand  dollars,  payable,  at  his  death, 
to  ''his  legal  heirs."  By  agreement,  the  grand  lodge 
paid  one  thousand  dollars  to  H.  M.  Carpenter,  guardian, 
and  one  thousand  dollars  to  R.  M.  Bush,  clerk  of  said 
court,  which  last  one  thousand  dollars  is  held  subject 
to  the  result  of  this  suit.  Issue  being  joined,  as  to 
whether  the  said  Irene  B.  Phillips,  widow,  is  a  legal 
heir  of  said  deceased,  the  cause  was  submitted  to  the 
court,  and  judgment  entered  for  the  one  thousand 
dollars  in  the  hands  of  R.  M.  Bush,  clerk,  in  favor  of 
H.  M.  Carpenter,  guardian.     Plaintiff  appeals. 

Remley  &  Ercanhrack^  tor  appellant. 


/.  W.   Doxsee^  for  appellees. 
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GiVEK,  J. — L  The  certificate  under  consideration 
being  payable  to  the  ''legal  heirs"  of  Dr.  J.  H.  Phillips, 
deceased,  the  proceeds  thereof  are  not  to  be  divided  as 
personal  property  of  the  estate,  but  go  directly  to  the 
persons  designated  in  the  certificate.  The  sole  question 
presented  in  the  record  is  whether  the  plaintiff,  widow 
of  the  deceased,  is  a  "legal  heir,"  within  the  meaning 
of  those  words  as  nsed  in  the  certificate.  It  is  conceded 
that  at  common  law  the  widow  was  not  an  heir  of  her 
husband,  because  her  dower  right  began  at  the  time  of 
her  marriage,  and  became  complete  on  the  death  of  her 
husband,  and  could  not  be  taken  away,  by  will  or  other- 
wise, without  her  consent.  Mr.  Blackstone  (2  Comm. 
201)  defines  an  ''heir"  to  be  "he  upon  whom  the  law 
casts  the  estate  immediately  on  the  death  of  the  ances- 
tor." Adopting  this  definition,  appelhint  contends 
that  our  statutes  with  respect  to  the  widow's  right  to 
share  in  life  insurance,  in  personal  property,  and  in  real 
estate  in  excess  of  one-third,  makes  her  a  legal  heir. 
Sections  1182  and  2372  exempt*  the  proceeds  of  life 
insurance  from  the  payment  of  debts,  and  provide  that 
it  shall  inure  to  the  separate  use  of  the  husband,  or 
wife  and  children,  to  be  disposed  of  like  other  prop- 
erty left  by  the  deceased.  As  between  the  assured  and 
the  insurer,  the  policy  is  a  contract  for  the  benefit  of  the 
beneficiary,  who  takes  by  contract,  rather  than  by 
inheritance.  The  naming  of  the  beneficiary,  though 
not  a  bequest,  partakes  of  its  nature.  Robinson  v. 
Duvally  12  Rep.  (Ky.)  466.  The  widow  is  not  made  a 
legal  heir  of  her  husband  by  the  statutes.  She  takes 
under  the  contract,  of  which  the  statutes  are  a  part, 
and  not  by  inheritance.  As  to  personal  property,  while 
it  is  true  the  husband  may  dispose  of  it  during  his  life 
without  the  consent  of  his  wife,  he  cannot  dispose  of  it 
by  will  so  as  to  deprive  his  widow  of  her  rights  therein. 
She  takes  of  the  personal  property  as  a  matter  of  right, 
and  not  as  an  heir. 

The  only  instance,  under  our  statutes,  wherein  the 
rights  given  to  a  widow  partake  of  the  nature  of  heir- 
ship, is  under  section  2455,  Code,  which  provides;    "  If 
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the  Intestate  leave  no  issue,  the  one- half  of  his  estate 
shall  go  to  his  parents,  and  the  other  half  to  his  wife." 
In  Burns  v.  Keas^  21  Iowa,  257,  it  was  held,  as  to  all  in 
excess  of  one-third,  the  widow  takes  as  heir  at  law. 
See,  also.  Smith  v.  ZucTcmeyer^  53  Iowa,  14.  As  to  the 
excess  over  one-third,  the  widow  takes,  not  by  contract, 
nor  in  her  own  right,  but  as  an  heir.  It  will  be  observed 
that  the  plaintiff  is  not  entitled  to  share  in  the  proceeds 
of  this  insurance,  under  sections  1182  and  2372,  unless 
she  is  a  legal  heir ;  for  such  are  designated  as  the  bene- 
ficiaries. Blackman  v.-  Wadsworth^  65  Iowa,  80,  is 
directly  in  point.  There  was  a  devise  by  George  Briggs 
to  H.  H.  Blackman,  who  died  before  the  testator,  leav- 
ing the  plaintiff,  his  widow,  and  a  brother,  Charles, 
surviving  him.  The  question  was  whether  the  plaintiff 
was  heir  to  her  deceased  husband,  so  as  to  inherit  the 
devise  under  section  2337,  which  provides:  *'If  a 
devisee  die  before  the  testator,  his  heirs  shall  inherit 
the  amount  so  devised  to  him."  The  court  says: 
"Where  a  word  like  the  word  'heirs'  has  a  plain  and 
well-recognized  meaning,  we  ought  certainly,  as  a 
general  rule,  to  adopt  that  meaning ;  and  we  should 
not  be  justified  in  adopting  any  other,  except  for  rea- 
sons of  a  very  cogent  character.  We  do  not  discover 
such  reasons  in  the  case  at  bar,  and  conclude  that 
Charles  M.  Blackman  is  the  heir  of  his  deceased 
brother,  Henry  H.  Blackman,  within  the  meaning  of 
the  statute  in  question.  While  we  hold  that  the 
brother  is  heir,  we  are  disposed  to  hold  that  the  widow 
is  not."  There  are  certainly  no  more  cogent  reasons  in 
this  case  than  in  that  for  holding  that  the  widow  is  the 
legal  heir. 

As  designating  a  beneficiary  in  a  policy  of  insurance 
is  in  the  nature  of  a  testamentary  devise,  we  are  to 
deterqiine  whom  the  deceased  intended  by  the  designa- 
tion "legal  heirs,"  and  in  doing  so  we  are  to  consider 
the  circumstances  under  which  the  designation  was  made, 
and  the  technical  and  generally  accepted  meaning  of 
the  words  employed.     It  does  not  appear  whether  the 
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assured  had  a  right  to  change  the  beneficiary  or  not, 
nor  are  any  other  circumstances  shown,  except  that  he 
left  the  plaintiff,  his  widow,  and  one  child  surviving 
him.  These  circumstances  not  only  show  that  the 
plaintiff  is  not  entitled  to  recover  under  section  2465,  ' 
Code,  the  intestate  leaving  issue  surviving,  but  indicate 
an  intention  that  she  should  not  share  in  the  proceeds  of 
this  insurance.  If  the  term  "legal  heirs"  was  used 
in  its  technical  sense,  then  she  is  not  such  because  of 
the  issue  surviving ;  if  in  the  commonly  accepted  sense, 
then  she  is  not  a  legal  heir.  The  distinction  between 
the  word  ''widow"  and  the  work  "heir"  is  marked  in 
common  parlance.  No  one  having  children  speaks  of 
his  wife,  in  contemplation  of  her  survivorship,'  as  his 
heir ;  but  it  is  believed  it  is  universal  that  she  is  referred 
to  as  widow,  and  the  children  as  heirs.  While  tech- 
nically, and  in  the  single  instance  stated,  a  widow  may 
become  a  legal  heir  of  her  deceased  husband,  our  con- 
clusion is,  under  the  facts  of  the  case,  that  whether 
used  in  their  technical  or  general  sense,  the  words 
"legal  heirs"  were  not  intended,  and  should  not  be 
construed,  to  include  the  plaintiff. 

II.  Appellee  filed  a  counter-claim  containing  cer- 
tain allegations  which,  on  motion  of  plaintiff,  were 
struck  out  as  immaterial.  The  judgment  being  for 
appellee,  and  he  not  having  appealed,  we  cannot  con- 
sider his  complaint  against  the  sustaining  of  said 
motion.    The  judgment  of  the  district  court  is 

Affirmed. 


Cobb  v.  McElrot. 

Contracts:  U5I>erstandino  of  partibs:  coNSTRncnoN.  Section 
8652  of  the  Code,  which  provides  that  "when  the  terms  of  an 
agreement  have  been  intended  in  a  different  sense  by  the  parties 
to  it,  that  sense  is  to  prevail  against  either  party  in  which  he  had 
reason  to  suppose  the  other  understood  it/'  applies  to  oral  as  well 
as  to  written  contracts. 
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Appeal  from  Louisa    District  Court — Hon.    J.    K. 

Johnson,  Judge. 

Piled,  Pebruary  12,  1890. 

Action  to  recover  an  amount  alleged  to  be  due  by 
virtue  of  a  verbal  agreement  and  on  account.  There 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for 
defendant.     The  plaintiff  appeals. 

R.  Caldwell  and  L.  A.  Riley ^  for  appellant. 

No  appearance  for  appellee. 

Robinson,  J. — The  amount  involved  in  this  case 
being  less  than  one  hundred  dollars,  the  trial  judge 
certified  to  this  court  certain  questions  of  law  for  its 
determination. 

I.  The  first  question  we  are  required  to  consider  is 
stated  as  follows :  "  Where  action  has  been  brought 
upon  a  parol  contract,  which  contract  is  denied  in  the 
answer  of  defendant,  is  section  3652  of  the  Code  appli- 
cable thereto?"  The  section  named  is  as  follows: 
"  When  the  terms  of  an  agreement  have  been  intended 
in  a  different  sense  by  the  parties  to  it,  that  sense  is  to 
prevail  against  either  party  in  which  he  had  reason 
to  suppose  the  other  understood  it."  We  think  the 
question  is  open  to  objection,  but,  assuming  that  it  is 
designed  to  refer  only  to  cases  where  the  terms  of  a 
verbal  agreement  have  been  intended  in  a  different  sense 
by  the  parties  to  it,  it  must  be  answered  in  the  affirmative. 
Section  3652  does  not  distinguish  between  verbal  and 
written  agreements,  but  in  letter  is  as  applicable  to  one 
class  as  to  the  other.  The  terms  of  a  verbal  agreement 
may  be  disputed,  and  difficult  to  establish,  bftt  they  are 
as  much  within  the  spirit  of  the  statute  as  though 
written.  The  fact  that  they  are  denied  would  not  affect 
the  application  of  the  statute.  There  is  no  ground  for 
concluding  that  the  general  assembly  designed  it  to 
apply  only  to  agreements  in  writing. 
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11.  Other  questions  certified  are  not  discussed  by 
counsel,  and  need  not  be  specially  mentioned.  Some- 
thing is  said  in  argument  in  regard  to  the  correctness 
of  an  instruction  given,  as  applied  to  two  contracts 
alleged  to  have  been  pleaded,  but  that  U  a  matter  not 
presented  by  the  questions  certified,  and  for  that  reason 
it  cannot  be  considered.  The  judgment  of  the  district 
court  is  Affirmed. 


IS     86 


The  State  v.  Boris. 

Bastardy:  paterntty  of  child:  evidbncb.  In  a  bastardy  proceed- 
ing, where  it  was  shown  that  the  prosecutrix  was  much  in  the  70  605I 
company  of  a  man  other  than  the  defendant  shortly  before  the  ^  ^^ 
child  was  begotten,  and  that  she  bad  had  a  marriage  engagement  gj  S56 
with  such  other  person,  which  had  for  some  time  been  abandoned,  '7d  ^ 
evidence  that  she  and  such  other  person  had,  some  eight  years  |  ^^  ^^ 
before,  been  together  at  a  hotel,  locked  up  in  a  room  for  several  108  742I 
hours,  was  properly  admissible  as  bearing  upon  the  probable  char-  ^  fl05| 
acter  of  their  associations  near  the  time  when  the  child  was 
begotten,  and  thus  upon  the  question  of  the  paternity  of  the  child. 

Appeal  from  Buchanan  District  Court. — Hon.  D.  J. 

Lenehan,  Judge. 

Filed,  February  12,  1890. 

Proceeding  under  the  bastardy  act.  From  judg- 
ment for  maintenance,  the  defendant  appeals. 

Chas.  E.  jRansier,  for  appellant. 

H.  W.  JSblmanj  for  appellee. 

Granger,  J. — Mary  Weismiller  is  the  mother  of 
an  illegitimate  child,  born  April  25,  1888;  and  she 
institutes  this  proceeding  against  the  defendant,  as  its 
putative  father,  for  its  support.  The  record  presents 
but  one  question  which  we  are  required  to  notice.  The 
alleged  intercourse,  under  the  statements  of  the  prose- 
cuting witness,  occurred  somewhere  from  the  tenth  to 
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the  twentieth  of  August,  1887.  In  July  before,  the 
prosecuting  witness  was  in  the  company  of  one  Damon, 
with  whom  years  before  she  had  a  marriage  engagement, 
which  had  been  abandoned  or  broken  for  some  time. 
She  rode  with  him  from  Independence  to  Oelwein,  July 
4,  some  twenty  miles,  and  the  last  of  July  she  was 
twice  in  his  company  when  she  was  at  Oelwein,  on  busi- 
ness, at  each  time  staying  at  his  home  over  night,  sleep- 
ing with  his  mother.  The  last  of  July  she  went  to  his 
house  on  Saturday,  and  on  Sunday  he  procured  a  horse 
and  buggy,  and  they  rode  together  to  the  house  of  one 
Searls.  In  her  testimony  she  stated  that  she  was  at 
Maynard  with  Damon  some  seven'or  eight  years  before, 
on  a  fourth  of  July.  She  was  then  asked  if  at  that 
time  she  and  Damon  were  not  at  a  hotel,  locked  in  a 
room  for  several  hours.  An  objection  that  the  testi- 
mony was  incompetent,  immaterial  and  too  remote  was 
sustained,  and  appellant  urges  the  ruling  as  error.  If 
the  intimacies  had  not  to  some  extent  been  renewed 
between  the  prosecuting  witness  and  Damon  so  recently, 
and  at  the  particular  time  they  appear  to  have  been, 
we  might  feel  induced  to  say  the  circumstances  sought 
to  be  proved  were  too  remote.  If  it  had  been  true  that 
the  occurrence  claimed,  as  to  being  locked  in  a  room  in 
a  public  house,  had  occurred  in  July,  1888,  there  would 
be  no  question  of  its  materiality  in  a  case  where  the 
testimony  was  conflicting  as  to  the  paternity  of  a  child. 
In  such  a  case,  the  fact  would  be  proper  for  the  jury  to 
consider.  It  is  in  evidence  as  to  her  being  with  Damon 
in  July,  both  at  his  home  and  riding  with  him.  Now, 
suppose  the  jury  should  believe  that  the  being  in  such 
a  room  years  before  was  for  improper  purposes, — ^and  it 
is  a  fact,  unexplained,  from  which  such  an  inference 
might  be  drawn,  though  not  necessarily, — would  not 
the  fact  of  prior  misconduct  be  a  material  aid  in  deter- 
mining the  probabilities  of  misconduct  in  July,  1888  ? 
The  July  visits  and  conduct  in  1888  were  allowed  in 
proof  only  to  let  the  jury  say  if  another  than  defendant 
was  likely  the  father  of  the  child.    It  does  seem  as  if 
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the  jury  could  better  weigh  such  circumstances  in  the 
light  of  the  former  conduct  of  the  parties.  If,  in  their 
former  acquaintance,  their  conduct  was  exemplary,  and 
above  suspicion,  it  might  jtistify  a  like  inference  at  the 
renewal  of  acquaintance.  If  otherwise,  would  not  the 
fact  as  well  aid  to  a  just  conclusion?  It  must  not  be 
understood  that  we  intimate  a  conclusion  that  should 
be  drawn  from  any  fact  which  the  testimony,  when 
admitted,  might  establish.  We  only  say  the  testimony 
should  have  been  admitted  and  considered. 

Other  errors  are  assigned,  all  of  which  have  been 
considered,  but  there  is  no  other  on  which  we  would 
reverse.  However,  to  avoid  misapprehension,  we  will 
say  that  on  some  of  the  points  the  ruling  would  be  sus- 
tained because  of  the  condition  of  the  record,  and 
beyond  the  question  of  the  record  we  have  not  inquired. 
Because  of  the  eiror  pointed  out,  the  judgment  is 

Bevebsed. 


Lindsey  v.  The  Le  Mars  Bank  et  al. 

Evidence :  action  on  lost  draft.  In  an  action  for  the  value  of  a 
lost  draft,  the  evidence  (see  opinion)  is  considered,  and  Tield  to 
establish,  without  conflict,  that  the  draft  was  drawn  and  delivered 
to  plaintiff,  and  by  him  sent  by  mail  to  another,  who  never  received 
it;  that  it  was  lost  in  the  mail,  and  was  never  paid  to  any  one, 
though  seven  years  had  elapsed;  and,  upon  this  uncontradicted 
evidence,  held  that  plaintiff  was  entitled  to  judgment. 

Appeal  from  Plymouth  District  Court — Hon.  Scott 

M.  Ladd,  Judge. 

Piled,  Febeuaby  12,  1890. 

Action  for  the  value  of  a  lost  draft.    Judgment 
for  defendant,  and  plaintiff  appeals. 

Sam.  Hussey  and  Martin^   Oaynor  &  Scott,  for 
appellant. 

Argo  &  McDuffie^  for  appellee. 


608  SUPRE^fE  COURT  OF  IOWA, 

Lindsey  y.  The  Le  Mars  Bank. 

Granpeu,  J. — The  defendant  Dent  is  a  banker  at 
Le  Mars,  Iowa;  and  on  December  25,  1882,  he  issued  to 
plaintiff  the  following  draft :. 

"Wm.  H.  Dent,  Banker, 

'*Le  Mars,  December  25,  A.  D.  1882. 
"  Pay  to  the  order  of  Edmund  Lindsey  one  hundred 
and  seven  and  fifty-one-liundredths  dollars.     National 
Bank  of  Illinois.  Wm.  H.  Dent." 

This  draft  was  indorsed  as  follows : 

'*Pay  to  the  order  of  A.  R.  Loomrs. 

** Edmund  Lindsey." 

The  essential  averments  of  the  petition  are  that 
plaintiff  received  the  draft  at  Boonesborough,  Iowa, 
December  26,  1882,  and,  with  the  above  indorsement 
thereon,  mailed  the  same  at  Boonesborough  to  A.  R. 
Loomis,  in  care  of  Millard  F.  Le  Roy,  the  private  secre- 
tary, attorney,  agent  and  cashier  of  said  A.  R.  Loomis' 
bank  at  Manchester,  Iowa,  the  said  A.  R.  Loomis  being 
at  the  time  in  California;  that  neither  Le  Roy  nor 
Loomis  ever  received  the  draft,  and  that  the  draft  is 
lost.     The  answer  to  the  petition  is  a  denial. 

The  only  question  in  the  case  is,  are  the  averments 
of  the  petition  so  established  by  the  evidence  as  to 
entitle  the  plaintiff  to  judgment?  The  district  court 
must  have  found  they  were  not,  as  it  gave  judgment 
for  the  defendant. 

The  cause  was  tried  to  the  court  without  the  aid  of  a 
jury,  and  its  findings  have  the  force  and  effect  of  a  ver- 
dict. The  question,  then,  with  us,  i,s,  is  the  testimony 
so  without  conflict  that,  as  a  matter  of  law,  the  plaintiff 
should  have  judgment?  We  think  it  is.  The  petition 
seeks  to  recover  on  the  grounds  that  the  plaintiff  pur- 
chased the  draft  of  the  defendant;  that  it  was  lost  in 
the  mails,  and  has  not  been  paid.  The  petition  was 
not  assailed  by  motion  or  demurrer,  and  its  sufflciency 
cannot  now  be  questioned.  It  ;raust  be  regarded  as 
stating  a  cause  of  action.     We  then  look  to  the  proofs. 
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Tbe  plaintiff  gave  the  following  testimony:  ^'Answer. 
The  draft  was  dated  about  the  twenty-fifth  day  of 
December,  1882,  drawn  by  the  Le  Mars  bank,  Wm.  H. 
Dent,  banker,  on  the  National  Bank  of  Illinois,  for  the 
amount  of  $107.61,  payable  to  the  order  of  Edmund 
Lindsey.  My  book  shows  that  I  received  the  draft  on 
the  twenty-fifth  day  of  December,  1882.  Question. 
What  did  you  do  with  the  draft  ?  A.  The  following 
day,  as  shown  by  my  letter-book,  I  indorsed  the  draft 
payable  to  the  order  of  A.  R.  Loomis,  and  mailed  to 
him  in  care  of  M.  P.  Le  Roy,  Manchester,  Delaware 
county,  Iowa,  with  a  letter  instructing  Mr.  Loomis  to 
apply  the  amount  on  my  notes  due  from  me  to  A.  R. 
Loomis;  Loomis  being  at  that  time  in  California,  and 
M.  F.  Le  Roy  being  his  agent,  attorney  and  cashier 
of  his  bank  at  Manchester,  Delaware  county,  Iowa.'* 
Thig  testimony  stands  uncontradicted  and  unimpaired 
by  other  testimony  in  the  case.  It  is  shown  on  cross- 
examination  that  about  that  time  he  was  doing  con- 
siderable business,  and  buying  many  drafts;  but  his 
statements  are  made  from  his  letter-book,  showing  the 
transmission  of  the  draft,  and  in  addition  he  says  he 
has  positive  recollection  that  he  received  the  draft,  and 
sent  it  to  Mr.  Loomis.  The  fact  that  the  draft  was 
issued  at  that  time  is  not  disputed.  With  this  testi- 
mony, the  fact  of  sending  the  draft  must  be  treated  as 
established. 

Next,  was  the  draft  lost  ?  Mr.  Loomis  was  at  the 
time  in  California,  and  Mr.  Le  Roy  was  his  cashier, 
clerk  and  agent,  and  had  charge  of  his  affairs  in  his 
bank.  The  draft  was  sent  to  Loomis,  in  Le  Roy's  care, 
at  Manchester.  He  is  the  man  who  would  have  received 
it,  if  it  reached  there  in  the  regular  course  of  mails, 
which  should  have  been,  at  the  outside,  in  two  days 
after  mailing.  He  says  in  his  testimony:  "I  have 
examined  carefully,  several  times,  my  books,  papers 
and  oflice  desk,  and  find  no  evidence  of  such  draft.  If 
mailed  to  me,  it  did  not  reach  me;  and  I  am  positive  I 
never  had  it.     I  never  turned  it  over  to  Mr.  Loomis  nor 
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indorsed  it,  and  never  drew  the  money  on  it."  Besides 
this,  the  testimony  shows  that  he  has  examined  the 
books  and  they  furnish  no  evidence  of  its  receipt. 

Now,  if  we  stop  there,  what  is  the  status  of  the 
easel  Do  not  these  facts  show  a  loss,  if  uncontra- 
dicted ?  Seven  years  have  elapsed,  and  no  trace  of  the 
draft  is  since  found.  To  our  minds,  the  testimony  thus 
stated  is  amply  sufficient,  if  uncontradicted,  to  show, 
as  a  matter  of  law,  the  loss  of  the  draft. 

Now  let  us  look  for  testimony  to  present  a  conflict 
as  to  these  facts.  It  is  said  in  argument  that  neither 
Le  Roy  nor  Loomis  say  they  did  not  receive  the  drafts. 
But  that  is  a  mistake,  ai^  to  Le  Boy,  who  was  the  only 
one  at  home,  and  who  would  have  received  it.  He  says, 
in  words:  "I  am  positive  I  never  had  it.''  '  Mr.  Dent 
says  he  had  money  in  Chicago  to  pay  the  draft;  but  he 
does  not  say  it  was  paid,  nor  is  there  any  showing  that 
the  draft  has  ever  been  returned,  as  is  usual.  The  tes- 
timony shows  that  such  drafts  are  generally  returned 
in  about  thirty  days. 

The  testimony,  without  any  conflict  whatever, 
shows  that  neither  Lindsey  nor  Loomis  has  ever  had 
pay  on  the  draft.  The  court  cannot  presume,  in  the 
absence  of  all  evidence,  that  some  one  may  have  wrong- 
fully presented  it,  and  received  payment;  and  such  a 
presumption  must  be  indulged  to  overcome  the  showing 
made  by  the  plaintiff.  We  think,  with  the  uncontra- 
dicted testimony  in  the  case,  there  should  have  been  a 
judgment  for  the  plaintiff.  Reversed. 


Deering  v.  Lawrence  et  ah 

Fraudulent  Conveyance :  husband  and  wife  :  bvu>encb.  Defend- 
ant held  the  title  to  a  farm  which  had  been  paid  for  in  part  with 
his  wife^s  money,  and  which  they  contracted  to  seU  on  certain 
terms,  but  the  sale  was  not  to  be  consummated  until  a  subsequent 
date.  Prior  to  that  date  they  made  and  recorded  a  deed  to  the 
purchaser  without  his  knowledge ;  but  he  accepted  the  conveyance 
and  paid  for  the  land.    With  a  portion  of  the  purchase  money  the 
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wife  bought  other  land,  taking  title  to  herself.  A  few  days  prior 
to  the  making  of  the  voluntary  deed,  defendant  was  sued  by  plain- 
tiff, and  judgment  was  afterwards  obtained  against  him.  The 
wife  did  not  know  that  he  was  indebted,  and  knew  nothing  of 
plamtiff  's  claim  until  after  the  first  farm  had  been  sold  and  paid 
for ;  and  she  contracted  for  the  second  one,  and  made  a  payment 
thereon,  some  months  before  the  action  was  brought  against  defend- 
ant. Held  that,  though  there  is  some  evidence  of  a  fraudulent 
intent  upon  defendant's  part  in  making  the  voluntary  deed,  there 
is  nothing  to  show  that  the  wife  pai'ticipated  therein ;  and.  having 
purchased  the  second  farm  with  her  share  of  the  proceeds  of  the 
first  one,  she  was  properly  adjudged  to  hold  it  free  from  liability 
for  the  plaintiff 's  judgments 

Appeal  from  Lyon  District  Court. — Hon.  George  W. 

Wakefield,  Judge. 

Filed,  February  12,  1890. 

Action  in  equity  to  subject  real  estate  to  the  pay- 
ment of  a  judgment.  There  was  a  trial  on  the  merits, 
and  a  judgment  in  favor  of  defendants.  The  plaintiff 
appeals. 

E,  T.  Oreenleafj  for  appellant. 

E.  0.  Roach^  for  appellees. 

Robinson,  J. — On  the  third  day  of  January,  1867, 
plaintiff  obtained  a  judgment  in  justice's  court  against 
defendant  J.  H.  Lawrence,  for  the  sum  of  $132.07  and 
costs.  A  transcript  thereof  was  filed  on  the  same  day 
in  the  oflBce  of  the  clerk  of  the  district  court  of  Lyon 
county.  An  execution  was  issued  thereon  by  the  clerk 
of  the  district  court,  and  returned  unsatisfied.  On  the 
seventeenth  day  of  February,  1887,  a  deed  was  executed 
to  defendant  Hannah  L.  Lawrence,  conveying  an  eighty- 
acre  tract  of  land.  Appellant  seeks  to  have  that  land 
subjected  to  the  payment  of  his  judgment. 

I.  Appellant  claims  that  the  land  in  controversy 
was  purchased  with  money  which  belonged  to  defendant 
J.  H.  Lawrence,  and  that  the  title  thereto  was  taken  in 
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the  name  of  his  wife  and  co-defendant,  Hannah  L. 
Lawrence,  for  the  purpose  of  hindering,  delaying  and 
defrauding  his  creditors,  and  that  his  wife  participated 
in  the  fraud. 

The  material  facts  appear  to  be  as  follows  :  In  the 
spring  of  1883,  defendants  purchased  a  farm  in  Lyon 
county,  for  which  they  paid  the  sum  of  twenty-four 
hundred  dollars,  of  which  one  thousand  dollars  was 
paid  by  the  wife  with  money  which  belonged  to  her. 
The  title  was  taken  in  the  name  of  the  husband.  On  the 
eighth  day  of  September,  1886,  the  husband  entered 
into  an  agreement  with  one  V.  T.  Reynolds  for  the  sale 
of  the  farm  for  the  sum  of  four  thousand  dollars,  stip- 
ulating that  two  hundred  dollars  thereof  should  be 
paid  on  the  first  day  of  the  next  month,  eighteen 
hundred  dollars  on  the  first  day  of  March,  1887,  and 
the  remainder  by  the  assuming  and  paying  by  Reynolds 
of  a  mortgage  on  the  farm  of  two  thousand  dollars.  A 
deed  was  to  be  made  on  the  payment  of  the  eighteen 
hundred  dollars,  March  1,  1887,  and  Reynolds  was 
to  pay  the  interest  on  the  mortgage  debt  from  that 
date.  On  the  twenty-second  of  December,  1886,  plaintiff 
commenced  the  action  in  which  the  judgment  in  contro- 
versy was  rendered  on  a  note  given  by  J.  H.  Lawrence 
on  the  first  day  of  July,  1884.  Service  of  the  original 
notice  was  acknowledged  by  Lawrence  on  the  day  the 
action  was  commenced.  On  the  twenty-fourth  day  of 
December,  1886,  defendants  executed  a  deed  for  their 
farm  to  V.  T.  Reynolds,  without  his  knowledge,  and 
caused  it  to  recorded.  It  was  afterwards  accepted  by 
the  grantee,  and  full  payment  for  the  farm  was  made 
by  him  on  the  fotirteenth  day  of  February,  1887.  A 
poi:tion  of  the  money  do  paid  was  used  by  Hannah  L. 
Lawrence  in  paying  for  the  land  in  controversy. 

There  is  some  ground  for  believing  that  the  making 
and  recording  of  the  deed  to  Reynolds  was  fraudulent 
on  the  part  of  the  husband,  but' we  are  of  the  opinion 
that  fraud  on  the  part  of  the  wife  has  not  been  shown, 
and  that  she  is  entitled  to  the  land  for  which  she  holds 
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a  deed,  as  against  the  plaintiff.  When  the  agreement 
for  the  sale  of  the  farm  to  Reynolds  was  made,  she  had 
no  knowledge  of  the  claim  of  plaintiff,  nor  did  she 
know  of  it  nntil  after  Reynolds  had  made  full  payment. 
She  did  not  know  that  her  hnsband  was  insolvent. 
After  the  Reynolds  agreement  was  made,  she  commenced 
negotiations  for  the  land  in  question;  and  on  the  first  day 
of  October,  1886,  entered  into  a  contract  for  its  pur- 
chase, and  paid  thereon  the  sum  of  fifty  dollars.  Even 
had  she  known  of  plaintiff'  s  claim  when  his  action  was 
commenced,  she  would  have  been  authorized  to  protect 
her  interest  in  the  land  conveyed,  provided  that  in  so 
doing  she  ^cted  in  good  faith,  and  without  any  intent 
to  defraud  the  plaintiff.  The  evidence  fails  to  show 
that  she  participated  in  the  alleged  fraud  of  her 
husband. 

II.  It  is  claimed  .that  Mrs.  Lawrence  paid  her 
money  in  the  purchase  of  the  farm  without  any  agree- 
ment that  it  should  be  refunded  to  her,  and,  therefore, 
that  she  cannot  now  claim  it,  nor  the  proceeds  thereof, 
as  against  her  husband's  creditors.  But  the  evidence 
satisfies  us  that  she  never  intended  to  relinquish  her 
right  to  the  money,  nor  to  the  property  in  which  it  was 
invested,  and  that  her  right  to  it,  and  to  its  proceeds, 
was  at  all  times  recognized  by  her  husband.  The  judg- 
ment of  the  district  court  is  Affirmed. 
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The  Chicago,  Rook  Island  and  Pacific  IJq  gfj 

Railway  Company. 

Bailroadfl  in  Streets:  DAiiAass  to  lot-owners:  titles:  acquies- 
cence :  JOINT  TENANCY.  In  1874,  Y.  and  W.  were  the  joint  own- 
ers of  lots  abutting  upon  a  city  street  on  which  defendant's  ^ 
.  raihroad  tracks  are  now  laid,  and  plaintiff,  as  the  grantee  of  Y. 
and  W.,  by  an  action  in  equity,  seeks  to  recover  damages,  under 
section  464  of  the  Code,  for  such  use  of  the  street,  and  to  abate  the 
tracks  as  a  nuisance.  The  track  nearest  to  plaintiff  *s  lots  was  laid 
in  1870«  when  lot-owners  had  no  legal  right  to  object  or  to  demand 
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damages.  Y..  one  of  the  owners  in  1874,  at  that  time  consented 
to  the  laying  down  of  the  other  track,  of  which  alone  complaint 
is  made,  though  almost  the  whole  street  was  at  that  time,  and  is 
yet,  occupied  with  defendant's  tracks  and  used  for  railroad  pur- 
poses. No  complaint  was  made  of  the  track  in  question  by  aoy 
\  owner  of  the  lots  in  question  until  1883,  eight  and  one-half  years 

after  it  had  been  laid  down.    Held — 

(1)  That  Y.'s  consent  to  the  laying  of  the  track,  though  merely 
oral,  was  binding  on  himself,  and  also,  under  the  circum- 
stances, on  his  co-tenant  W.,  and  that  neither  they  nor  their 
grantee  could  recover  damages  or  object  to  the  track,  e8p%> 
cially  afte;r  so  long  acquiescence.  (See  Pratt  v,  Bailuxiy 
Co.,  72  Iowa,  249.) 

(2)  That  the  fact  that  another  person  held  a  tax  title  on  the  lots 
in  1874  was  immaterial,  as  Y.  and  W.  afterwards  acquired 
that  title  also,  and  their  continuing  acquiescence  in  the  use 
of  the  street  was  equivalent  to  a  new  parol  license. 

(8)  That  the  fact  that  the  tracks  were  laid  in  the  usual  manner, 
with  the  rails  above  ground,  and  not  planked  between,  so  as 
to  make  a  level  street,  and  that  c^rs  which  were  filthy  and 
offensive  were  allowed  to  stand  thereon,  was  no  ground  for 
damages, — such  use  of  the  street  appearing  to  be  according 
to  common  usage  in  such  cases,  and  fairly  within  the  con- 
templation of  the  parties  when  consent  to  lay  the  tracks  was 
given,  and  the  owners  of  the  lots  having  for  so  long  a  time 
acquiesced  in  such  use. 

• 

Appeal  from   Polk   District    Court  —  Hon.    Josiah 

Given,  Judge. 

Filed,  February  12,  1890. 

The  plaintiflP  is  the  owner  of  certain  lots,  which  are 
bounded  by  Vine  street,  'in  the  city  of  Des  Moines. 
This  action  was  brought  to  recover  damages  for  the 
alleged  unlawful  laying  down  and  operating  two  nail- 
road  sidetracks  in  said  street,  opposite  to  said  lots. 
There  was  a  trial  upon  the  merits,  and  the  petition  was 
dismissed.     Plaintiff  appeals. 

Whiting  S.  C larky  for  appellant. 

TTios.  S.  Wright  and  Cummins  A  Wright^  for 
appellee. 
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RoTHROOK,  C.  J. — I.  The  action  was  commenced 
on  December  22,  1883.  An  answer  was  filed,  and,  on 
i\ie  seventh  day  of  May,  1886,  the  plaintiflt  demurred 
to  the  answer.  The  demurrer  was  sustained,  and  an 
appeal  was  taken  to  this  court/ and  the  ruling  of  the 
district  court  sustaining  the  demurrer  was  aflBrmed. 
See  70  Iowa,  105.  When  the  cause  was  remanded  to^ 
the  court  below,  the  defendant  withdrew  its  answer, 
and  on  ite  motion  the  plaintiff  was  required  to  divide 
the  petition  into  separate  counts,  and-  an  amended  and 
substituted  petition  in  equity  was  filed,  in  which  judg- 
ment was  demanded  for  damages,  and  an  injunction 
was  asked  to  abate  and  remove  the  sidetracks  from  the 
street,  on  the  ground  that  they  constituted  a  nuisance. 
This  amended  and  substituted  petition  was  answered  at 
great  length.  It  is  not  deemed  necessary  to  set  out 
the  averments  of  the  answer  in  full. 

By  the  original  petition  and  answer  several  ques- 
tions were  presented,  which  were  considered  by  this 
court  on  the  formed  appeal.  One  of  the  tracks,  being 
the  one  on  the  south,  and  nearest  plaintiff's  property, 
was  laid  down  in  the  year  1870,  and  it  was  determiued 
on  the  former  appeal  that  at  that  time  the  ''  cities  of 
this  state  had  no  authority  to  permit  or  prohibit  the 
construction  of  railroads  over  or  along  their 'streets, " 
and  that  the  owners  of  lots  abutting  on  the  streets  could 
not  recover  damages  for  the  use  and  occupancy  of  the 
streets  by  railroads.  It  was  further  said  in  that  opinion 
that  * 'defendant,  having  commenced  the  use  of  the  first . 
sidetrack  at  the  time  when  it  was  authorized  so  to  do, 
free  from  the  claim  of  abutting  lot-owners  for  damages, 
cannot  now  be  made  liable  therefor."  This  would  seem 
to  have  disposed  of  the  claim  for  damages  arising  from 
the  construction  of  the  first  or  southerly  track,  unless 
there  might  be  some  foundation  for  a  claim  for  damages 
for  improper  use  of  the  track  to  the  injury  of  the  plain- 
tiff. But  it  was  held  in  the  former  opinion  that,  as  the 
more  northerly  sidetrack  was  laid  in  the  year  1874,  the 
owner  of  the  abutting  property  is  entitled  to  recover 
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damages  under  section  464  of  the  Code,  which  is  as  fol- 
lows: *'They  [the  city  council]  shall  also  have  the 
power  to  authorize  or  forbid  the  location  or  laying 
down  of  tracks  for  railways  and  street  railways,  on  all 
streets,  alleys  and  public  places;  but  no  railway  track 
can  thus  be  located  and  laid  down  until  after  tha  injury 
to  property  abutting  upon  the  street,  alley  or  pnblic 
places  upon  which  such  railway  track  is  proposed  to  be 
located  and  laid  down  has  been  ascertained,  and  com- 
pensated in  the  manner  provided  for  [taking  private 
property  for  works  of  internal  improvement,  in  chapter 
four  of  title  ten  of  the  Code  of  1873  J."  It  will  be  seen, 
by  reference  to  the  former  opinion,  that  both  tracks 
were  authorized  to  be  laid  do\Vn  by  the  city  council.  It 
was  averred  in  the  answer  that  the  northerly  track  was 
laid  down  in  pursuance  of  a  resolution  of  the  city  coun- 
cil, which  was  adopted  upon  the  petition  of  certain 
owners  of  lots  abutting  upon  the  street.  It  is  stated  in 
the  opinion  on  the  former  appeal  that  *4t  is  not  averred 
that  the  owners  of  the  lots  upon  which  i)laintiflf 'a  man- 
ufactory is  situated  united  in  the  petition." 

In  the  answer  filed  after  the  cause  was  remanded, 
the  following  among  other  averments  were  made: 
"  (2)  And  for  further  answer  to  the  substituted  petition, 
and  all  amendments  thereto,  defendant  says  that  the 
tracks,  and  each  of  them,  mentioned,  were  laid  with 
the  written  consent  of  the  persons  named  in  defendant's 
previous  answers  herein,  at  the  times  in  said  answer 
stated;  and,  in  addition  to  the  said  written  consent, 
defendant  had  a  verbal  consent  of  all  persons  interested 
in  the  property  abutting  on  the  street  where  said 
tracks  were  laid,  and  that  with  sach.  consent,  both 
verbal  and  written,  said  tracks  were  laid  at  the  place 
and  in  the  manner  they  are  laid,  and  have  been  main- 
tained and  operated  at  said  place,  and  in  the  manner 
constructed  and  in  the  way  operated,  ever  since.  They 
were  so  laid  with  full  knowledge  and  acquiescence  of 
all  persons  interested  in  said  property,  up  to  the  time 
of  the  bringing  of  this  suit;  and  the  said  tracks  thus 
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located,  constructed  and  used  were,  by  the  persons 
interested  in  said  real  estate,  including  this  plaintiff, 
for  many  years  prior  to  this  action  utilized  as  appur- 
tenant to  said  premises." 

The  issues  having  thus  been  made  up,  the  court, 
with  the  consent  of  the  parties,  entered  an  order  trans- 
ferring the  cause  to  the  equity  side  of  the  court,  and  a 
full  trial  was  had  in  accord  with  the  foims  of  equitable 
proceedings,  and  the  cause  stands  for  trial  in  this  court 
anew,  and  it  is  to  be  determined  upon  a  preponderance 
of  the  evidence.  Much  of  the  argument  of  counsel  is 
devoted  to  the  question  whether  the  laying  down  of  the 
track  in  1874  was  in  the  nature  of  a  permanent  struct- 
ure, for  which  the  damages  were  entire,  so  that  the 
statute  of  limitations  was  put  in  operation  when  the 
structure  was  completed;  and  counsel  have  discussed  at 
great  length  what  is  clainaed  to  be  a  conflict  between 
the  cases  of  Cam  v.  Railway  Co.,  54  Iowa,  255,  and 
other  cases,  on  the  one  hand,  and  the  ojunion  in  this 
case  on  the  former  appeal,  and  the  late  case  of  Pratt  v. 
Railway  Co.^  72  Iowa,  249,  on  the  other  hand.  We  do  not 
think  it  is  necessary  to  enter  upon  a  discussion  of  this 
question,  further  than  to  say  tliat  in  Cain^s  case,  the 
sidetrack  in  controversy  was  laid  down  in  direct  viola- 
tion of  an  ordinance  of  the  city,  while  in  the  case  at 
bar  and  in  Praties  case,  the  tracks  claimed  to  be 
nuisances  were  laid  down  and  operated  by  the  express 
authority  of  the  city  council;  and  we  may  say,  further, 
thftt  this  court  has  not  at  any  time  determined  that, 
when  a  railroad  track  has  been  laid  down  in  a  street 
with  the  permission  of  the  city  council,  successive 
actions  for  damages  may  be  maintained  by  an  owner  of 
abutting  lots.  We  are  of  the  opinion,  however,  that 
this  case  should  be  determined  upon  the  issue  presented 
by  the  averments  of  the  answer,  which  we  have  above 
set  out.  The  issue  is  squarely  presented  whether  the 
track  last  laid  down  was  constructed  in  pursuance  of  a 
parol  license  of  the  then  owners  of  the  lots  which  are 
now  owned  by  the  plaintiff .     If  the  then  owners,  either 
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in  writing  or  by  parol,  joined  with  the  owners  of  the 
other .  lots  abutting  on  the  street  in  an  agreement  that 
the  track  might  be  laid  down  and  operated,  and  ip  pur- 
suance of  that  agreement  the  defendant  laid  down  its 
track,  and  has  continued  to  operate  it,  the  case  surely 
presents  all  the  elements  of  estoppel,  not  only  as  against 
the  then  owners  of  the  lots,  but  as  against  their  subse- 
quent assignees  or  grantees.  A  subsequent  grantee  of 
the  lots  would  be  charged  with  notice  of  all  of  the  rights 
of  the  defendant,  from  the  fact  that  it  was  in  posses- 
sion of  that  part  of  the  street  upon  which  the  track 
was  laid. 

We  now  come  to  a  consideration  of  the  facts  which 
we  think  are  established  either  without  conflict  or  by 
a  fair  preponderance  of  the  evidence.  In  the  year  1874 
the  lots  in  controversy  were  owned  by  Dyer  H.  Young 
and  John  E.  Williams.  They  acquired  the  title  from 
S.  B.  Ingham  in  the  year  1866.  Before  the  sidetrack 
was  laid,  in  1874,  one  Ankei\y,  who  was  part  owner 
of  an  oil  mill  on  the  same  side  of  the  street.,  and  west 
of  the  lots  belonging  to  Williams  and  Young,  circulated 
a  petition  among  the  lot-owners,  by  which  those  who 
signed  it  consented  to  the  laying  down  of  the  track. 
While  it  is  true  that  neither  Young  nor  Williams  signed 
this  petition,  yet  we  think  it  is  fairly  shown  by  the 
evidence  that  Young  was  present  when  the  track  was 
staked  out  by  the  engineer,  and  that  he  assented  to  it 
as  fully  as  the  other  property-owners  along  the  south 
side  of  the  street.  It  was  a  matter  of  discussion  among 
the  property-owners,  and  all  of  them  appear  to  h^ve 
been  aware  of  the  fact,  that  at  that  time  abutting  prop- 
erty-owners were  to  be  consulted,  at  least,  before  a 
street  could  be  appropriated  for  the  use  of  railroad 
tracks.  We  have  said  that  Young  and  Williams  were 
then  the  owners  of  the  lots.  It  is  claimed  by  counsel 
for  appellant  that  at  that  time  James  Callanan  held  a 
tax  title  to  the  lots.  This  we  regard  as  wholly  imma- 
terial. This  is  not  an  action  for  ejectment  for  the  trial 
of  adverse  claims  of  title.     If  Young  and   Williams 
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were  the  owners  of  the  patent  title,  as  they  appear 
to  have  been,  and  gave  their  consent  to  lay  down  the 
track,  snch  consent  must  be  regarded  as  continuing. 
They  acquired  whatever"  right  Callanan  had  by  a  con- 
veyance from  him  long  before  the  plaintiff  purchased 
the  lots,  and  by  their  subsequent  acquiescence  in  the 
use  of  the  track  they  were  bound  the  same  as  if  they 
had  given  a  new  parol   license  •  after    they  acquired 

whatever  interest  Callanan  had  by  virtue  of  his  tax 
title. 

Another  strong  circumstance  against  any  claim 
for  equitable  relief  on  the  part  of  the  plaintiff  is  that, 
so  far  as  appears,  neither  Young  nor  Williams,  nor 
any  other  owner  of  the  property,  made  any  complaint 
of  the  occupation  of  the  street  from  May,  1874,  until 
this  suit  was  brought,  in  December,  1883, — a  period  of 
about  eight  and  a  half  years.  The  plaintiff  purchased 
the  lots  in  the  year  1882,  with  both  tracks  of  which 
it  complains  in  the  street,  and  in  use  by  the  railway 
company.  Another  fact  which  is  entitled  to  considera- 
tion is  that  nearly  the  whole  width  of  Vine  street  was, 
prior  to  1874,  used  as  a  railroad  street,  and,  from  a 
point  east  of  plaintiff's  lots  west  to  the  Des  Moines  ' 
river,  there  are  and  have  been  four  railroad .  tracks 
along  the  street,  and  on  either  side'  there  is  a  barb-wire 
factory,  a  linseed-oil  mill,  a  soap  factory,  flouring  mill, 
etc.,  and  travel  by  ordinary  vehicles  along  the  street, 
except  at  the  outer  edges,  has  not  been  practicable. 
The  main  line  of  the  road,  which  is  a  great  thoroughfare 
from  east  to  west,  runs  through  the  street,  and  a  pas- 
senger depot  is  located  nearly  opposite  to  the  plaintiff's 
lots.  All  these  circumstances  appear  to  us  to  be  very 
strongly  corroborative  of  the  testimony  of  the  witnesses 
who  state  that  the  sidetrack  in  question  was  laid  down 
with  the  consent  of  the  owners. 

But  it  is  claimed  that  no  consent  of  Williams,  who 
was  an  owner  in  common  with  Young,  Avas  shown  by 
the  testimony  of  any  witness.  It  may  be  the  law  that 
the  consent  of  one  tenant  in  common  that  the  land  held 
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in  common  may  be  appropriated  for  right  of  way  for 
a  railroad  will  not  bind  his  co-tenant ;  that  ^  convey- 
ance by  him  for  that  purpose  is  good  only  for  his  own 
interest ;  or  that  the  exercise  •  of  eminent  domain  by 

.  condemnation  proceedings,  when  but  one  of  two  owners 
is  made  a  party,  is  not  binding  on  the  other.  But  that 
is  not  the  question  presented  for  our  consideration. 
The  owners  of  lots  abutting  on  a  street  have  no  title 
to  the  street.  When  a  railroad  track  is  laid  in  the 
street,  the  land  abutting  on  the  street  is  not  appropri- 
ated to  a  public  use.  The  right  of  such  an  owner  is  not 
within  the  constitutional  provision  requiring  just  com- 
pensation to  be  made  to  the  owner  of  land  ai)propriated 
for  public  use.  Without  the  statute  above  cited,  the 
owner  of  abutting  property  is  not  entitled  to  damages, 
and,  undet  the  statute,  his  claim  is  one  for  dam- 
ages only.  We  think  that,  under  the  fact43  of  this  case, 
taking  into,  consideration  the  lapse  of  time  and  the 
notoriety  of  the  occupation  of  the  street,  and  the  fur- 
ther fact  that  the  track  which  was  lawfully  laid  in  1870 
is  the  Qjie  nearest  to  plaintiff's  lots,  the  plaintiff  has 
not  shown  that  it  is  entitled  to  equitable  relief  on 

•  account  of  the  appropriation  of  that  part  of  the  street 
in  which  the  track  was  laid  in  1874.  That  it  was  com- 
petent for  the  then  owners  to  waive  their  right  to 
damages  by  parol,  and  that  such  waiver  cannot  be 
revoked  by  their  guarantee,  was  held  in  PraU  v.  Hail- 
way  Co.^  TZ  Iowa,  249.  It  was  a  mere  claim  of  damages 
to  the  lots,  and,  even  if  the  consent  of  Williams  was 
not  expressly  shown,  we  think  that  such  a  consent 
could  be  made  by  Young,  and  that  it  would  bind 
Williams,  especially  in  view  of  the  circumstances  to 
which  we  have  called  attention. 

II.  It  is  claimed  that  the  plaintiff  is  entitled  to 
damages  because  the  railroad  tracks  are  laid  in  the 
usual  manner,  with  the  rails  above  ground,  and  not 
planked  between,  so  as  to  make  a  level  street, 
as  is  usual  at  street  crossings  ;  and  that  the  tracks 
have   been    improperly    used,    by    allowing    cars    to 
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be  stopped  thereon,  which  at  ♦  times  have  been  filthy 
and  offensive.  As  we  have  JEound  that  the  remote 
grantors  of  the  plaintiff  consented  to  the  laying  down 
of  the  track  which  was  laid  in  1874,  and  that  the  track 
laid  in  1870  was  lawfully  laid,  the  defendant  had  the 
right  to  occupy  and  use  its  said  tracks  in  the  ordinary 
and  usual  manner  of  using  such  tracks,  and  we  find  no 
evidence  in  the  record  that  they  were  used  otherwise. 
The  consent  to  lay  the  track  was  given,  and  it  does  not 
appear  that  any  claim  or  demand  was  ever  made  that 
the  surface  of  the  street  should  be  raised  to  a  level  with 
the  top  of  the  iron  rails,  and  it  is  fair  to  be  presumed, 
from  the  long  acquiescence  in  the  use,  that  the  track 
was  constructed  as  it  was  intended  by  the  owners 
of  abutting  lots  that  it  should  be. 

We  have  thus  disposed  of  this  cause  without 
determining  the  question  of  the  statute  of  limitations. 
It  appears  to  us,  after  a  full  and  thorough  examination 
of  the  whole  record,  that  the  plaintiff  has  no  just 
ground  of  complaint,  and  that  it  has  no  legal  or  equit- 
able right  to  recover  damages  of  the  defendant.  The 
decree  of  the  district  court  will  be  Affirmed. 


Hood  v.  Smith  et  al. 

Contracts :  bxchanqb  of  lands  :  mutual  mistake  :  bescission  in 
EQUITY :  ACTION  BASED  ON  FRAlTD.  Where  plaintiff  conveyed  his 
farm  to  defendant  for  land  which  neither  of  them  had  seen,  being 
situate  in  a  distant  state,  but  which  defendant  said  he  believed, 
from  what  he  had  heard  of  it,  would  make  a  good  stock  farm,  but 
which  the  evidence  (see  opinion}  shows  was  not  fit  for  that  purpose, 
and  was  of  little  value  for  any  purpose,  held  that  there  was  a 
mutual  mistake, — on  the  part  of  defendant  as  to  the  kind  of  land 
he  was  conveying,  and  on  the  part  of  plaintiff  as  to  the  kind  of 
land  he  was  getting, — and  that  equity  would  compel  a  restoration, 
even  though  the  action  was  based  upon  alleged  fraudulent  repre- 
sentations upon  the  part  of  defendant,  which  were  not  proved. 
(Compare  Sweezey  v,  Collins,  86  Iowa,  580,  and  other  cases  cited  in 
opinion.) 
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Appeal  from    Union    District    Court. — Hon.    R.  C. 

Henry,  Judge. 

Filed,  Pebruary  12,  1890. 

Action  in  equity  to  set  aside  a  contract  for  the  sale 
of  lands.     Decree  for  plaintiflP,  and  defendants  appeal. 

Maxwell  &  Leonard  and  Jas.  O.  Bull,  for 
appellants. 

McDill  &  Sullivan^  for  appellee. 

Granger,  J.— I.  Plaintiff  and  defendant,  Estella 
C.  Hood  and  Celesta  A.  Smith,  are,  respectively,  the 
wives  of  J.  C.  Hood  and  H.  M.  Smith,  and  as,  in  the 
transaction  which  is  the  subject-matter  of  this  action, 
the  husbands  were  the  agents  and  negotiators,  in  our 
consideration  of  the  case  we  will  refer  to  them  as  the 
parties,  for  convenience. 

In  Pebruary,  1887,  the  plaintiff  owned  one  hundred 
and  twenty  acres  of  land  in  Union  county,  Iowa,  on 
which  there  was  a  mortgage  of  two  thousand  dollars. 
The  defendant  Smith,  at  the  same  time,  owned  a  half 
section  of  land  in  Custer  county,  N'ebraska.     Hood  and 
Smith  met  at  Creston,  Iowa,  and  negotiated  an  exchange 
of  lands;  Hood- being  allowed  by  the  terms  of  the  trade 
to  retain  the  use  of  the  Union  county  land  for  the  year 
1887,  and  he  to  pay  the  taxes  for  that  year.     The  con- 
sideration paid  by  Smith  for  the  Union  cgunty  land  was 
the    Nebraska  land,    the   two  thousand-dollar   incum- 
brance on  the  Union  county  land,  and  the  use  of  the 
land  for  the  year  1887.     The  estimates  placed  upon  the 
lands  by  their  owners  in  their  negotiations  were  thirty- 
five  dollars  per  acre  for  the  Union  county  land,  and 
eight  dollars  per  acre  for  the  Nebraska  land.     Neither 
Smith  nor  Hood  had  ever  seen  the  Nebraska  land,  and 
it  is  claimed  in  this  action  that  Hood  purchased  it  rely- 
ing on  Smith's  representations  that  it  was  good  farming 
land,  and  would  make  a  good  stock  farm;  and  we  are 
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asked  to  rescind  the  contract  of  sale  on  the  ground  that 
such  representations  were  false.  With  regard  to  the 
true  character  of  the  Nebraska  land,  our  examination 
of  the  evidence  satisfies  us  that  it  was  not  good  farm 
land,  or  suitable  for  a  good  stock  farm.  The  testimony 
as  to  its  character  is  not  entirely  harmonious,  yet  it  is 
so  strong  in  favor  of  our  conclusion  as  to  leave  little 
room  for  doubt  as  to  its  correctness. 

The  most  reliable  evidence  of  the  character  of  the 
land,  we  think,  is  from  residents  of  Nebraska,  who 
reside  in  its  neighborhood.  Some  seven  such  witnesses 
have  been  examined, — four  for  plaintiflP,  and  three  for 
defendant.  All  the  witnesses  agree  that  the  land  is 
badly  cut  by  canons  or  gullies.  They  do  not  entirely 
agree  as  to  the  extent  of  such  canons.  One  Peet,  exam- 
ined for  plaintiff,  says  of  the  land  that  it  is  too  rough 
for  stock-raising,  or  raising  corn,  oats  or  wheair;  that 
several  ravines  run  through  it  eighty  feet  deep,  and  from 
two  hundred  to  six  hundred  feet  wide;  that  they  dam- 
age the  land  seventy-five  per  cent,  for  farming  purposes; 
that  good  farming  land  (uncultivated)  is  worth  from  ten 
to  twelve  dollars  per  acre;  that  the  land  in  question  is 
worth  $2.50  per  acre;  that  one  quarter  section  contains 
five  acres  of  plow  land,  and  the  other  fifteen  acres.  The 
other  three  witnesses,  examined  for  plaintiff,  fix  the 
amount  of  plow  land  at  from  fifteen  acres  to  twenty-five, 
on  the  half  section.  They  fix  the  value  of  the  land  at  from 
two  dollars  to  $2.50  per  acre.  Three  of  them  say,  in  terms, 
that  the  land  is  not  suitable  for  a  stock  farm;  and,  while 
the  other  says  '*  the  place  is  fair  for  stock-raising,"  he 
also  says  "it  is  not  fit  for  raising  corn,  wheat  or  oats; " 
**  not  good  farming  land; ."  "  not  good  hay  land."  This 
witness  lives  half  a  mile  west  of  the  land,  and  fixes  its 
value  at  $2.50  per  acre.  These  witnesses,  all  in  a  general 
way,  corroborate  the  witness  Peet  as  to  the  canons  and 
general  topography  of  the  land.  A  Mr.  Johnson,  exam- 
ined for  defendant,  describes  the  land  as  rough,  except 
two  pieces, — one  of  five  acres,  and  one  of  twenty  acres. 
He  says  the  canons  are  deep  cuts,  and  there  are  three 
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of  them  on  the  land;  that  any  of  the  land  would  produce 
grass,  and  that,  aside  from  about  twepty  acres,  the  land 
is  rolling  and  rough;  that  it  would  not  be  a  good  farm 
for  raising  grain,  but  all  right  to  pasture  stock.  One 
Hummell,  for  defendant,  says  one  hundred  acres  of  the 
land  could  be  plowed,  and  would  do  for  raising  grain, 
and  the  balance  would  make  good  pasture.  A  Mr. 
JSTorsoorth,  also  for  the  defendant,  speaks  of  the  land  as 
mostly  rolling,  with  two  pieces  of  table-land,  and  says 
it  is  good  hay  land,  with  rich  soil.  He  says  it  is  worth 
$15.50  per  acre  and  was  in  1887  worth  six  dollars 
per  acre. 

This  is  a  summary  of  but  a  part  cf  the  testimony  on 
this  branch  of  the  case.  Other  witnesses,  including  the 
defendant  H.  M.  Smith,  gave  testimony  in  this  respect; 
but,  when  all  considered,  it  must  be  conceded  that  the 
land  was  not  suitable  for  a  good  stock  farm.  We  think 
the  difference  in  the  conclusion  of  the  witnesses  as  to 

a 

the  adaptability  of  the  land,  both  for  culture  and  stock- 
raising,  arises  from  the  fact  that  each  has  in  view  differ- 
ent standards  of  utility.  Perhaps,  in  better  terms,  it 
may  be  said  that  some  are  testifying  as  to  the  practical 
adaptation  of  the  land,  and  others  as  to  purposes  for 
which  it  could  be  used.  For  instance,  some  speak  of 
"good  plow  land,"  or  use  an  equivalent  term,  and 
others  of  land  that  *' could  be  plowed."  None -of  the 
Nebraska  witnesses  say,  in  terms,  that  the  land  is  suit- 
able for  a  good  stock  farm,  or  for  general  culture, 
although  it  is  perhaps  fair  to  infer  that  two  of  them 
mean  that.  Their  conclusions  are  somewhat  doubtful. 
Our  conclusion,  from  all  the  testimony,  is  that  the  land 
is  not  adapted  for  use,  when  improved,  as  a  good  farm, 
either  for  stock-raising  or  general  culture. 

11.  It  is  next  a  question  if  the  transaction  involves 
facts  which  entitle  the  plaintiff  to  a  rescission  of  the 
contract.  It  is  pressed  in  argument  by  plaintiff  that  the 
transaction  involves  a  fraud  on  the  part  of  Smith  which 
entitles  her  to  a  rescission,  and  very  much  testimony  is 
directed  to  that  question;  but,  with  our  view  of  the  case, 
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it  is  unnecessary  to  decide  any  question  as  to  a  fraud- 
ulent purpose.  We  thind  there  is  a  practically  conceded 
state  of  facts,  barring  that  of  the  true  character  of  the 
land,  upon  which  the  case  may  be  decided,  and  such  a 
course  is  certainly  to  be  preferred  to  reconciling  disputed 
questions  of  fact. 

The  evidence  all  tends  -to  show,  and  it  is  nowhere 
questioned,  that  Hood  designed  to  and  supposed  he  was 
getting  land  suitable  for  a  good  stock  farm.  The  con- 
tentioa  by  appellant  is  that,  if  he  did  not  get  it,  it  was 
his  own  fault,  and  not  the  result  of  misrepresentations 
by  him.  Taking  this  much,  then,  for  granted  as  to  the 
purpose  of  Hood,  we  next  look  to  the  conduct  or  pur- 
pose of  Smith,  to  see  if  it  is  such  as,  when  taken  with 
that  of  Hood,  should  avoid  the  sale.  A  brief  extract 
from  the  testimony  of  H.  M.  Smith  will  be  sufficient 
for  our  purpose,  and  it  is  as  follows :  *' We  made  the 
trade,  and  entered  into  a  contract.  There  was  a  sectional 
map  of  Nebraska  on  the  wall  during  all  these  interviews, 
giving  the  distance  from  one  place  to  another.  It 
showed  the  Union  Pacific  railroad  and  the  town  of 
Gothamburg.  It  showed  townships  and  sections.  We 
traced  the  distance  from  Gothamburg  by  county  sections. 
I  had  never  seen  the  land.  Never  had  been  in  Custer 
county.  He  asked  me  about  the  land.  I  told  him  I 
could  not  describe  it;  that  I  had  never  seen  it,  any  more 
than  I  had  heard  that  it  was  fair  land,  and  1  believed 
it  would  make  a  good  stock  farm."  Nothing  in  all  the 
record  in  any  manner  contradicts  this.  Smith' s  infor- 
mation then  was,  which  he  had  no  reason  to  disbelieve, 
that  it  was  fair  land,  and  would  make  a  good  stock 
farm.  Then  we  must  assume  that  Smith  supposed  he 
was  selling  to  Hood  land  for  a  good  stock  farm,  and 
Hood  supposed  he  was  getting  such.  What,  then, 
is  a  legitimate  conclusion  ?  A  mutual  mistake.  Hood 
did  not  get  such  land  as  he  supposed  he  was  buying. 
Smith  did  not  convey  such  land  as  he  supposed  he  was 
selling.  Both  were  mistaken.  Natural  justice,  in  such 
a  case,  demands  that  the   parties    themselves   should 
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restore  the  property  taken,  and,  if  one  refuses,  equity 
will  compel  a  restoration.     . 

III.  It  remains  to  be  seen  if  the  relief  can  be 
granted  in  such  case,  where  it  is  asked  on  the  ground 
of  fraud.  That  it  may  be  is  clearly  ruled  in  Sweezey  v. 
CollinSy  36  Iowa,  589,  and  the  ruling  has  strong  support 
in  Wilcox  t,  UniTiersity^  32  Iowa,  367;  Seeherger  v, 
Hohert^  55  Iowa,  766; -and  Mohler  v.  Carder^  73  Iowa, 
682.    The  judgment  of  the  district  court  is  right,  and  is 

Affirmed. 
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Collins  v.  Valleau. 
Van  Bipeb  et  al.  v.  The  Same. 


1.  Tax  Sale  and  Deed:  taxes  not  brought  forward:  error 
OURSD  BY  TIME  AND  POSSESSION.  Where  land  was  sold  in  the  year 
1867  for  the  taxes  of  1866,  which  were  not  brought  forward  upon 
the  tax  list  of  1867,  as  required  by  section  845  of  the  Code,  hdd 
that  the  defect  was  cured,  as  against  the  owner  of  the  patent 
title,  by  the  lapse  of  fifteen  years,  and  the  actual,  open  and  noto- 
rious possession  of  the  land  during  the  last  eight  of  those  years  by 
the  holders  of  the  tax  title.  (See  Oriffln  v,  Bruce,  78  Iowa,  126.) 

2.  Evidence:  records  of  deeds  without  revenue  stamps.  The 
record  of  a  deed  executed  when  revenue  stamps  were  required  to  be 
affixed  to  deeds  is  admissible  in  evidence,  even  though  the  record 
does  not  show  that  revenue  stamps  were  affixed  to  the  original 
deed;  for,  in  the  absence  of  a  contrary  showing,  that  will  be  pre- 
sumed, since  it  was  the  duty  of  recorders  to  refuse  to  record  such 
instnmients  until  the  proper  stamps  were  affixed,  and  he  was 
under  no  obligation  to  copy  or  refer  to  the  stamps  in  the  record. 
(This  point  elaborated  and  affirmed  in  opinion  on  rehearing.) 

8.  :  record  of  certified  copy  of  record,  a  power  of  attor- 
ney was  originally  filed  and  recorded  in  Woodbury  county,  to  which 
O'Brien  county  was  at  the  time  attached.  Afterwards  a  certified 
copy  of  the  record  in  Woodbury  county  was  recorded  in  O'Brien 
county.  Held  that  the  record  in  O^Brien  county  was  admissible 
in  evidence  without  a  showing  that  it  was  the  same  as  the  record 
in  Woodbury  county;  for  that  will  be  presumed,  in  the  absence  of 
evidence  to  the  contrary. 
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4.  Acknowledgments :  defects  CfURED  by  statute.  A  defective 
acknowledgment  of  a  power  of  attorney,  executed  in  1867,  and 
duly  recorded  in  this  state  prior  to  the  taking  effect  of  section  1967 
of  the  Code,  is  cured  by  that  section.  (See  Brinton  v,  Seevers,  12 
Iowa,  889.) 

5.  Appeal:  aboument:  estoppel  by  record.  Counsel  cannot  be 
permitted,  in  his  argument  in  this  court,  to  deny  in  his  reply  a 
fact  which  is  shown  by  the  testimony  set  out  in  his  abstract,  and 
which  he  has  admitted  by  implication  in  his  oi)ening  argument. 

6.  Evidence :  documents  not  filed  as  per  order.  Where  in  an 
equity  case  there  was  an  order  that  the  oral  evidence  should  be 
taken  in  the  form  of  depositions,  and  all  documentary  evidence 
filed  with  the  clerk  before  trial,  it  was  not  error  to  admit  docu- 
mentary evidence  not  so  filed;  but,  if  the  adverse  parties  were 
taken  by  surprise,  they  would  have  been  entitled  to  a  continuance 
upon  application  therefor. 

Appeal  from  G^Brien  District  Court. — Hon.  Scott  M. 

Ladd,  Judge. 

Piled,  October  12,  1889. 

These  actions  involve  the  title  to  certain  lands  in 
O'Briea  county.  The  plaintiffs  claim  to  be  the  owners 
under  the  patent  title,  and  the  defendant  claims  title 
under  certain  tax  sales  and  deeds.  The  actions  are  in 
equity,  and  were  tried  together  as  one  case,  and  Jbhere 
was  a  decree  dismissing  the  petition.    Plaintiffs  appeal. 

H.  E.  Long^  for  appellants. 

M.  H.  Allen  and  L,  BulliSy  for  appellees. 

RoTHROOK,   J. — I.     It  appears  from  the  evidence 

that  part  of  the  land  was  patented  by  the  United  States 

^   to  one  George  L.  Pobert  in  the  year  1857, 

1.  TAzsale  and  -i   .i.    a.   a.i  •  t  , 

deed:  taxes     and  that  the  residue  was  patented  to  one 

not  broug^ht       _^  sr  -^ 

Jorwwd|^er-    Richard    Van    Riper    in    the    year    1859. 

*MiJSion  Benjamin  Collins,  the  plaintiff  in  one  of 
the  cases,  acquired  title  under  the  patent 
in  March,  1868,  and  the  plaintiffs  in  the  other  case  are 
the  widow  and  children  of  Van  Riper,  the  patentee. 
There  is  no  evidence  that  any  of  the  plaintiffs  or  their 
grantors  have  at  any  time  paid  any  taxes  on  any  of  the 
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land.     All  of  the  land  was  sold  by  the  treasurer  of 
O'Brien  county  on  the  twenty-second  day  of  December, 
1860,  for  the  delinquent  taxes  of  1858  and  1869.     A 
treasurer's  deed  was  afterwards  executed  in  pursuance 
of  said  sale,   but  it  is  conceded  by  counsel  for  the 
respective  parties  that  said  deed  was  void,  as  there  was 
no   authority   nor  power  vested  in    the  treasurer  of 
O'Brien  county  to  sell  land  for  the  delinquent  taxes  for 
the  years  above  named.     This  was  determined  by  this 
court  in  the  case  of  Hilliard  v.  Oriffin^  72  Iowa,  331. 
It  "further  appears  from  the  evidence  that  the  lands  in 
controversy  were  again  sold  at  tax  sale  on  the  ninth 
day  of  December,   1867,  for  the  delinquent  taxes  of 
1866,  and  that  one  Thomas  J.  Stone  was  the  purchaser 
at  said  sale.     On  the  twenty-eighth  day  of  December, 
1870,  £he  treasurer  executed  and  delivered  a  deed  to  said 
Stone  in  pursuance  of  said  sale.     It  is    claimed    by 
counsel   for   appellants  that  this  last   deed   is  void, 
because  the  taxes  for  the  year  1866  were  not  carried 
forward  upon  the  tax  list  of  1867;  and  we  are  cited  to 
the  case  of  Oardner  v.  Early ^  65  Iowa,  42.     But  that 
case  has  no  application  to  the  cases  at  bar.     These 
actions  were  commenced  on  the  sixth  day  of  March, 
1886,,  more  than  fifteen  years  after  the  tax  deed  was 
executed,  and  more  than  eight  years  after  the  grantors 
of  the  defendant  were  in  actual,  open  and  notorious 
possession  of  the  land.     Said  possession  has  been  con- 
tinuous until  the  present  time.     The  irregularity  in 
failing  to  carry  forward  the  delinquent  tax  has  been 
cured  by  the  lapse  of  time  and  the  possession.     This 
question  was  expressly  so  determined  in  the  case  of 
Qriffi/n,  v.  Brtu^e^  73  Iowa,  126. 

II.    There  can  be  no  doubt  that  the  defendant's 
title  under  the  ta.x  sale  and  deed  to  Stone  is  valid, 

unless    she    has   failed  to   show  that  she 
'records Of'      holds  uuder  that  deed.     We  will  proceed 

deeds  with- 

out  revenue     to  uotice  somc  of  the  objections  made  by 

counsel  to  her  title    under  the  tax  deed. 

Some    of  the    conveyances    by  remote  grantors  were 
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executed  at  a  time  when,  by  the  laws  of  the  United 
States,  internal  revenue  stamps  were  required  to  be 
placed  upon  conveyances  of  land.  The  records  of  said 
deeds  were  oflFered  in  evidence,  and  objection  was'  made 
that  the  records  were  not  competent  evidence,  because 
they  did  ^lot  show  that  revenue  stamps  were  affixed  to 
the  original  deeds.  There  is  no  merit  in  this  objection. 
If  it  were  shown  to  be  a  fact  that  no  revenue  stamps 
were  affixed  to  the  original  instruments,  they  would 
still  be  admissible  in  evidence,  unless  it  was  made  to 
appear  that  there  was  a  fraudulent  intent  in  the 
omission  to  properly  stamp  the  papers.  Mitchell  v. 
Insurance  Co,^  32  Iowa,  421, 

III.  A  link  in  the  chain  of  title  consisted  of  a 
power  of  attorney  authorizing  the  conveyance  of   the 

land.    The  original  power  of  attorney  was 

'  oertifled  copy  recorded  in   Woodbury  county,   to   which 

O'Brien  county  was  formerly  attached. 
Afterwards  a  certified  copy  of  the  record  in  Wood- 
bury county  was  recorded  in  O'Brien  county.  The 
defendant  testified  as  a  witness  that  she  did  not  have 
possession  nor  control  of  the  instrument  purporting 
to  be  recorded  in  O'Brien  county.  Objection  was 
made  to  the  introduction  of  the  record  in  O'Brien 
county  because  it  was  a  copy  of  a  copy,  and  objec- 
tion was  made  to  the  introduction  of  the  record  in 
Woodbury  county  because  it  was  not  shown  that  the 
two  records  were  the  same,  and  that  the  defendant 
did  not  have  possession  or  control  of  the  original 
of  the  record  in  Woodbury  county.  This  objection 
was  without  merit.  In  the  absence  of  some  showing 
in  the  evidence,  it  should  be  presumed  that  the  records 
were  alike.  The  objection  is  too  technical  to  demand 
discussion. 

IV.  It  is  further  objected  that  the  power  of 
attorney  was  not  acknowledged  as  required  by  the  laws 
4.  AoKNowLMo-  ^*  Iowa.     The    defective  acknowledgment 

fSSJcuwdby  ^^^  executed  in  the  year  1867.     By  section 

stotute.  1967  of  the  Code  all  acknowledgments  of 

all  deeds,  mortgages  or  other  instruments  in  writing, 
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taken  and  certified  previous  to  April  30,  1872,  and 
which  had  been  duly  recorded,  were  declared  valid  in 
all  courts  of  this  stat^,  "  anything  in  the  laws  of  the 
territory  or  state  of  Iowa  to  the  contrary  notwithstand- 
ing." This  power  of  attorney  was  diily  recorded 
before  the  above  provision  of  the  Code  took  effect. 
There  can  be  no  doubt  that  if  the  acknowledgment  of 
the  power  of  attorney  was  defective  it  was  cured  by  this 
curative  act.     See  Brinton  v.  Seevers^  12  Iowa,  389. 

V.  It  is  stated  in  the  argument  of  appellant,  in 
reply,  that  the  record  does  not  show  that  the  tax  deed 
R  A»»,., .  a^     to  Stone  has  ever  been  recorded.     We  can- 

0.  Appeal:  ar- 

lo^ei  by^     not  permit  counsel  to  make  this  question  in 
xecord.  j^jg  reply.     It  appears  in  the  abstract  from 

the  testimony  of  appellee  that  she  did  not  have  the 
possession  of  the  treasurer's  tax  deed  to  T.  J.  Stone, 
and  recorded  in  Book  D,  page  469;  and  in  the  opening 
argument  of  counsel  the  following  language  is.  used : 
''No  internal  revenue  stamp  was  attached  to  the  record 
of  the  tax  deed  from  O'Brien  county  to  Stone."  Counsel 
cannot  be  permitted,  in  his  reply,  to  deny  that  the  deed 
was  recorded,  in  the  face  of  his  abstract  and  argument. 

VI.  At  a  term  previous  to  the  t,erm  at  which  the 
case  was  tried  the  court  made  an  order  that  all  the  oral 
a  v^.«,w^-.      evidence  should  be  taken  in  the  form  of 

nStTedM     depositions,  and  all  documentary  evidence 
per  order.       f^Q  \yQ  fji^^j  ^jth  the  clerk  of  the  court  before 

the  trial  of  the  cause.  The  plaintiffs  objected  to  the 
introduction  of  the  records  of  deeds,  because  the 
defendant  did  not  comply  with  this  order;  and  counsel 
seems  to  be  of  opinion  that  there  should  be  a  decree  for 
the  plaintiffs  because  the  court  admitted  the  record 
evidence.  We  think  otherwise.  If  the  plaintiffs  were 
taken  by  surprise  by  these  records,  they  should  have 
moved  for  a  continuance,  to  enable  them  to  rebut  them. 
We  have  examined  all  material  questions  in  the  case, 
and  are  of  opinion  that  the  decree  of  the  district  court 
should  be  Affirmed, 
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opinion  on  beheabing. 

[Filed,  February  12,  1890.] 

RoTHRocK,  C.  J. — In  a  petition  for  rehearing  filed 
by  counsel  for  appellants,  we  are  requested  to  re-exam- 
ine the  question  determined  in  the  second  point  of  the 
foregoing  opinion.  It  is  claimed  that  although,  in  the 
absence  of  fraud,  the  original  instruments  would  be 
admissible  in  evidence  although  not  stamped,  yet  that 
the  stamp  act  provided  that  a  record  of  an  unstamped 
instrument  should  "be  utterly  void,  and  shall  not  be 
introduced  in  evidence."  There  was  no  evidence  that 
the  instruments  in  question  in  this  case  were  unstamped, 
except  what  might  be  inferred  from  the  fact  that  the 
record  does  not  show  that  stamps  were  affixed  to  the 
original  instruments.  It  is  not  claimed  that  any  act  of 
congress  requii'ed  a  recorder  to  make  a  copy  of  the 
stamp  in  the  record,  nor  to  refer  to  it  in  any  way  in 
reading  the  record.  It  was  the  duty  of  the  recorder  to 
refuse  to  record  the  instruments  until  proper  stamps 
were  affixed,  and  we  will,  therefore,  presume  that  the 
originals  were  stamped.  We  are  cited  to  the  case  of 
Switzer  v.  Knapps^  10  Iowa,  72,  as  an  authority  in  sup- 
port of  appellants'  position.  It  is  true  that  it  is  said  in 
that  case  that  "a  copy  of  a  deed  without  any  mark 
indicating  a  seal  is  evidence  that  there  was  none." 
But  it  apx)eared  in  that  case  that  the  deed  was  not  in 
fact  under  seal ;  and,  so  far  as  we  are  able  to  under- 
stand the  facts  of  the  case,  the  question  was  whether 
the  record  imparted  notice  to  third  persons.  If  it  be 
conceded  that  the  deed  was  not  in  fact  under  seal,  the 
question  as  to  what  presumption  should  obtain  in  case 
the  record  did  not  shgw  that  the  original  was  under 
seal  was  not  in  that  case.  Other  authorities  are  cited 
by  counsel.  As  we  understand  them,  they  do  not  pre- 
sent the  question  now  under  consideration.  They  do 
not  determine  that  the  recorder  should  undertake  to 
copy  the  stamp,  or  make  reference  thereto  in  the  record, 
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nor  what  presumptipn  should  obtain  in  the  absence  of 
such  reference. 

In  conclusion,  we  have  to  say  that  we  would  hesi- 
tate long  before  sustaining  the  claim  made  by  counsel. 
The  recoM  evidence  of  titles  to  real  estate  is  of  too 
much  importance  to  be  held  void  for  the  mere  omission 
of  recorders  of  deed  to  make  memorandum  that  stamps 
were  attached  to  deeds.  We  should  rather  presume 
that  the  recorders  did  their  duty,  and  recorded  such 
instruments  only  as  were  properly  stamped.  We 
adhere  to  our  original  opinion,  and  the  decree  is 

Affirmed. 


Gorrell.  et  al.  v.  Gates  et  al. 


1.  Parties  to  Actions :  creditob*s  smL :  joinder  of  sevkral 
CBBDITORS.  Several  judgment  creditors  may  join  in  an  action 
against  the  trustee  of  their  common  debtor,  alleging  that  they 
have  no  adequate  remedy  at  law,  and  seeking  the  discovery  of 
property  which  may  be  subjected  to  the  payment  of  their  judg- 
ments, and  asking  that  the  trustee  be  required  to  discharge  certain 
alleged  duties,  which  it  is  claimed  would  result  in  placing  prop- 
erty of  the  judgment  debtor  within  the  reach  of  legal  process. 
(See  opinion  for  statutes  and  cases  cited.) 

2.  Creditor's  Bill ':  pleading.  In  an  action  against  a  trustee  of 
the  debtor  under  a  will,  to  discover  assets  of  the  debtor  and  to 
compel  the  trustee  to  perfoim  his  duties,  to  the  end  that  the 
debtor's  property  might  become  subject  to  execution,  the  petition 
alleged  that  three  certain  tracts  of  land  had  been  set  apart  to  the 
trustee,  and  the  title  thereto  decreed  in  him,  for  the  uses  and  pur- 
poses authorized  by  the  will,  and  that  said  land  was  so  set  apart 
by  partition,  which,  however,  did  not  include  all  the  realty  of  the 
decedent.  Held  that  plaintiffs  were  improperly  required,  upon 
motion,  to  state  the  value  of  each  of  said  tracts  of  land,  on  the 
ground  that,  having  been  set  apart  to  the  trustee,  if  tlieir  aggregate 
value  was  greater  than  the  claims  of  plaintiffs,  their  action  could 
not  be  maintained;  for  the  petition  If urther  showed  that  the  will 
made  it  the  duty  of  the  trustee  to  provide  money  for  many  pur- 
poses pertaining  to  the  welfare  of  the  judgment  debtor,  and  it  did 
not  appear  for  what  obligations  of  that  kind  the  land  might  be 
already  liable;  so  that  the  fact,  if  it  so  appeared,  that  the  land 
would  sell  for  more  than  enough  to  satisfy  plaintiff  *s  claims,  could 
not  affect  their  right  to  maintain  the  action. 
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Action  in  equity  to  discover  and  subject  property 
to  the  payment  of  certain  judgments.  The  court  below 
sustained  a  motion  to  strike  from  the  petition  and  for  a 
more  specific  statement.  Plaintiffs  refused  to  amend, 
and  the  court  dismissed  their  cause  of  action,  and  ren- 
dered judgment  in  favor  of  defendants  for  costs.  The 
plaintiffs  appeal. 

Winslow  <fe  Yarnum^  for  appellants. 

No  appearance  for  appellees. 

Robinson,  J. — The  averments  of  the  petition  mate- 
rial for  our  consideration  are  in  substance  as  follows : 
E.  N.  Gates,  by  his  last  will,  including  codicils,  pro- 
vided that  the  larger  part  of  his  estate  should  be  divided 
equally  between  his  wife,  Sarah  E.  Gates,  and  his  sons, 
Sumner  E.  Gates,  A.  C.  Gates  and  Lorin  A.  Gates,  all 
of  whom  are  parties  defendant.  Sumner  was  appointed 
executor  of  the  will,  and  was  directed  to  sell  all  the 
property  of  the  testator  within  a  specified  time  after  his 
death,  and  not  to  allow  any  considerable  amount  of 
money  to  remain  in  his  hands  undivided,  but  that  he 
should  divide  it,  and  all  property  of  the  estate,  as  afore- 
said. Defendant  George  I.  Anderson  was  appointed 
trustee  by  the  will,  and  was  authorized  to  receive  from 
the  executor  the  share  of  the  estate  which  was  given  to 
A.  C.  Gates,  and  care  for  and  manage  it,  excepting  such 
sums  of  money  as,  in  the  opinion  of  the  trustee,  might 
be  heeded  to  make  said  A.  C.  Gates  and  his  child  or 
children  comfortable,  and  for  educational  purposes;  and 
such  further  sum  as,  in  the  judgment  of  the  trustee,  it 
would  be  prudent  to  intrust  to  said  A.  C.  Gates  as  a  fund 
upon  which  to  engage  in  business.    The  will,  including 


634  SUPREME  COURT  OP  IOWA, 

Gorrell  v.  Gates. 

codicils,  was  admitted  to  probate  on  the  twenty-fourth 
day  of  April,  1883;  and  the  executor  and  trustee 
appointed  thereby  qualified  and  entered  upon  the  dis- 
charge of  the  duties  of  their  respective  offices.  The  first 
and  second  paragraphs  of  the  petition  allege  that  plain- 
tiff J.  R.  Gorrell  obtained  a  judgment  against  A.  C. 
Gates  on  the  twenty-first  day  of  April,  1887,  for  the  sum 
of  $692.18,  besides  costs,  and  that  said  judgment  was 
rendered  for  rents  due  for  a  dwelling  house  used  and 
occupied  by  said  A.  C.  Gates  since  the  death  of  his 
father.  The  third  paragraph  of  the  petition  shows  that 
plaintiff  J.  K.  Zallinger  recovered  a  judgment  against 
said  A.  C.  Gates  in  the  year  1889  for  the  sum  of  $676.70, 
besides  costs,  for  groceries  necessary  for  said  A.  C. 
Gates  and  his  family,  purchased  since  the  death  of  his 
father.  Execution  was  issued  on  the  Gorrell  judgment, 
and  the  executor  and  trustee  were  garnished  there- 
under, but  each  appeared  and  denied  indebtedness,  and 
denied  having  property  in  their  possession  or  under 
their  control  which  belonged  to  the  judgment  debtor. 
No  property  exists  for  the  satisfaction  of  the  judgments, 
unless  that  in  the  hands  of  the  executor  and  trustee  can 
be  reached  for  that  purpose. 

The  petition  further  alleges  that  the  executor  has 
failed  to  discharge  the  duties  imposed  upon  him  by  the 
wiy,  in  that  he  has  failed  to  dispose  of  the  property  of 
the  estate,  and  pay  to  th^  trustee  the  share  which 
belongs  to  said  A.  C.  Gates;  and  has  failed  and  refused  to 
do  so  for  the  express  purpose  of  preventing  such  share 
from  passing  into  the  hands  of  the  trustee,  and  allowing 
it  to  be  used  to  satisfy  the  judgments  of  plaintiffs.  The 
trustee  is  also  charged  with  neglect  of  duty.  The  plain- 
tiffs ask  that  defendants  be  compelled  to  make  discov- 
ery of  the  property  belonging  to  the  estate  of  decedent 
at  the  date  of  his  death,  and  the  disposition  made  of  it, 
and  of  its  proceeds;  that  the  executor  be  directed  to 
make  sale  of  property  to  pay  the  trustee  a  sufficient 
amount  to  satisfy  the  judgments  aforesaid,  and  that  the 
trustee  be  required  to  make  payments  therefor;  and 
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.  for  such  other  relief  as  they  may  be  entitled  to  under 
the  facts  stated  in  the  petition. 

I.     The  first  part  of  the  motion  asked  that  the 
name  of  J.  R..Zallinger  and  the  third  paragraph,  or  the 
1.  Parties  to      Q^me  of  J.  R.  Gorrell  and  the  first  and  second 
ttm^^mf^'  paragraphs,  be  stricken  from  the  petition, 
ielwai  cwdi-  The  plaiutiflfs  refusing  to  make  an  election, 
^"-  the  court  struck  out  the  name  and  paragraph 

first  mentioned.  The  question  presented  by  that  ruling 
is  whether  the  averments  of  the  petition  show  that  the 
plaintiffs  have  such  a  common  interest  in  the  relief 
sought  as  entitles  them  to  join  in  this  action.  The  right 
of  either  of  them  to  that  relief  is  not  raised,  and  cannot 
be  determined  on  this  appeal.  Section  2645  of  the  Code 
is  as  follows:  ''AH  persons  having  an  interest  in  the 
subject  of  the  action,  and  in  obtaining  the  relief 
demanded,  may  be  joined  as  plaintiffs,  except  where  it 
is  otherwise  provided  in  this  Code."  Persons  having 
an  interest  in  the  matter  in  litigation,  in  the  success  of 
either  of  the  parties  to  the  action,  or  against  both,  are 
entitled  to  intervene,  and,  in  a  proper  case,  may  unite 
with  the  plaintiff  in  claiming  what  is  sought  by  the 
petition.  Code,  sec.  2683.  It  is  the  policy  of  the  law 
to  avoid  a  multiplicity  of  suits,  and  an  identity  of  inter- 
ests is  not  always  required  to  entitle  persons  to  join  as 
plaintiffs  for  the  purpose  of  obtaining  relief  to  which 
they  are  entitled.  It  was  said  in  De  Louis  v.  Meek^  2 
G.  Greene,  64,  that,  "where  there  is  unity  in  interest 
as  to  the  object  to  be  attained  *  *  *  the  parties 
seeking  redress  in  chancery  may  join  in  the  same  com- 
plaint and  maintain  their  action  together.  In  such  a 
case,  it  is  within  the  province  of  a  court  of  chancery  to 
mete  out  to  each  and  all  of  the  complainants  their 
rights,  on  the  principle  of  sound  equity.  In  that  case 
the  complainants  claimed  distinct  interests  in  real  estate, 
but  desired  the  same  relief,  to- wit,  the  setting  aside  of 
a  decree  in  partition  alleged  to  have  been  fraudulently 
procured.  The  rule  stated  in  the  quotation  was  approved 
in  Powell  v.  Spaulding^  3  G.  Greene,  461,  and  in  Bran- 
dirff  V.  Harrison  Co.^  50  Iowa,  165.     In  the  case  last 
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cited  it  was  held  that  the  different  owners  of  separate- 
tracts  of  real  estate  could  join  in  an  action  to  restrain 
the  collection  of  a  tax  illegally  levied  thereon.  The 
rule  was  again  approved  in  Palo  Alto  Banking^  etc.^  Co. 
V.  Mahar^  65  Iowa,  76,  an  action  to  restrain  the  convey- 
ance of  certain  lands.  In  Oates  ®.  Boomer ^  17  Wis.  456, 
the  right  of  the  separate  owners  of  judgments  to  join  in 
an  action  to  set  aside  a  conveyance  of  the  judgment  debtor 
alleged  to  have  been  fraudulently  made  was  affirmed. 
In  Meyers  v.  Fenn^  6  Wall.  205,  it  was  said  that  "  the 
practice  of  permitting  judgment  creditors  to  come  in 
and  make  themselves  parties  to  the  bill,  and  thereby 
obtain  the  benefit,  assilming  at  the  same  time  their  por- 
tions of  the  costs  and  expenses  of  the  litigation,  is  well 
settled."  See,  also,  Hamlin  v.  Wright^  23  Wis.  492; 
Story,  Eq.  PI.,  sec.  99;  Conro  v.  Iron  Co.^  12  Barb.  28; 
Clarkson  v.  De  Peyster^  8  Paige,  820;  Strong  v.  Town- 
ship,  79  Ind.  209;  Pom.  Rem.,  sees.  248,  266,  267. 

The  petition  in  this  case  is,  in  effect,  a  creditor's 
bill.  It  alleges  that  plaintiffs  have  no  adequate  remedy 
2.  CREDrroR^a  at  law  for  the  enforcement  of  their  rights. 
biu:  pleading.  They  Seek  the  discovery  of  property  which 
may  be  subjected  to  the  payment  of  their  judgments, 
and  ask  that  the  executor  and  trustee  be  required  to 
discharge  certain  alleged  duties,  which  it  is  claimed 
would  'result  in  placing  property  of  the  judgment 
debtor  within  the  reach  of  legal  process.  The  end  each 
plaintiff  seeks  is,  it  is  true,  the  collection  of  his  own 
judgment;  but  it  is  claimed  the  relief  sought  would 
result  in  their  mutual  benefit.  Their  alleged  rights  of 
action  rest  upon  substantially  the  same  grounds,  and 
whether  they  are  entitled  to  the  relief  demanded  can  be 
ascertained  as  well  in  one  action  as  in  two.  If  the  prin- 
cipal question  be  determined  in  their  favor,  the  powers 
of  a  court  of  equity  are  ample  to  ascertain  and  enforce 
the  particular  rights  of  each.  We  think  the  case  falls 
within  the  rule  of  the  authorities  cited. 

II.    The  petition  alleges  that  since  the  commence- 
ment of  this  action  three  tracts  of  land,  described,  have 
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been  set  apart  to  the  trustee,  and  the  title  thereto 
decreed  in  him,  for  the  uses  and  purposes  authorized  by 
the  will.  It  further  alleges  that  said  land  was  so  set 
apart  by  proceedings  in  partition,  which  did  not,  how- 
ever, divide  all  the  realty  belonging  to  the  estate  of 
decedent.  A  part  of  the  motion  which  was  sustained 
asked  that  the  plaintiffs  be  required  to  state  the  value 
of  each  of  said  tracts  of  land,  on  the  ground  that,  hav- 
ing been  set  apart  to  the  trustee,  if  their  aggregate  value 
is  greater  than  the  claims  of  plaintiffs,  this  action  cannot 
be  maintained.  We  do  not  think  the  ground  is  well 
taken.  If  it  be  the  duty  of  the  trustee  to  furnish 
money  or  other  property  for  the  satisfaction  of  the 
judgments,  it  is  certainly  not  his  only  duty.  He  is 
required  to  furnish  such  sums  of  money  as,  in  his 
opinion,  are  needed  to  make  the  judgment  debtor  and 
his  child  or  children  comfortable,  and  to  educate  the 
latter.  He  is  also  authorized  to  furnish  the  judgment 
debtor,  if  thought  prudent,  with  a  fund  for  business 
purposes.  The  land  was  taken  by  the  trustee  subject  to 
and  for  the  purposes  of  the  trust  created  by  the  testator. 
For  what  obligations  incurred  by  the  trustee  in  the  dis- 
charge of  the  duties  of  his  oflBce  the  land  may  be  already 
liable  does  not  appear.  It  was  not  the  duty  of  plaintiffs 
to  show  that  it  was  not  available  for  the  satisfaction 

« 

of  their  claims,  and  under  the  facts  disclosed  by  the 
petition  no  presumption  arises  that  it  was.  If  plaintiffs 
are  entitled  to  the  relief  demanded  they  cannot  be  com- 
pelled to  proceed  against  any  particular  part  of  the 
property  which  is  included  in  the  share  of  the  judg- 
jxieni  debtor.  In  no  event  could  the  stating  of  the  value 
of  the  tracts  of  land  in  question  have  shown  that  plain- 
tiffs were  not  entitled  to  maintain  this  action.  We 
conclude  that  the  motion  should  have  been  overruled. 
The  judgment  of  the  district  court  is 

Reversed. 
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Vannest  v.  Fleming. 

Waters :  coLLEcnoN  bt  tile  drains  :  castinq  on  lower  estatb. 
The  owner  of  the  dominant  or  higher  estate  has  the  right  to  con- 
duct the  water  falling  upon  his  land,  hy  means  of  underground 
tile  drains,  into  the  channel  provided  by  nature  for  the  drainage 
of  his  land,  and  through  such  channel  to  cast  it  upon  the  servient 
or  lower  estate. 


-: :  hRAINAGB  BY  ACQUIESCENCE  :  SUBSEQUENT  CHANGE.     Where 

a  drain  or  ditch  has  been  established  by  the  acquiescence  of  two 
adjoining  land-owners,  and  it  is  required  by  the  best  interests  of 
both  owners,  and  the  manner  of  its  construction  is  in  accord  with 
the  natural  flow  of  the  water,  and  the  quantity  of  the  water  has 
not  been  increased  nor  its  flow  diverted  by  the  owner  of  the  higher 
land,  the  lower  or  servieijt  owner  cannot  obstruct  or  abolish  the 
ditch  without  the  consent  of  the  upper  owner;  and  the  rights  and 
duties  of  the  parties  pass  to  their  grantees  with  the  land. 

:  DRAINAGE   BY    AGREEMENT  :  SUBSEQUENT  CHANGE.      Where 


a  ditch  for  the  drainage  of  surface  water  has  been  constructed 
jointly  by  two  adjoining  land-owners,  under  an  oral  agreement  as 
to  its  course,  etc.,  ^ach  party  contributing  labor  or  money  to  its 
construction,  and  they  have  recognized  the  ditch  by  plowing  and 
farming  in  accord  with  it,  neither  can  set  aside  or  disregard  it 
without  the  consent  of  the  other. 

Appeal  from  Mahaska  District  Court.— Hon.  J.  K. 

Johnson,   Judge. 

Filed,  February  12,  1890. 

Action  in  chancery  to  enjoin  defendant  from  inter- 
fering with  the  flow  of  water  from  plaintiff's  land  upon 
the  adjoining  lands  of  defendant.  There  was  a  decree 
granting  part  of  the  relief  prayed,  for  by  plaintiff,  and 
refusing  part.  Both  parties  appeal, — the  defendant 
first,  and  he  is  therefore  designated  as  "appellant." 

John  F.  Lacey^  W.  R.  Lacey  and  Bolton  &  McCoy^ 
for  appellant. 


Blanohard  &  Preston^  for  appellee. 
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Beok,  J. — 1.  The  petition  is  in  two  counts.  The* 
first  alleges  that  plaintiff  owns  one  hundred  and  sixty 
acres  of  land,  and  defendant  owns  an  eight-acre  tract 
adjacent  thereto,  on  the  west;  that  for  many  years  there 
has  been  upon  plaintiff's  land  a  natural  drain,  or  open 
ditch,  two  or  three  feet  deep,  being  a  natural  water- 
course, which  begins  near  the  center  of  the  track,  and 
runs  in  a  southwesterly  direction,  crossing  the  division 
line  of  defendant's  land  about,  twenty  rods  north  of  the 
southwest  corner  thereof,  and  thence  across  it;  that  this 
drain  or  water-course  is  the  natural  outlet  of  the  water 
falling  and  accumulating  upon  a  part  of  plaintiff's  land, 
and  is  the  natural  drainage  thereof;  that  defendant 
dammed  up  the  drain  at  or  near  its  entrance  upon 
defendant's  land,  but  the  dam  was  washed  out  by  the 
floods,  and  defendant  threatens  to  rebuild  it,  and  that 
the  water  arrested  in  its  flow  off  of  plaintiff's  land,  and 
caused  to  remain  thereon  by  the  dam,  would  i)rove  to 
be  a  source  of  great  injury  thereto,  which  would  prove 
irreparable,  if  the  dam  be  permitted  to  remain. 

The  second  count  alleges  that  plaintiff  and  defend- 
ant, at  the  time  being  owners  of  their  respective  tracts 
of  land,  entered  into  an  oral  agreement  that  plaintiff 
should  cause  an  open  ditch  to  be  dug,  other  than  the 
one  referred  to  in  the  first  count,  which  should  run' 
westerly  from  the  northwest  part  of  plaintiff's  land, 
and  cross  the  line  of  defendant's  land  about  thirty  rods 
south  of  the  northeast  corner  thereof,  and  should  run 
thence  upon  defendant's  land  according  to  lines  and 
distances  set  out  in  the  petition,  which  need  not  be 
repeated  here;  that  the  parties  should  unite  in  con- 
structing this  ditch,  each  doing  a  part  of  the  work,  as 
stated  in  the  petition;  that  each  party  was  to  have  the 
right  to  connect  tile  drains  with  the  ditch;  and  that 
defendant  threatens  to  destroy  the  ditch,  or  drain,  and 
render  it  useless,  which  would  work  great  injury  to 
plaintiff.  The  defendant,  in  answer  to  the  first  count, 
of  the  petition,  after  denying,  generally,  all  allegations 
thereof,  admits  the  existence  of  the  ditch  described  in 
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the  first  jcount  of  the  petition,  but  alleges  that  it  is  not 
a  natural  water-course,  but  an  artificial  ditch.  He 
admits  that  he  obstructed  the  ditch,  but  denies  that  the 
flow  of  the  water  was  thereby  interfered  with,  and  alleges 
that  plaintiff's  land,  at  the  place  in  question,  is  higher 
than  defendant's  land;  that  the  ditch  is  not  necessary 
for  the  proper  drainage  of  plaintiff's  land,  the  natural 
depression  of  the  land  being  sufl5cient  therefor;  that  it 
is  his  intention  to  fill  up  the  ditch  on  his  own  land,  but 
not  to  obstruct  the  flow  of  the  water  upon  plaintiff's 
land;  and  that  the  ditch,  with  steep  banks, 'is  an  injury 
to  defendant's  land. 

In  answer  to  the  second  count  of  the  petition, 
defendant  admits  that  the  other  ditch — the  more  north- 
erly one — was  dug  at  the  mutual  expense  of  the  parties, 
pursuant  to  a  verbal  agreement  made  by  the  parties, 
which  did  not  provide  how  long  it  should  remain,  but 
that  it  should  be^iled  in  the  future,  if  defendant  so 
required,  and  that  the  ditch  was  not  dug  in  compliance 
with  the  agreement.  It  is  alleged  that  defendant  now 
requires  the  ditch  to  be  tiled,  one-half  of  the  expense 
whereof  he  proposes  to  pay. 

Defendant,  in  a  cross- petition,  prays  that  plain- 
tiff may  be  enjoined  from  collecting  the  water  into  the 
ditch  described  in  the  first  count  by  tile  drains,  and 
thereby  causing  it  to  flow  upon  defendant's  land.  The 
cross-petition  contains  allegations  in  this  language: 
"That  defendant's  land  is  lower  th^n  plaintiff's,  and 
that  the  plaintiff's  surface  is  drained  naturally  upon 
defendant's  land,  but  that  plaintiff  has  no  lawful  right, 
by  drainage,  to  concentrate  the  underground  water  and 
to  cause  it  to  flow  from  a  single  point  upon  defendant's 
land,  and  that  by  so  doing  he  has  attempted  to  impose 
upon  defendant's  land  a  burden  which  it  is  not  required 
by  law  to  bear."  The  allegations  of  the  cross-petition 
are  denied  by  plaintiff  in  a  proper  pleading.  Upon  the 
final  hearing  on  the  merits,  the  court  found  the  equities 
with  defendant  upon  the  first  count  of  the  petition, 
which  was  dismissed  by  the  decree;  and  upon  the  sec- 
ond count  the  equities  were  found  with  plaintiff,  and 
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the  relief  prayed  for  thereon  was  granted.     The  defend- 
ant's cross- petition  was  dismissed. 

II.  The  evidence  and  the  pleading  show  that 
plaintiff's  land  is  the  higher,  and  is  naturally  drained 
over  defendant's  land  by  two  "sloughs,"  as  they  are 
called  in  the  pleadings  ('* swales"  is  a  better  designa- 
tion), which  run  from  or  through  plaintiff 's  land  to  and 
over  defendant's.  There  is  no  other  way-  of  carrying 
the  surplus  water,  caused  by  snow  and  rains,  off  of  and 
away  from  plaintiff's  land,  except  through  these  swales. 
They  also  drain  defendant's  land,  which  has  no  other 
drainage.  The  case  is  not  one  of  water,  which  would 
ndt  naturally  run  upon  defendant's  land,  being  diverted 
and  brought  there  by  the  unlawful  acts  of  plaintiff,  but 
is  simply  the  case  of  the  natural  drainage  of  a  tract  of 
land  through  the  swales  prepared  by  nature  for  that 
very  purpose.  The  two  parties  happen  to  own  this 
tract  of  land;  and  the  defendant,  the  owner  of  the  ser- 
vient estate,  attempts  to  resist  the  undoubted  right  of 
plaintiff,  the  owner  of  the  dominant  estate,  to  have 
the  surplus  water  falling  upon  his  land  conducted 
by  nature's  water-way  off  of  his  land  to  the  brook,  the 
creek  and  the  river,  the  great  natural  drains  of  the 
country.  The  ground  of  this  resistance  is  that  this  water 
from  plaintiff's  land  passes  over  defendant's  farm. 
But,  as  the  water  from  defendant's  land  must  pass 
over  his  neighbors'  lands  below  him,  which  are  servient 
to  his  lands,  he  is  attempting  to  impose  restrictions 
upon  plaintiff  which,  with  the  same  claim  of  right, 
could  be  imposed  upon  him,  with  equally  disastrous 
results. 

It  is  insisted  that  plaintiff  is  violating  the  law  and 
rights  of  defendant  by  collecting  the  water  —  ''  under- 
ground water,"  it  is  called  in  defendant's 
'  cofiTOttoii  by  pleadings — by  tiles,  and  conducting  it  to 
oJungon'     defendant's  land  at  one  place,  which,  it  is 
oweres     .    ^jj^j^q^^  jg  j^^^  permitted  by  the  law.     It 

will  be  readily  seen,  upon  a  moment's  reflection,  by  one 
having  but  a  limited  acquaintance  with  the  subject. 
Vol.  79—41 
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upon  the  consideration  of  the  faots  developed  in  the 
evidence,  that  there  is  no  difference  between   under- 
ground water,  collected  by  tiling,  and  surface    water. 
The  first  is  water  which  would  run  off  in  a  ditch,   were 
one  dug,  without  entering  the  earth.    But  it  is  per- 
mitted to  enter  the  earth,  and  is  then,  by  natural  means, 
attracted  and  conducted  to  the  tiles,  and  through  them 
flows  away.     It  must  be  remembered  that  the  lands  of 
both  parties  are   used  for  cultivation  with  the  plow. 
The  fact  is  known  by  every  intelligent  observer,  who  has 
directed  his  eyes  over  the  surface  of  our  beautiful  and 
fertile  agricultural  lands,  that  the  swales  are  our  most 
productive  lands,  while  the  sward  of  the  prairie  grass, 
and  of  other  natural  grasses,*  remains  unbroken.     There 
are  no  ditches  or  gutters  in  the  swales.     They,  of  course, 
are  of  various  widths,   depending  largely    upon    the 
abruptness  and  height  of  the  little  hills  or  elevations  of 
which  they  constitute  the  valleys.     When  the  sward  is 
broken  by  the  plow,  the  water  from  rains  and  snows 
has  a  tendency  to  seek  a  channel  down  the  swale,  which 
will,  of  course,  be  no  wider  than  is  required  to  conduct 
away  the  surplus  water  falling  on  the  land  drained  by 
the  swale.     This  channel  will  soon  become  a  ditch  after 
the  sward  is  broken ;  and,  if  left  to  nature,  it  will  be 
sinuous,  directed  by  the  laws  of  nature,  which  give  all 
water-courses  that  character.     But  the  intelligent  hus- 
bandman will  aid  water  in  this  regard,  and,  with  his  plow 
or  his  shovel,  will  keep  the  ditches  straight.     He  will 
not  act  the  foolish  part  of  attempting  to  do  that  which 
is  impossible,  namely,  to  keep  the  surplus  water  flowing 
over  all  the  surface  of  the  swale  ;  for  the  reason  that  it 
would  prove  impossible,  and,  if  successful,  it  would 
cost  him  his  crops,  and  finally  impoverish  his  land,  by 
causing  the  fertile  soil  to  be  washed  away.     In  the  case 
before  us,  both  parties,  if  they  be  intelligent  farmers,  do 
this  very  thing.     Plaintiff,  instead  of  an  open  ditch,  put 
in  tile,  which  subserves  the  same  purpose.    Now,  these 
farmers  are  not  diverting  the  water  from  the  water-way 
provided  by  nature.     They  are  not  seeking  to  conduct 
the  water  contrary  to  the  course  x)f  nature,  or  in  a  way 
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it  did  not  run  before  the  soil  became  the  property 
of  man.  When  the  use  of  the  soil  is  changed  from 
nature's  husbandry,  the  production  of  grasses  from 
meadows  and  pastures,  to  the  cultivation  of  grain  by 
means  of  the  plow,  nature  continues  to  direct  the  water 
in  channels.  The  plaintiff  does  not  conduct  the  water 
to  and  upon  defendant's  land  in  a  manner  differing 
from  that  manner  in  which  it  was  conducted  before  the 
land  was  plowed.  The  manner,  in  each  instance,  is 
nature's  manner.  Of  course,  the  manner,  in  one 
instance,  under  the  laws  of  nature,  provides  for  a  ditch  ; 
in  the  other  instances,  the  laws  of  nature,  under  which 
was  produced  the  sward  of  the  prairie  grass,  dispense 
with  a  ditch. 

IIL  It  is  shown  by  the  evidence — indeed,  defend- 
ant himself  so  testifies — that  the  ditch  referred  to  in  the 

^  .  ^^^^     first  count  was  made  upon  defendant '  s  land, 

^^f  ^L^ .    before  he  owned  it,  by  the  farmer  who  then 

quiescence :  '      •^ 

■;*»«i"«^*  owned  and  cultivated  the  land.  It  seems 
that  defendant's  grantor,  and  the  plaintiff 
or  his  grantor,  were  in  accord  in  their  views  as  to  the 
ditch,  and  its  course  through  the  two  tracts  of  land, 
and,  either  by  express  agreement  or  by  mutual  and 
silent  acquiescence  in  the  manner  pursued  by  each  in 
the  improvement,  by  drains,  of  their  respective  lands, 
agreed  upon  the  construction  of  the  ditch,  and  the  line  it 
should  pursue.  Its  place  of  crossing  the  dividing  line 
of  the  lands,  in  this  manner,  was  settled.  The  law  will 
not  permit  complaint  to  be  now  made  of  the  location  and 
manner  of  construction  of  the  ditch,  after  it  has  been 
acquiesced  in  by  the  parties.  The  rights  of  the  parties 
demand  that  the  ditch  should  remain  a  settled  matter. 
Good  husbandry  forbids  the  changing  of  ditches.  Their 
permanence  prevents  the  washing  away  of  the  soil,  as 
well  as  avoids  expenses  in  the  change. 

IV.  Upon  the  first  count  of  the  petition,  and 
defendant's  cross-petition,  we  reach  the  conclusions: 
(1)  That  the  ditch  is  required  by  the  best  interest  of 
both  proprietors  ;  (2)  that  the  manner  of  its  construc- 
tion is  in  accord  with  the  natural  flow  of  the  water ;  (3) 
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that  the  quantity  of  the  water  has  not  been  increased, 
and  its  flow  has  not  been  diverted,  as  charged  ;  (4)  that 
the  ditch  was  established  by  the  acquiescence  of  the 
proprietors,  and  that  defendant  threatens  to  interfere 
with,  and  change,  the  flow  of  tlje  water,  by  building  and 
maintaining  a  dam  in  the  ditch ;  (5)  that  the  ditoh  can- 
not be  dispensed  with,  nor  its  course  changed,  without 
the  consent  of  the  parties  interested.  This  conclusion 
is  in  accord  with  the  doctrines  of  Livingston  v. 
McDonald^  21  Iowa,  160,  and  is  supported  by  familiar 
principles  of  the  law.  See  Pratt  v.  Lamson^  2  Allen,  275. 

V.  The  evidence  very  plainly  leads  to  the  conclu- 
sion of  fact  that  the  ditch  described  in  the  second  count 
3  -dpainaffe  ^^^   coustructed    jointly   by    the  parties, 

?iTb8^uenr''  ^^^®r  a*^  oral  agreement  as  to  its  course, 
change.  ^t^.,  each  party  contributing  labor  or 
money  to  constructing  it.  The  parties  have  recognized 
the  ditch,  have  plowed  and  farmed  in  accord  with  it,  and 
have  expended  money  q,nd  labor  in  the  performance  of 
the  contract.  It  can  be  set  aside,  disregarded  and 
annulled  by  neither  without  the  consent  of  the  other. 
The  assent  of  defendant  to  the  construction  of  the  ditch 
on  his  land  is  in  the  nature  of  a  license  which,  having 
been  accepted,  and  the  rights  conferred  assumed  and 
exercised,  cannot  be  set  aside  or  disregarded.  HarTc- 
ness  V.  Burton^  39  Iowa,  101;  Cook  t?.  Railway  Co.^  40 
Iowa,  451;  Anderson  v.  Simpson^  21  Iowa,  399;  BeoUy 
u.  Gregory^  17  Iowa,  109. 

VI.  These  considerations  lead  us  to  the  conclusion 
that  the  decree  of  the  district  court  ought  to  be  affirmed 
as  to  the  second  count,  and  as  to  the  dismissal  of 
defendant's  cross-petition,  and  reversed  as  to  the  dis- 
missal of  the  first  count  of  the  petition.  A  decree  ought 
to  have  been  entered  granting  the  plaintiff  all  the  relief 
prayed  for  in  his  petition,  both  upon  the  first  and  second 
counts,  and  dismissing  the  cross-petition  of  defendant. 
The  cause  will  be  remanded  to  the  court  below  for  such 
a  decree.  Modified  and  affirmed,  on  defendant's 
appeal;  beveesed  on  plaintiff's  appeal. 
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1. 


2. 


8. 


5. 


Statute  of  Limitations :  contract  under  ordinance.  Where 
a  city  seeks  to  recover  of  a  railroad  company  for  the  breach  of  a 
contract  arising  upon  the  acceptance  of  a  grant  under  a  city  ordi- 
nance, the  statute  of  limitations  may  be  interposed  as  a  bar,  the 
same  as  in  cases  upon  ordinary  contracts  between  natural  persons. 
(See  opinion  for  citations.) 


:  CONTRACT  TO   GRADE    STREETS    WITHIN   REASONABLE  TIME. 

In  1853  plaintiff  became  bound,  under  an  ordinance  making  a 
grant  to  it,  to  grade  a  certain  street  in  a  reasonable  time.  Held 
that  an  action  by  the  city  for  a  breach  of  the  contract  was  barred 
in  ten  years  after  the  right  to  it  accrued,  and  that  such  action, 
begxm  in  1880,  could  not  be  maintained. 

Easement :  possession  of  land  under  :  who  pats  taxes.  One 
who  has  the  actual  and  exclusive  possession  of  land  under  an 
easement,  with  the  right  to  so  held  it  forever,  must  pay  the  taxes 
on  the  land,  and  not  he  who  has  the  empty  title.  (See  opinion  for 
citations.) 

Taxation:  misdescription:  estoppel.  Water  street  in  the 
plaintiff  city  formerly  ran  along  and  adjacent  to  the  north  bank 
of  the  Mississippi  river,  but  by  a  contract  between  the  city  and 
defendant  it  was  located  further  north,  and  the  land  between  the 
street,  as  thus  located,  and  the  river  was  granted  to  defendant,  and 
occupied  by  it.  When  a  special  tax  was  levied  upon  sucli  land, 
described  as  lying  between  Water  street  and  the  river,  held  that 
defendant  could  not  be  heard  to  say  that  the  description  was  an 
impossible  one,  and  the  levy  therefore  invalid,  on  the  ground  that 
there  was  no  land  between  Water  street  and  the  river. 

Taxes  for  Paving  Streets :  collection  by  action.  The  ordi- 
nances of  the  city  of  Muscatine  provide  that  the  expense  of  paving 
ihe  streets  may  be  assessed  upon  the  abutting  lots,  "which  shall 
have  the  effect  of  a  special  tax  thereon,  and  they  may  be  sold 
therefor  as  for  a  tax;  **  also  that,  if  the  assessments  be  not  paid 
by  the  person  or  persons  chargeable  therewith,  they  shall  be  levied 
as  a  special  tax  upon  the  property  liable  therefor;  "  and  all  the 
provisions  of  law  relating  to  special  assessments,  and  for  the 
enforcement  and  collection  of  the  same,  shall  apply  to  the  assess- 
ments levied  under  the  provisions  of  this  ordinance."  Held  that, 
while  the  property  affected  by  the  assessments  became  bound  by 
a  lien,  the  city  could  collect  the  taxes  by  personal  action  against 
the  owners.  (Compare  City  of  Dubuque  v.  Railtoay  Co,^  39 
Iowa,  58.) 
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Appeal  from  Muscatine  District  Court. — Hon.  C.  M, 

Waterman,  Judge. 

Filed,  February  12,  1890. 

Action  at  law  to  recover  for  grading  and  macadam- 
izing a  street  of  the  plaintiff  city,  upon  which  lots 
alleged  to  be  owned'  by  the  defendant  abut.  The  cause 
was  tried  without  a  jury,  and  judgment  rendered  for 
defendant.     Plaintiff  appeals. 

Richman  &  Burke^  for  appellant. 

•7".  Carskaddan^  for  appellee. 

Beck,  J. — I.  The  petition  in  the  first  count  alleges 
that  in  1853  the  plaintiff  granted  to  the  Mississippi  and 
Missouri  Railroad  Company,  the  predecessor  of  defend- 
ant, certain  rights,  privileges  and  property,  within  the 
corporate  limits  of  the  city,  pertaining  to  the  right  of 
way  for  its  tracks,  and  to  certain  land  whereon  stations, 
depots  and  warehouses,  turn-tables  and  switches,  and 
the  like,  should  be  erected,  on  condition  that  certain 
land  and  streets  specified  should  be  used  and  occupied 
for  the  purposes  named;  and  the  further  condition  that 
if  parts  of  certain  lots  should  be  procured,  and  a  strip 
thereof  one  hundred  feet  wide  should  be  dedicated  to 
the  use  of  the  public  as  a  part  of  Water  street,  in  the 
city,  the  defendant  should  grade  the  new  street  to  the 
grade .  of  Water  street,  as  the  city  might  direct. 

The  petition  describes  the  land,  but  it  would  be 
impossible  to  convey  a  correct  idea  of  the  locality  without 
copying  the  plats,  and  entering  into  a  long  description. 
It  is  sufficient  to  say  that  the  right  of  way  granted  was 
upon  Water  street,  which  runs  along  the  river.  It 
deflected  towards  the  river,  and  returned,  making  a 
kind  of  an  elbow,  in  which  the  abutting  lots  were  longer 
than  other  lots  on  the  same  street, — the  longest  one 
hundred  and  thirty- two  feet  longer  than  the  others. 
The  lots  to  be  obtained  were  in  this  elbow,  and  the 
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street  to  be  dedicated  crossed  them  in  a  right  line  with  the 
streets  above  and  below  the  elbow.  The  railroad  com- 
pany was  to  hold  and  occupy  the  land  between  the  new 
street  and  the  river,  but  was  not  to  occupy  the  new 
street,  which  was  to  be  one  hundred  feet  wide.  It  clearly 
appears  that  the  purpose  was  to  change  the  street  from 
the  course  around  the  elbow,  so  as  to  run  across  it,  and 
to  provide  for  the  occupancy  by  the  railroad  company 
of  all  the  land  between  the  new  street  and  the  river, 
leaving  the  new  street  free  from  the  obstacles  of  the 
railroad.  The  railroad  was  to  have  the  right  to  use  the 
earth  and  stone  excavated  in  making  the  grade,  but 
was  to  erect  no  structure  within  the  new  street  when 
the  change  was  made.  An  ordinance  was  passed  by  the 
city  council  making  the  grant  to  the  railroad  company 
upon  the  conditions  indicated,  whigh  was  finally  accepted 
by  the  railroad  company.  It  may  be  appropriately 
observed  here  that,  in  the  view  we  take  of  the  case,  we 
find  it  unnecessary  to  inquire  whether  defendant,  the 
successor  of  the  Mississippi  and  Missouri  Railway 
Company  by  purchase  at  foreclosure  sale,  is  bound  by 
the  contract  witnessed  by  the  ordinances,  or  whether, 
indeed,  the  *  ordinance  raises  a  contract  between  the 
railroad  company  and  the  city.  The  petition  alleges 
that  defendant,  having  been  notified  to  bring  the  grade 
of  the  new  street  to  the  grade  of  Water  street,  failed  to 
do  so,  and  the  work  was  then  done  by  plaintiff,  and  the 
cost  thereof  is  sought  to  be  recovered  upon  the  first 
count  of  the  petition. 

II.  The  plaintiff  alleges  in  the  second  count  that, 
under  its  charter  and  ordinance,  it  is  empowered  to 
cause  its  streets  to  be  paved,  and  the  cost  thereof 
assessed  as  a  special  tax  against  the  owners  of  abutting 
lots;  that,  in  pursuance  of  the  statutes  and  ordinances 
conferring  this  power,  plaintiff  proceeded  to  cause  the 
paving  to  be  done,  and  demanded  payment  therefor  of 
defendant,  and,  after  the  same  was  refused,  to  assess 
the  cost  thereof  as  a  special  tax  on  the  lots  and  land  of 
defendant  abutting  upon  the  street  which  was  paved. 
Recovery  is  sought  upon  this  assessment,  under  the 
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second  count  of  the  petition.  The  provision  of  the 
charter  and  ordinance  "of  plain tiflF,  and  the  proceedings 
of  its  council  pertaining  to  the  city's  authority,  and 
the  exercise  thereof  in  this  case,  are  made  parts  of  the 
petition,  by  attaching  copies  thereof  as  exhibits,  dr  by 
proper  reference  to  the  books  containing  them.  The 
defendant  denies  that  it  is  the  successor  of  the  Missis- 
sippi and  Missouri  Railroad  Company,  and  pleads  other 
defenses,  which  need  not  be  here  more  particularly 
referred  to  in  view  of  the  conclusions  we  reach  as  to  the 
law  applicable  to  the  case.  As  a  defense  to  the  cause 
of  action  set  up  in  the  first  count,  defendant  pleads 
that  it  is  barred  by  the  statute  of  limitations.  The 
consideration  of  this  defense  first  demands  our  attention. 
Plaintiff's  claim  upon  the  first  count  of  the  peti- 
tion, as  we  understand  its  position,  is  based  upon  the 

obligations  incurred  by  defendant,    as   the 

^'  uSJitauSiw'     successor  of  the  Mississippi  and  Missouri 

dOTo^inance  I^^ilroad  Company,    which  became  bound 

by  a  contract  arising  upon  its  acceptance 
of  the  grant  made  by  the  ordinance,  conferring 
the  right  and  authority  upon  it  to  occupy  and  use 
the  street  for  railroad  purposes.  It  is  not  claimed 
that  plaintiff  required  defendant  to  do  the  grading  in 
the  exercise  of  municipal  authority,  independent  of 
contract.  Recovery  is  sought  in  the  case  upon  the 
contract  arising  under  the  ordinance  of  the  city  upon 
the  acceptance  of  the  terms  and  conditions  by  the 
grantee,  the  Mississippi  and  Missouri  Railway  Company. 
We  need  not,  therefore,  enter  into  the  inquiry  whether 
a  contract  arose  upon  the  acceptance  of  the  grant  made 
by  the  ordinance.  We  understand  neither  party  denies 
that  the  ordinance  and  its  acceptance  is  in  fact  the 
expression  of  a  contract.  But  counsel  for  plaintiff  say 
that,  while  the  ordinance  is  a  contract,  it  is  something 
more;  it  is  a  law.  This  may  be  admitted.  But  plain- 
tiff seeks  in  this  action  to  recover  damages  resulting 
from  the  violation  of  the  contract,  not  to  enforce 
penalty  for  the  violation  of  a  law.  We  think  it  cannot 
be  doubted  that  the  action  is  brought  upon  a  contract, 
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and  that  the  rules  ol  the  law  applicable  to  actions  upon 
contracts  are  to  be  followed  in  this  case.  As  the  city 
upon  this  action  is  attempting  to  recover  upon  a  con- 
tract, the  statute  ot  limitations  may  be  interposed  as  a 
.  bar  as  in  cases  between  natural  persons.  City  of  Bur- 
lington V.  Mailway  Co.^  41  Iowa,  134;  City  of  Pella  v. 
Scholte,  24  Iowa,  283. 

The    ordinance    was    adopted    in    1863,    and    was 
accepted  a  few  days  after  it  was  adopted,  of  which  the 

city  was  notified  in  less  than  thirty  days. 

'  togmde  ^  _    The  defendant,  under  the  ordinance,  became 

reasunabie      bouud  to  do  the  grading  of  the  street  within 

a  reasonable  time.  In  1856  and  1857  the 
railroad  company  proceeded  to  do  grading  upon  the 
street,  which  is  now  claimed  to  have  been  done  to 
the  acceptance  of  plaintiff,  and  is  a  performance  of  the 
contract.  The  evidence  shows  that  grading  was  done 
by' the  railroad  company  at  that  time  under  the  con- 
tract as  expressed  in  the  ordinance.  As  we  have  seen, 
the  railroad  company  was  bound  to  do  the  work  in  a 
reasonable  time.  A  street  was  established  apon  which 
the  work  could  have  been  done.*  Surely,  we  catinoc  say 
twenty  years  should  be  extended  to  defendant  as  a 
reasonable  time  in  which  to  do  the  work.  This  action 
was  begun  in  1886.  The  period  of  limitation  is  ten 
years.  The  city  could  have  brought  an  action  prior  to 
1876.  Up  to  that  date  defendants  had  more  than 
twenty  years  in  which  to  do  the  grading,  and  plaintiff, 
during  all  of  that  long  period,  could  have  maintained 
an  action  against  defendant  upon  the  contract.  Hav- 
ing failed  to  institute  it  within  ten  years  from  the  time 
it  accrued,  its  prosecution  is  barred  by  the  statute. 

IV.     Under  the  ordinance  of  the  city  and  proceed- 
ing instituted  by  defendant,  as  well  as  by  purchase  of  a 

large  portion  of  the  property  assessed,  it 
TOMession  of  acquired  the  right  to  hold  and  occupy  it. 
who  paya  '     This  right  was  based  upon  the  acquisition 

of  the  title  to  a  large  portion  of  the  prop- 
erty, and  to  an  easement  upon  the  other  portion. 
Defendant  occupied  the  land  by  its  railroad  track,  by 
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station-houses,  turn-tables  and  other  improvements. 
A  large  portion  so  occupied  was  never  in  the  street.  A 
part  of  it  was  formerly  occupied  by  the  old  Water 
street,  but  the  public  ceased  to  occupy  it,  and  the  right 
of  occupancy  was  conferred  on  defendant.  Defendant, 
as  the  holder  of  the  easement  on  the'  land,  as  well  as 
the  holder  of  the  title  thereto,  acquired  a  right  to  the 
peri)etual  possession  of  the  land  in  question.  If  any 
one  held  the  title  to  the  land  upon  which  defendant 
acquired  the  easement,  it  was  valueless;  for  defendant 
had  the  right  of  the  perpetual  possession  and  enjoy- 
ment of  the  land.  It  would  be  absurd  to  say  that  the 
owner  of  such  title  is  subject  to  taxation  of  any  char- 
acter upon  the  land,  and  that  the  owner  of  the  i)er- 
petual  possession  (the  defendant)  is  not.  The  spirit  of 
our  laws  will  not  permit  such  a  thing.  The  defendant 
the  perpetual  possessor  of  the  land,  is  the  owner  who 
must  respond  to  all  demands  made  in  exercise  of  fhe 
authority  of  taxation.  We  think  this  position  demands 
no  further  discussion  in  its  support.  Burlington  & 
M,  R,  My.  Co.  r>.  Spearman^  12  Iowa,  112;  CumTnins  v. 
Railway  Co.^  63  Iowa,  398;  Hollingsworth  «.  Railway 
Co.^  63  Iowa,  443.  As  the  defendant  in  this  case  was  in 
the  occupancy  of  the  laud  with  right  of  perpetual  pos- 
session, it  is  to  be  regarded  as  the  owner,  and  liable  for 
the  taxes  thereof. 

y.    Counsel  for  defendant  insist  that  the  assess- 
ment of  the  special  tax  does  not  bind  the  lots,  for  the 
4.  Taxation:      Teasou  that  they  are  not  described  therein. 
t?ii?f  cwSp-    They  are  described  as  lying  sou'th  of  Front 
p®^-  street,   ''between  the  south  line  of  Water 

street  and  the  Mississippi  river."  Counsel  insist  that 
the  south  line  of  Water  street  is  the  Mississippi  river, 
and,  therefore,  the  description  is  impossible.  This 
position  of  fact  would  be  correct  did  the  street  exist  as 
before  the  action  on  the  part  of  plaintiff  and  defendant; 
the  first,  in  granting  to  the  last  old  Water  street  at  that 
locality,  and  changing  the  course  of  the  street  as  above 
shown;  and  the  defendant,  in  taking  possession  of  the 
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land  south  of  the  new  Water  street,  and  using  it  for 
railroad  purposes.  Surely,  it  cannot  deny  that  Water 
street  is  north  of  its  land,  which  is  bounded  by  it  in 
that  direction.  Defendant,  in  acquiring  the  land  and 
accepting  the  grant  of  the  city,  and  in  its  possession  of 
the  property,  recognized  the  fact  that  Water  street 
should  be  the  northern  boundary  of  its  land.  We 
must,  therefore,  regard  the  description  as  sufficient  to 
bind  the  defendant. 

YI.  Counsel  for  defendant  maintain  that  plaintiff 
is  not  authorized  by  the  law  to  maintain  an  action  to 

recover  the  special  tax  assessed  in  this  case, 
paving  which  is  only  a  lien  on  the  lots,  and  creates 

streets:  col- 

teouon  by  no  liability  of  defendant.  This  position  is 
based  upon  the  provision  of  the  city's 
charter  authorizing  assessments  for  paving  streets, 
which  is  in  the  following  language:  "(14)  To  cause 
the  streets  and  alleys  of  the  city  to  be  paved,  and  the 
pavements  to  be  repaired;  and  to  that  end  it  may 
require  the  owners  of  lots  adjacent  to  which  it  is  to  be 
done  to  pave  or  repair  one-half  in  width  of  the  street 
contiguous  to  their  respective  lots;  and  in  case  of 
neglect,  after  a  reasonable  time  named  in  the  order,  the 
same  may  be  done  by  the  city,  and  the  expense  may  be 
assessed  on  such  lots,  which  shall  have  the  effect  of  a 
tax  thereon,  and  they  may  be  sold  therefor  as  for  a  tax, 
subject  to  the  same  right  of  redemption." 

It  is  insisted  that  this  provision  authorizes  an 
assessment  upon  the  lot,  and  that  the  tax  assessed  is  a 
lien  thereon,  but  no  remedy  is  contemplated  against  the 
lot-owner.  But  the  provision  expressly  declares  that 
the  assessment  shall  have  the  effect  of  a  tax.  The 
ordinance  of  the  city  enacted  pursuant  to  this  provision 
of  the  charter  provides  for  the  collection  of  the  special 
paving  tax  in  this  language:  "Sec  9.  Any  and  all 
paving  done  by  the  city  under  the  provisions  of  this 
ordinance  shall,  if  the  assessment  therefor  be  not  paid 
by  the  party  or  parties  chargeable  therewith,  as  herein 
required,  become  and  be  levied  as  a  special  tax  on  the 
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property  liable  for  such  assessments;  and  all  the  pro- 
visions of  law  relating  to  special  assessments,  and  for 
the  enforcement  and  collection  of  the  same,  shall  apply 
to  the  assessments  levied  under  the  provisions  of  this 
ordinance."  It  will  be  observed  that  the  assessments, 
having  the  eflEect  of  a  tax  under  the  provision  of  the 
charter,  may,  under  the  ordinance,  be  enforced,  if 
collected  by  virtue  of  the  provisions  of  the  law  appli- 
cable to  special  taxes.  The  assessment  in  question  is  a 
tax.  The  tax  is  a  debt,  for  the  recovery  whereof  an 
action  may  be  maintained.  City  of  Dubuque  v.  Rail- 
way Co,^  39  Iowa,  58.  As  we  understand  the  abstract 
upon  which  the  case  is  submitted,  while  the  assessment 
and  levy  was  upon  the  land,  the  taxation  was  against 
defendant  as  the  owner  of  the  property;  that  is,  defend- 
ant was  assessed  and  taxed  as  the  owner  of  the  prop- 
erty. It  is  the  usual  case  of  the  assessment  and  levy  of 
taxes  upon  a  tax  list  showing  the  owner  of  the  prop- 
erty, its  description,  the  amount  of  taxes,  etc.  The 
property  becomes  bound  by  a  lien  for  the  taxes  for 
which  the  owner  is  liable.  It  is  not  the  case  of  an 
-assessment  upon  the  property,  so  that  it  is  in  rem 
only,  and  not  against  the  owner. 

VII.  The  character  of  the  pavement,  its  width, 
thickness,  etc.,  the  notices  and  other  things  required  in 
the  proceedings,  were  matters  for  determination  by  the 
city  council.  There  is  nothing  in  the  record  showing 
the  invalidity  of  the  proceedings  for  taxation  by  reason 
of  the  fact  that  the  work  was  improperly  done,  or  the 
proceedings  were  irregular.  It  is  too  late  to  urge  objec- 
tion founded  upon  such  matters  after  the  work  is  com- 
pleted and  the  assessment  made,  and  rights  acquired 
which  are  based  thereon.  We  conclude  that  the  plain- 
tiff is  entitled  to  recover  upon  the  second  count  of  the 
petition.  In  our  opinion,  the  foregoing  discussion  dis- 
poses of  all  questions  demanding  consideration  in  order 
to  lead  us  to  a  decision  of  the  case.  The  cause  will  be 
remanded  for  a  new  trial.  Beversed. 
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The  Tama  Water-Power  Company  v.  Hopkins. 

Corporations :  subscribers  to  stock  :  liabilitt  to  creditors  : 
ESTOPPEL.  Defendant  was  a  subscriber  to  the  stock  of  a  corpo- 
ration of  which  plaintiff  afterwards  became  a  creditor.  The 
capital  stock  of  the  corporation  was  fixed  at  twenty  thousand 
dollars,  all  of  which  was  required  to  be  subscribed  before  it 
could  begin  business.  Defendant  first  subscribed  for  twenty-five 
hundred  dollars'  stock,  and  afterwards  for  twenty-five  hundred 
dollars*  preferred  stock,  but  it  appears  that  the  condition  mak- 
ing the  second  subscription  one  for  preferred  stock  was  erased 
without  defendant's  authority.  But  defendant  was  one  of  the 
organizers  and  promoters  of  the  corporation,  and  was  always 
one  of  its  directors,  and  he  knew  that  the  articles  of  incorpo- 
ration made  no  provision  for  preferred  stock,  and  also  that  both  of 
his  subscriptions  were  required  to  make  the  twenty  thousand 
dollars  necessary  for  the  beginning  of  business.  Held  that,  what- 
ever the  effect  of  his  second  subscription,  with  the  condition 
erased,  might  be  as  between  him  and  the  corporation,  be  was 
estopped  from  denying  liability  thereon  as  to  a  creditor  of  the 
corporation  seeking  assets  out  of  which  to  make  its  demand. 

■ : ; :  SET-OFP.    A  stockholder  in  a  corporation, 

who  is.indebted  for  stock,  cannot,  as  against  a  judgment  creditor 
of  the  corporation  who  seeks  to  subject  the  amount  due  from  the 
stockholder  to  the  satisfaction  of  his  judgment,  set  off  against 
such  amount  a  debt  owing  by  the  company  to  him.  (^Boulton 
Carbon  Co.  v.  MiUs,  78  Iowa,  460,  follotoed,) 


:  :  :   statute   op   limitations.    Where   it  is 

sought  to  make  a  stockholder  liable  to  a  judgment  creditor  of  a 
corporation  to  the  extent  of  the  balance  due  on  stock  subscribed 
for  by  the  former,  he  cannot  plead  the  statute  of  limitations  as  to 
BO  much  of  the  indebtedness  on  which  the  judgment  was  rendered 
as  accrued  more  than  Aye  years  prior  to  the  beginning  of  the  suit 
against  him,  where  the  judgment  was  rendered  on  a  note  given  in 
settlement  of  said  indebtedness  before  it  was  barred  by  the  statute. 


: : : :  absence  proh  state.    In  such  case, 

where  the  subscription  was  in  writing  and  it  was  collectible^  more 
than  ten  years  prior  to  the  suit  brought  by  the  creditor  against  the 
stockholder,  but  he  was  not  a  resident  of  the  state  for  ten  years  of 
that  time,  the  action  against  him  was  not  barred. 

: : :  dissolution  op  corporation  :  remedy.    In 

such  case,  though  the  corporation  had  ceased  to  exist,  the  remedy 
■  by  the  creditor  against  the  stockholder  was  the  one  prescribed  by 
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sections  1062-1084  of  the  Code,  and  there  is  no  requirement  that 
the  action  be  in  equity;  and  where  the.  proceeding,  as  one  at  law, 
was  not  objected  to  in  the  lower  court,  the  objection  cannot  be 
raised  here.     (Compare  Baylisa  v.  Swift,  40  Iowa,  651 .) 

Appeal  from    Tama    District    Court — Hon.    S.    M. 

Weaver,  Judge. 

Filed,  February  13,  1890. 

Plaintiff  is  a  judgment  creditor  of  the  Tama 
Paper  Company,  of  which,  defendant  is  a  stockholder. 
This  is  an  action  to  recover  of  defendant  the  sum  of 
twenty -five  hundred  dollars,  alleged  to  be  due  from  him 
to  said  company  on  account  of  stock  by  him  taken. 
After  the  evidence  was  submitted,  the  court  directed 
the  jury  tQ  return  a  verdict  in  favor  of  plaintiff  for  the 
sum  of  twenty-five  hundred  dollars.  From  the  judg- 
ment rendered  on  the  verdict,  defendant  appeals. 

Struble  &  Stiger^  for  appellant. 

W.  H,  Stivers  and  /.  W.  Willett,  fo^  appellee. 

Robinson,  J. — On  or  about  the  twentieth  day  of 
June,  1877,  the  Tama  Paper  Company  was  organized 
as  a  corporation  for  pecuniary  profit.  Its  articles  of 
incorporation  provided  for  a  capital  stock  of  twenty 
thousand  dollars,  divided  into  shares  of  one  hundred 
dollars  each,  to  be  paid  at  the  call  of  the  board  of 
directors.  The  company  was  permitted  to  commence 
business  when  subscription  for  the  twenty  thousand 
dollars  of  stock  had  been  taken.  The  private  property 
of  the  stockholders  was  to  be  exempt  from  the  payment 
of  the  corporate  debt,  excepting  for  amounts  due  on 
stock.  Defendant  was  one  of  the  incorporators  and 
original  stockholders  of  the  company,  and  signed  the 
stock  subscription  paper  twice.  Opposite  his  first  sig- 
nature was  written,  "Twenty-five  shares.''  Opposite 
his  second  signature,  and  following  it,  was  written, 
**  Twenty-five  shares  of  preferred  stock,  on  which  the 
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company  guarantees  ten  per  cent,  interest,  payable 
annually."  Another  stockholder  made  similar  sub- 
scriptions, and  all  were  required  to  make  the  total 
of  twenty  thousand  dollars.  Defendant  was  elected  a 
director  of  the  company,  and  was  re-elected  from  time 
to  time,  and  continued  to  act  as  director  from  the  time 
the  company  was  organized  until  it  went  out  of  busi- 
ness, after  the  debts  in  controversy  were  contracted. 
During  at  least  a  part  of  that  time  he  also  held  the 
position  of  traveling  agent  of  the  company.  He  paid, 
on  account  of  his  stock  subscription,  the  sum  of  twenty- 
five  hundred  dollars.  Defendant  admits  the  recovery 
of  two  judgments  by  plaintiff  against  the  paper  com- 
pany, which  amounted  to  more  than  twenty-five  hun- 
dred dollars,  when  the  case  was  tried  in  the  court 
below,  and  that  they  are  unpaid;  but  relies  upon 
various  defenses  to  this  action,  which  we  will  proceed 
to  consider. 

I.     It  appears    that    the    second    subscription    of 

defendant  was  altered,  after  it  was  made,  by  striking 

1.  Corpora-        ^H*  *^®  words  ''preferred"  and  "on  which 

swibere  to'      *^®  oompauy  guarantees  ten  per  cent,  inter- 

ft^ to  ijredit-'    ^stj  payable  annually."  The  evidence  shows 

ore :  Mtoppei.  ^jj^^  ^jj^  alteration  was  made  within  five  or 

six  months  of  the  date  of  the  subscription,  if  not  at  the 
time;  but  defendant  states  that  it  was  made  without 
authority  from  him,  and  that  he  had  no  knowledge 
of  it  until  about  the  time  this  action  was  commenced. 
The  books  of  the  company  fail  to  show  any  authority 
by  the  board  of  directors  of  the  company,  or  by  any 
one  else,  for  making  the  erasure.  So  far  as  the  evidence 
shows,  the  change  in  the  subscription  was  made  without 
authority,  and  without  the  knowledge  of  defendant,  and 
the  officers  of  the  company  empowered  to  act  for  it. 
Therefore,  during  the  time  in  question,  defendant  must 
have  believed  himself  to  be  the  owner  of  fifty  shares  of 
stock.  Appellant  claims  that  he  is  released  from  lia- 
bility in  this  action  by  reason  of  the  alteration  in  the 
terms  of  his  subscription.     In  reply  to  that,  plaintiff 
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pleads  that  defendant  is  estopped  from  denying  liabil- 
ity, by  reason  of  the  acts  of  the  company  and  his  con- 
nection with  It,  and  we  think  the  record  shows  that  to 
be  the  case.     The  articles  of  incorporation  which  were 
signed  by  defendant  do  not  provide  for  the  issuing  of 
preferred  stock.     The  company  had  no  power,  under 
the  articles  adopted,    to    commence  the  business  for 
which  it  was  organized,  until  the  full  amount  of  its 
capital  stock  was  subscribed.     1  Mor.  Priv.  Corp.,  sees. 
67,  137,  141,  408.     Notwithstanding  that  fact,  on  the 
day  the  company  was  organized  its  board  of  directors 
directed  the  collection  of  the  stock  subscriptions  at 
once;  a  contract  for  the  building  of  a  mill  was  author- 
ized; and  the  transaction  of  the  business  of  the  company 
was  actively  commenced,  and  continued  for  nearly  ten 
years.     Defendant  knew  that  both  of  his  subscrijjtions 
were  necessary  to  authorize  the  company  to  do  business, 
and  with  that  knowledge  he  was  active  in  the  manage- 
ment of  its  affairs,  and  one  of  its  managing  officers.     It 
is  claimed  that  the  evidence  does  not  show  that  plaintiff 
knew  of  and  relied  upon  the  second  subscription  of 
defendant.     But  we  do  not  think  that  was  necessary 
to  estop  defendant.     Plaintiff  had  a  right  to  believe 
that  the  paper  company  was  a  legally  organized  corpo- 
ration, with  a  capital  stock  of  twenty  thousand  dollars, 
and  undoubtedly  relied  upon*that  belief  in  dealing  with 
the  paper  company.     The  acts  of  defendant  in  becoming 
a  stockholder  of  that  company,  and  in  holding  it  out  to 
the  world  as  a  valid  corporation  with  the  capital  named, 
and  in  helping  to  manage  its  business,  justified  plaintiff, 
so  far  as  defendant  is  concerned,  in  extending  credit  to 
the  company.     Under  these  circumstances,  we  do  not 
think  defendant  should  be  heard  to   deny    liability. 
What  effect  the  alteration  of  defendant's  subscription 
would  have  as  between  himself  and  the  company  is  a 
question  we  are  not  required  to  determine. 

II.     Appellant  claims  that  the  paper  company  was 
indebted  to  him  when  this  action  was  commenced  in 

g  . .        various    amounts,    aggregating    about   six 

— i  set  off.     thousand  dollars,  and  that  he  should  be 
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permitted  to  offset  so  much  of  that  as  is  necesaary 
to  extinguish  his  liability,  if  any,  for  unpaid  stock. 
The  facts  in  this  case  bring  it  within  the  rule  announced 
in  BouUon  Carbon  Co.  v.  Mills^  78  Iowa,  460.  It  fol- 
lows that  the  claim  of  appellant  is  not  well  founded. 

III.  The  indebtedness  upon  which  the  judgments 
of  plaintiff  were  rendered  was  incurred  for  water-power 

furnished  by  plaintiff  to  the  paper  com- 

— -iutatiite  pany.  On  the  first  day  of  January,  1884, 
there  was  an  accounting  for  the  power  fur- 
nished prior  to  that  time,  and  a  note  given  therefor  to 
plaintiff  for  $397.73.  That  note  was  merged  in  one  of 
the  judgments  for  which  plaintiff  claims  to  recover. 
This  action  was  commenced  June  15,  1888,  and  appel- 
lant contends  that,  as  against  him,  all  of  the  indebted- 
ness which  accrued  prior  to  June  J 6,  1883,  is  barred  by 
the  statute  of  limitations.  It  is  not  clear  that  any  of 
the  indebtedness  in  suit  was  contracted  prior  to  the 
date  last  named,  but,  conceding  that  it  was,  that  fact 
would  not  relieve  defendant  from  liability;  for  it  is 
not  shown  that  plaintiff  could  not  have  collected  the 
amount  so  contracted  of  the  paper  company  when  the 
note  was  given.     Bank  v.  Greene^  64  Iowa,*  450. 

IV.  The  secretary  of  the  paper  company  was 
authorized  to  collect  the  amount  of  the  stock  subscrip- 
.  tions  on  the  twentieth  day  of  June,  1877. 

i^bsen'ce'from   Appellant  couteuds  that,   as  his  liability 
state.  ^ag  ijjjgij  fixed,  the  right  to  recover  there- 

for is  now  barred  by  the  statute.  The  subscription 
contract  was  in  writing.  Defendant  was  a  non-resident 
of  this  state  from  the  year  1874  until  the  latter  part  of 
June,  in  the  year  1880.  Therefore,  plaintiff's  right  of 
action  is  not  barred. 

V.  Appellant  claims  that  the  paper  company  has 
ceased   to  exist,   and   that  in  consequence  the  relief 

sought  by  plaintiff  can  be  obtained  only  by 
— !  dtesoiu-  proceedings  in  equity.  We  do  not  discover 
ration: rem-     that  any  objection  was  made  in  the  court 

below  to  the  kind  of  proceedings  adopted. 
Vol.  79—42 
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The  liability  of  defendant,  and  the  method  of  obtaining 
relief,  are  provided  for  by  sections  1082-1084,  Code. 
The  facts  upon  which  the  liability  of  a  stockholder 
depends  can,  as  a  rale,  be  as  readily  ascertained  by 
an  action  at  law  as  by  a  proceeding  in  equity.  We 
think  the  proper  action  was  adopted.  Bayliss  v. 
Swift,  40  Iowa,  651. 

VI.  What  we  have  said  disposes  of  all  material 
questions  discussed  by  counsel.  The  judgment  of  the 
district  court  is  Affirmed. 


Duncan  v.  Finn  et  al. 

1.  statute  of  Limitations :  recovery  of  honey  advanced.  An 
action  to  recover  money  advanced  upon  a  verbal  contract  to  pay  it 
cut  for  plaintiff 's  benefit,  which  defendant  fails  to  do,  is  barred  in 
tfve  years  after  it  accrues,  in  the  absence  of  fraudulent  conceal- 
ment on  the  part  of  defendant. 

2.  Vendors  and  Furohasers :  mortgaged  property  :  extension 
OF  TIME  TO  purchaser:  PERSONAL  LiABiUTY.  NVhere  One  pur- 
chases mortgaged  property,  subject  to  the  mortgage,  but  without 
assuming  to  pay  the  mortgage  debt,  which  is  not  yet  due,  and  h<i 
afterwards  negotiates  an  extension  of  time  on  the  debt,  but 
expressly  stipulates  with  the  holder  of  the  mortgage  that  he  is 
not  thereby  to  become  personally  responsible  for  the  debt,  he  does 
not  become  so  responsible,  though  the  mortgaged  property  so  depre- 
ciates in  value  as  to  become  insufficient  security  for  the  debt. 

8.  Negotiable  Instrumentis :  innocent  purchaser.  Where  the 
holder  of  a  note  and  mortgage  has  agreed  with  a  purchaser  of  the 
mortgaged  property  for  an  extension  of  the  time  of  payment,  but 
no  memorandum  of  such  agreement  is  entered  on  the  original 
papers,  and  these  are  transferred  for  value  after  the  original  date 
of  their  falling  due,  as  shown  on  their  face,  and  without  any 
notice  of  the  extension,  the  assignee  of  the  paper  takes  it  *'  after 
due,"  in  such  sense  that  he  acquires  no  rights  which  his  assignor 
could  not  have  claimed  and  enforced. 

Appeal   from   Taylor  District  Court. — Hon.   J.    W. 

Harvey,  Judge. 

Piled,  February  13,  1890. 
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Action  in  equity  to  recover  the  amount  of  certain 
inortgage  bonds.  The  defendant  Dunning  filed  a  cross- 
petition,  in  which  he  demanded  relief  against  his 
co-defendant,  Finn.  There  was  a  trial  by  the  court, 
and  a  decree  rendered  in  favor  of  plaintiff  against 
Finn,  and  in  favor  of  Finn  as  against  Dunning.  Both 
Finn  and  Dunning  appeal. 

Lehman  &  Park  and  Cummins  &  Wright^  for 
appellant  Finn. 

drum  &.  Haddock  and  Phillips  &  Day^  for  appellant 
Dunning,  and  for  appellee  Duncan. 

Robinson,  J.— On  the  first  day  of  February,  1876, 
Lewis  G.  Parker  executed  and  delivered  to  the  Mercan- 
tile Trust  Company  of  New  York  his  certain  bonds,  to 
the  amount  of  fifteen  hundred  dollars,  payable  on  the 
first  day  of  February,  1881.  To  secure  the  payment  of 
said  bonds,  Parker  executed  and  delivered  a  trust  deed 
which  conveyed  ''the  west  twenty-two  feet  of  lot 
number  six,  in  block  number  fourteen,  in  the  original 
town  of  Bedford,  Iowa."  On  the  tenth  day  of  February, 
1881,  the  trust  company  assigned  the  bonds  to  Mary 
W.  P.  Crane,  of  Cook  county,  Illinois,  and  on  the 
thirtieth  day  of  September,  1884,  she  assigned  them  to 
plaintiff.  On  the  third  day  of  July,  1878,  Parker  con- 
veyed, by  warranty  deed,  all  his  interest  in  said  prem- 
ises to  Dunning  and  two  others,  and  the  deed  provided 
that  Dunning  should  assume  and  pay  the  aforesaid 
bonds.  On  the  eighth  day  of  March,  1880,  Dunning 
and  his  co-grantee  conveyed  said  premises  to  defendant 
Finn,  by  a  warranty  deed,  which  provided  that  it  was 
subject  to  the  deed  of  trust  aforesaid,  with  interest 
from  February  1,  1880.  On  or  about  March  11,  1881, 
Mary  W.  P.  Crane  and  defendant  Finn  entered  into  an 
agreement  in  writing  which  recited  the  making  of  the 
loan  to  Parker,  and  further  stated  and  provided  as 
follows : 
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**Aiid,    whereas,   the  said  Lewis  Gr.   Parker  and 
Addie  M.  Parker  have  conveyed  the  said  mortgaged 
premises,  and  the  same  are  now  owned  by  one  Gr.  L. 
Finn,  of  Bedford,  Iowa,  who,  in  purchasing,  has  taken 
said  real  estate  sabject  to  the  said  loan  of  fifteen  hun- 
dred dollars,  above  referred  to,  and  the  same  being  now 
due,  and  said  Finn  being  desirous  of  having  the  said 
loan  renewed  and  extended  for  the  period  of  live  years 
from  and  after  the  first  day  of  February,  1881 ;  and, 
whereas,  one  Mary  W.  P.  Crane    *    *    *    has  purchased 
the    said    bonds  and  mortgage  from  said  Mercantile 
Trust  Company,  and  is  now  the  absolute  owner  of  the 
same,  a  full  and  complete  assignment  having  been  made 
therein  to  her :    Now,  therefore,  in  consideration  of  tlie 
foregoing  premises,  and  other  valuable  considerations, 
the  said  Mary  W.  P.  Crane  hereby  agrees  to  extend  the 
time  for  the  payment,  of  the  principal  sum  of  said 
bonds  till  February  first,  1886,  upon  the  payment  of  the 
interest,  at  the  rate  of  seven  per  cent,  'per  annum,  at 
the  times  stated  and  agreed  upon  in  said  bonds,  and 
upon  the  full  and  complete  performance  of  and  compli- 
ance with  all  the  conditions  named  and  recited  in  said 
bonds  and  mortgage  above  mentioned.     And  it  is  hereby 
expressly  agreed  that,  should  any  of  the  conditions  of 
said  mortgage,  but  especially  those  relating  to  the  pay- 
ment of  interest  at  the  times  stated,  and  to  the  payment 
of  taxes,  and  the  effecting  of  insurance  upon  the  prop- 
erty, not  be  promptly  complied  with,  then  this  agree- 
ment for  an  extension  of  time  shall  be  void,  and  the 
principal  sum  named  and  expressed  in  said  bonds,  as 
well  as  all  the  due  and  overdue  interest  which  may 
have  accrued  thereon,  shall  become  due  and  payable  at 
once,  at  the  election  of  the  said  Mary  W.  P.  Crane,  and 
the  said  Mary  W.  P.  Crane  may  use  any  and  all  the 
remedies  upon  the  said  bonds  and  mortgage  as,  by  the 
terms  of  said  instrument,  her  assignor,  the  said  Mer- 
cantile Trust  Company,  could  have  used,  in  like  case  of 
forfeiture,   while  the  said  Mercantile  Trust  Company 
was  owner  of  the  same.     The  intention  being  to  con- 
tinue this  loan  for  the  term  of  five  years,  at  the  rate  of 
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seven  per  cent,  per  annum,  upon  the  compliance  with 
the  terms  of  the  bonds  and  mortgage  above  mentioned  ; 
and  any  condition  in  said  mortgage  and  bonds  as  to 
said  debt  drawing  interest  at  the  rate  of  ten  per  cent, 
after  the  maturity  of  the  note  is  expressly  waived  by 
said  Mary  W.  P.  Crane,  and  in  that  regard  said  bonds 
are  treated  as  if  they  never  had  matured,  but  had  b  een 
made  for  the  term  of  ten  years,  instead  of  five.  And, 
in  case  the  bonds  are  due  by  reason  of  the  noh -compli- 
ance with  the  terms  thereof  as  to  the  payment  of  interest, 
taxes,  insurance,  etc.,  the  said  Mary  W.  P.  Crane  may 
do  and  have  the  same  remedies  as  the  said  Mercantile 
Trust  Company  could  have  done  under  like  circum- 
stances. It  is  further  agreed  that  in  future  the  interest 
that  falls  due  on  this  loan  may  be  paid  by  said  Finn  at 
number  108  Dearborn  street,  in  the  city  of  Chicago. 
Dated  this  eighth  day  of  March,  1881. 

''Mary  W.  P.  Crane, 
'*By  RiCKEL  &  Eastman,  Agents  and  Attorneys.'* 

*'In  consideration  of  the  premises  above  named,  I 
hereby  accept  the  above  conditions  upon  which  said 
extension  is  granted,  and  I  agree  to  carry  out  and  exe- 
cute the  provisions  of  this  agreement;  and,  should  I 
fail  or  neglect  so  to  do  in  any  respect,  I  hereby  author- 
ize the  holder  of  these  bonds  and  said  mortgage  to  pro- 
ceed, according  to  the  terms  and  conditions  named,  to 
foreclose  and  collect  the  same.  Witness  my  hand  at 
Bedford,  Iowa,  this  eleventh  day  of  March,  1881. 

''G.  L.  Finn." 

The  transaction  between  Finn  and  Dunning  was  in 
part  an  exchange  of  real  estate.  Finn  owned  the  prop- 
erty in  which  Dunning  now  has  a  bank,  which  was, 
valued  at  five  thousand  dollars,  and  he  proposed  to 
exchange  it  for  that  in  controversy,  which  was  valued 
at  four  thousand  dollars,  and  for  one  thousand  dollars  in 
addition.  It  was  finally  agreed  that  he  should  receive 
for  his  property  that  in  controversy,  subject  to  the 
mortgage  thereon  for  fifteen  hundred  dollars,  and  in 
addition  the  sum  of  twenty-five  hundred  dollars;  and 
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the  exchange  was  made,  and  the  money  paid,  according 
to  that  agreement.     Dunning  claims  that,  when  the 
trade  was  made,  Finn  verbally  agreed  that  if  the  money 
secured  by  the  mortgage  was  paid  to  him,  instead  of 
being  used  to  satisfy  the  mortgage,  he  would  pay  the 
mortgage  when  it  became  due,  and  that  the  money  was 
paid  to  him  under  that  agreement.     Dunning  asks  that 
the  property  of  Finn  be  first  subjected  to  the  payment 
of  the  mortgage  debt,  and  demands  judgment  against 
him  for  the  amount  he  paid  him  on  account  of  the  mort- 
gage, with  interest.     The  plaintiff  claims  that  Finn  is 
liable  for  the  full  amount  of  the  mortgage  debt,  by 
reason  of  his  alleged  agreement  with  Dunning;  and  his 
agreement  with  Mary  W.  P.  Crane.     Finn  denies  the 
alleged  agreement  with  Dunning,  and  insists  that  it  was 
expressly  agreed  at  that  time,  and  when  he  made  the 
Crane    agreement,   that  he  should  not  be  personally 
liable  for  any  part  of  the  mortgage  debt.     It  appears 
that,    before    the   decree    from    which  this  appeal  is 
taken  was  rendered,  a  decree  of  foreclosure  had  been 
rendered,  and  the  premises  in  controversy  sold  on  the 
twenty-first  of  May,  1888,  for  eight  hundred  dollars. 
The  district  court  found  that  Finn,  by  his  contract  of 
renewal,  had  become  personally  liable  for  the  loan  in 
question,  and  rendered  judgment  against  him  for  the 
amount  thereof,  and  of  certain  taxes  paid  by  plaintiflE, 
deducting   therefrom    the  -  amount    realized  from  the 
sheriff's  sale  of  the  premises.     The  cross-petition  of 
Dunning  against  Finn  was  dismissed. 

I.     Appellant  Dunning  seeks  to  recover  of  Finn 
the  sum  of  $1,514.32,  with  interest  thereon  from  March 

20,  1880,  on  the  ground  that  it  was  paid  by 

'  limitations :     him  to  Fiuu,  at  that  time,  under  a  verbal 

money  ad-      agreement  that  it  was  to  be  used  in  satisfy- 

ing  the  mortgage  in  controversy;  that  Finn 
failed  to  use  it  for  that  purpose,  and  fraudulently  con- 
cealed that  fact  from  Dunning,  who,  it  is  alleged,  had 
no  knowledge  of  Finn's  failure  to  make  the  jyayment 
until  foreclosure  proceedings  were  begun  in  this  action. 
Finn  denies  these  claims,  and  pleads  that  Dunning' s 
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alleged  right  of  action  is  barred  by  the  statute  of  lim- 
itations. We  think  that  plea  is  sustained  by  the  evi- 
dence, so  far  as  it  relates  to  Dunning' s  alleged  right  to 
recover  of  Finn.  More  than  five  years  elapsed  after  the 
alleged  right  of  action  accrued  before  this  action  was 
commenced,  and  no  fraudulent  concealment  on  the  part 
of  Finn  is  shown.  Other  objections  to  Dunning' s  right 
of  recovery  need  not  be  noticed. 

II.  Plaintiff,  to  sustain  his  alleged  cause  of  action 
against  Finn,  relies  in  part  upon  the  transaction 
between  Finn  and  Dunning,  and  in  part  upon  the 
Crane  agreement  for  an  extension  of  time  of  payment. 
5'he  original  agreement  between  Finn  and  Dunning  was 
that  the  mortgage  in  question  should  be  satisfied  before 
the  exchange  was  made,  and  that  Finn  should  receive 
the  mortgaged  property,  and  one  thousand  dollars  in 
addition,  for  his  property.  The  mortgage  debt  was  not 
then  due,  and  its  owner  would  not  accept  payment 
unless  the  sum  of  thirty  dollars  was  paid  as  an  induce- 
ment, besides  the  amount  then  due.  For  that  or  some 
other  reason  the  original  agreement  was  modified,  and 
Finn  was  paid  the  one  thousand  dollars  first  contem- 
plated, and  also  the  amount  of  the  mortgage  at  the  date 
of  the  exchange  of  deeds,  and  the  mortgaged  property, 
for  his  property.  Dunning  testifies  that  at  that  time 
the  question  of  the  mortgage  came  up,  and  Finn  asked 
him  to  pay  the  money;  that  he  said  ''  he  could  use  it  to 
good  advantage,  as  it  only  drew  seven  per  cent,  inter- 
est; and  that  he  would  pay  the  mortgage  when  it  became 
due, — he  could  make  more  than  that  out  of  the  money;" 
and  that  the  money  was  paid  under  that  agreement. 
Finn  explicitly  denies  that  such  an  agreement  was  made, 
and  says  that  he  expressly  refused  to  become  person- 
ally responsible  for  the  debt,  and  stated,  as  one  of  his 
reasons,  that  he  wished  to  dispose  of  the  property,  and 
the  insurance  might  not  be  kept  up;  that  the  deed  repre- 
sented the  final  agreement  between  the  parties.  Finn  is 
to  some  extent  corroborated  by  the  deed,  which  recites 
that  it  is  subject  to  the  mortgage,  but  does  not  make  the 
grantee  responsible  for  it.     Since  the  burden  of  proving 
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the  agreement  in  question  is  upon  plaintiff,  lie  has  failed 
as  to  that,  for  the  preponderance  of  the  evidence  is 
against  him.  His  case  is  not  strengthened  by  the  fact 
that  Dunning,  as  a  prudent  business  man,  should  have 
made  the  agreement  which  he  now  testifies  he  did  make, 
for  the  reason  that,  as  a  careful  and  competent  man  of 
business,  he  would  have  had  it  reduced  to  writing,  since 
a  part  of  the  agreement  was  written;  and  for  the  further 
reason  that  it  clearly  appears  that  both  parties  to  the 
agreement,  at  the  time  it  was  made,  believed  the  mort- 
gaged property  to  be  ample  security  for  the  debt.  It 
may  be  true,  as  claimed  by  Finn,  that  Dunning  incurred 
the  risk  of  the  payment  of  the  debt,  rather  than  to  pay 
thirty  dollars  to  have  it  satisfied.  In  any  event,  the  claim 
of  Finn  that,  in  the  exchange  of  the  property,  his  was 
estimated  to  be  worth  five  thousand  dollars,  while 
Dunning's,  subject  to  the  mortgage,  was  worth  but 
twenty-five  hundred  dollars,  and  that  the  twenty-five 
hundred  dollars  paid  him  was  for  the  difference  in  value, 
is  as  well  sustained  by  the  evidence  as  is  the  claim  of 
Dunning.  Therefore,  plaintiff  must  fail  as  to  that  issue. 
III.  The  Crane  agreement  for  an  extension,  coupled 
with  the  transaction  with  Dunning,  presents  a  moredif- 
2  Vendors  and  ^^^^^  questiou.  Conceding  that  Finn  had 
raortS5««i'  °^*  '^^^^  previously  liable  for  the  debt,  did 
ei??5Ifon  of  ^^  °^*  become  so  by  the  Crane  agreement  ? 
chiser^cnSr-  ^^^  coutract  with  Duuniug  did  not  contem- 
sou»i  iiabuity.  pjate  uor  provide  for  an  extension  of  time  for 
the  payment  of  the  debt.  Such  an  extension  was  in  fact 
obtained,  and  interest  was  paid  on  the  debt  by  Finn  for 
years,  until,  we  may  presume  from  the  record,  for  some 
undisclosed  reason,  the  mortgaged  property  ceased  to 
be  sufficient  security  for  the  debt.  There  is  much  force 
in  the  claim  of  appellee  that  by  reason  of  these  facts, 
and  the  provisions  of  the  Crane  agreement,  Finn  made 
the  debt  his  own.  However,  it  is  shown,  without  con- 
flict in  the  evidence,  that  the  firm  of  Rickel  &  Eastman 
acted  as  the  agents  of  Mary  W.  P.  Crane  in  making  the 
contract  of  extension;  that  there  was  much  correspond- 
ence between  that  firm  and  Finn  before  the  a^eement 
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was  completed  in  regard  to  the  personal  liability  of  the 
latter;  that  in  that  correspondence  he  at  all  times 
refused  to  assume  personal  liability;  that  he  paid  sev- 
enty-five dollars  to  procure  the  extension,  but  before  it 
was  paid,  and  after  the  agreement  was  signed,  he 
refused  to  pay  it  unless  assured  that  he  was  not  to  be 
held  personally  liable  for  the  debt;  and  that  he  received 
such  an  assurance  in  writing  from  Rickel  &  Eastman, 
and  thereafter  paid  the  seventy-five  dollars.  If  there  is 
any  conflict  between  the  agreement  and  the  writing  jast 
referred  to,  the  latter  must  control.  What  effect  this 
transaction  should  have  had  upon  Dunning' s  liability  is 
a  question  not  presented  for  our  decision,  but  it  cer- 
tainly had  the  effect  to  relieve  Finn  from  obligation  to 
Mary  W.  P.  Crane. 

It  is  said  that  the  correspondence  with  Rickel  & 
Eastman  ought  not  to  be  considered,  because  plaintiff  is 
8.  nbootiablb     ^^  innocent  purchaser  of  the  bonds  in  suit. 

iSSit'JSr-   "^^^^  claim  is  not  supported  by  the  record. 

chaser.  fj^^  bouds  Were  purchased  by  plaintiff  after 

they  appeared  to  be  due.  He  claims  under  a  written 
assignment  which  purports  to  sell  and  transfer  all  the 
right,  title  and  interest  of  Mary  W.  P.  Crane  in  the 
bonds  in  suit,  and  the  mortgage  or  deed  of  trust  given  to 
sectire  them.  It  does  refer  to  Finn,  and  makes  no  men- 
tion of  an  extension  of  the  time  of  payment,  but  provides 
that  the  assignee  shall  have  and  enjoy  all  the  rights  and 
privileges  given  and  secured  by  the  bonds  as  fully  as 
the  assignor  could  have  done  had  the  assignment  not 
been  made.  It  does  not  appear  that  any  representa- 
tions were  made  to  plaintiff  besides  those  contained  in 
the  instruments  purchased  and  the  assignment,  to 
induce  him  to  make  the  purchase.  We  conclude  that 
plaintiff  acquired  no  right,  by  virtue  of  the  assignment, 
which  his  assignor  could  not  have  claimed  and  enforced. 
It  follows,  from  what  we  have  said,  that  the  decree  of 
the  district  court  on  appeal  of  Dunning  must  be 
affirmed)  and  that  on  the  appeal  of  Finn  it  must  be 

Reversed. 
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Tatloe  County  v.  Standley. 

1.  Counties :  actions  by  :  county  attorney.  An  action  by  a 
county  to  recover  money  due  it  will  not  be  dismissed  on  the 
ground  that  counsel  other  than  the  county  attorney  prosecutes  it 
under  the  direction  and  employment  of  the  board  of  supervisors  ; 
for  the  board  has  the  right,  by  virtue  of  its  general  powers  to 
manage  the  affairs  of  the  county,  to  employ  counsel,  and  to  cause 
proceedings  to  be  instituted  in  the  name  of  the  county  without  the 
consent  of  the  county  attorney,  and  regardless  of  his  willingness 
or  ability  to  appear  for  the  county.  (See  opinion  for  statutes 
considered  and  cases  cited.) 

2.  Pleading :  two  counts  :  elbction.  Although  the  two  counts 
of  the  petition  were,  in  legal  effect,  much  the  same,  and  no  good 
reason  is  apparent  for  both,  yet,  as  no  prejudice  could  have 
resulted  to  defendant  from  the  overruling  of  his  motion  to  compel 
plaintiff  to  elect  on  which  he  would  stand,  and  to  strike  out  the 
other,  Tield  that  such  ruling  was  no  ground  for  reversing  a  judg- 
ment for  plaintiff. 


8. 


4. 


5. 


Counties :  recovery  of  honey  obtained  through  treasurer  : 
REMEDY.  Where  defendant,  by  conspiracy  with  the  treasurer 
of  plaintiff,  came  into  possession  of  plaintiff 's  money,  and  refused 
to  pay  it  to  plaintiff,  an  action  was  properly  beg^m  and  main- 
tained against  him  therefor.  Plaintiff  was  not  confined  to  its 
remedy  on  the  treasurer's  bond. 

: :  conspiracy  :  evidence.    Where  in  such  action  the 


evidence  tended  to  show  that  the  transactions  between  the  treas- 
urer and  defendant,  involving  the  money  of  plaintiff,  began  when 
the  former  entered  upon  the  duties  of  his  office,  and  were  con- 
tinued until  his  last  settlement  with  the  plaintiff's  supervisors* 
held  that  evidence  of  statements  made  officially  by  the  treasurer, 
as  a  part  of  his  semi-annual  settlements  with  the  supervisors,  was 
properly  admitted  as  tending  to  show  the  amount  of  money  for 
which  the  treasurer  was  liable  at  different  times,  and,  when  con- 
sidered with  other  evidence,  the  dealings  between  him  and  defend- 
ant under  the  alleged  conspiracy  between  them. 

Conspiracy  :  evidence  :  declarations  of  oo-conspirator  : 
instruction.  In  an  action  against  defendant  to  recover  money 
alleged  to  have  been  obtained  by  him  through  a  conspiracy  with 
one  K.,  the  court  instructed:    '*If  you  find  from  the  evidence 

*  *    *    that  the  defendant  and  K.  were  engaged  in  a  conspiracy 

*  *  *  then  the  declarations  and  statements  made  by  K.,  and 
admitted  in  evidence,  may  be  taken  into  consideration  by  you. 
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in  connection  with  all  the  other  facts  and  circumstances  proved 
on  the  trial. "  Held  erroneous,  because  it  did  not  limit  the  jury 
to  such  declarations  only  as  were  made  by  the  alleged  co-conspir- 
ator while  the  conspiracy  was  in  progress,  and  in  furtherance  of 
its  objects.  And,  since  the  only  evidence  as  to  the  amount 
of  money  which  defendant  had  thus  obtained  was  the  declarations 
of  K.,  which  the  evidence  tended  to  show  were  made  when  the 
conspiracy  was  at  an  end,  and  not  in  furtherance  thereof,  the 
error  was  prejudicial,  and  ground  for  reversal.  (See  opinion 
for  citations.) 

Appeal  from    Union    District    Court.— B-O^.  R.    C. 

Henry,  Jadga 

Piled,  February  13,  1890. 

Action  to  recover  for  money  alleged  to  have 
belonged  to  plaintiff,  and  to  have  been  wrongfully 
obtained  by  defendant,  and  converted  to  his  own  use. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment 

for  plaintiff.  .  The  defendant  appeals. 

• 

L.  T.  McCouny  for  appellant. 

/.  P.  FlicJc^  O.  B.  Haddock  and  Mark  Atkinson, 
for  appellee. 

Robinson,  J. — The  petition  contains  two  counts. 
The  first  alleges  that  one  P.  C.  King  was  treasurer  of 
Taylor  county  from  January,  1878,  until  some  time 
in  August,  1884;  that  during  that  time  large  sums  of 
money,  for  which  he  was  required  by  law  to  care  and 
account  to  plaintiff,  came  into  his  hands;  that  defend- 
ant, knowing  that  King  was  treasurer,  and  as  such  held 
said  money  in  trust  for  plaintiff,  with  intent  to  cheat, 
wrong  and  defraud  plaintiff,  conspired  with  King  to 
divert  said  money  from  its  legitimate  use,  and  to 
fraudulently  convert  it  to  the  use  of  defendant;  that 
about  the  year  1884  the  defendant,  by  virtue  of  said 
conspiracy,  took  from  King  $27,516.16,  knowing  when 
he  received  it  that  it  belonged  to  plaintiff;  that  it  was 
fraudulently  taken  by  defendant,  and  by  such  wrongful 
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taking  and  conversion  King  became  a  defaulter,  and 
plaintiff  lost  the  money;  that  it  has  never  been  replaced. 
The  second  count  alleges  that  King  was  treasurer,  as 
stated  in  the  first  count;  that,  during  the  time  he  was 
such  treasurer,  defendant  fraudulently  procured  from 
King,  and  converted  to  his  own  use,  money  which  was 
the  property  of  plaintiff;  that,  at  the  January  and  June 
settlements  of  each  year  during  that  time,  defendant 
furnished,  and  procured  to  be  furnished,  to  King  money 
to  be  counted  by  the  board  of  supervisors  in  such  settle- 
ments; that,  after  such  settlements  were  had  and  com- 
pleted, the  defendant,  knowing  that  such  money  had 
been  received  and  counted  by  said  board  as  county 
funds,  and  credited  to  King,  again  took  the  money  so 
furnished  and  counted,  and  converted  it  to  his  own  use; 
that  defendant  has  fraudulently  procured,  through 
collusion  with  said  treasurer,  and  converted  to  his  own 
use,  of  money  belonging  to  plaintiff,  the  sum  of 
$27,316.16,  and  refuses  to  account  to  plaintiff  therefor. 
Each  count  contains  a  demand  for  judgment  for  the 
sum  named.  The  answer  upon  which  the  action  was 
submitted  to  the  jury  was  a  general  denial.  The 
amount  of  plaintiff's  recovery,  fixed  by  the  verdict,  was 
eighteen  thousand  dollars  principal  and  forty-three 
hundred  and  eighty  dollars  interest.  The  judgment 
rendered  was  for  that  amount. 

I.     The  petition  was  signed  by  G.  B.  Haddock  and 
J,  P.  Flick,  as  attorneys  for  plaintiff.     It  is  made  to 
1.  couHTiEs:      appear  that  neither  of  them  was  the  county 
SSSSt/a^tLJr-   attorney  of  Taylor  county,   and  that   the 
^^^'  county  attorney  was  available,  and  had  not 

refused  to  bring  this  action.  It  is  also  shown  that  Mr! 
Flick  was  employed  by  the  board  of  supervisors  of 
Taylor  county  to  bring  such  action  as  he  might  deem 
advisable  to  recover  money  belonging  to  that  county. 
Before  answering,  defendant  filed  a  motion  to  dismiss 
the  action,  on  the  alleged  grounds  that  the  action  was 
not  brought  nor  authorized  by  the  county  attorney; 
that  there  is  no  petition  signed  by  the  county  attorney 
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on  file;  and  that  the  petition  on  file  was  not  signed  by 
anyone  authorized  to  do  so.  The  county  attorney  had 
entered  an  appearance  for  plaintiff,  and  filed  a  consent 
to  the  appearance  of  the  attorneys  named,  before  the 
motion  to  dismiss  was  filed.  The  motion  was  overruled, 
and  the  correctness  of  that  ruling  is  presented  for  our 
determination. 

Section  206  of  the  Code,  prior  to  its  repeal  in  the 
year  1886,  provided  that  the  district  attorney  should 
appear,  for  the  several  counties  in  his  district,  in  all 
matters  in  which  such  counties  might  be  parties,  or 
interested;  but  it  also  provided  that  nothing  therein 
contained  should  prevent  the  board  of  supervisors  from 
employing  other  counsel,  in  any  case  properly  belong- 
ing to  the  duties  of  the  district  attorney,  when  they 
deemed  it  necessary.  While  that  section  was  in  force 
it  was  held  by  this  court  that  the  board  of  supervisors 
might  employ  counsel  whenever  they  deemed  it  expedi- 
ent to  prosecute  or  defend  an  action  to  which  the  county 
was  a  party.  Tatlock  v.  Louisa  County^  46  Iowa, 
138;  Jordan  v.  Osceola  County^  59  Iowa,  389. 

But  it  is  said  that  chapter  73,  Acts  Twenty-first 
General  Assembly,  has  so  far  changed  the  law  as  to 
require  the  appearance  of  the  county  attorney  in  all 
actions  to  which  his  county  is  a  party.  It  is  true  that 
it  makes  it  his  duty  to  so  appear,  but  in  tgrms  sub- 
stantially like  those  used  in  section  205  of  the  Code, 
which  it  repealed.  Attention  is  called  to  the  last  pro- 
vision of  section  4  of  that  chapter,  which  is  as  follows : 
*'But  nothing  in  this  section  shall  be  construed  to  pre- 
vent the  board  of  supervisors  from  employing  an  attor- 
ney to  assist  the  county  attorney  in  any  cause  or 
proceeding  in  which  the  state  or  county  is  interested.'* 
There  is  nothing  in  that  provision,  however,  which  can 
be  construed  to  take  away  the  power  of  the  board  of 
supervisors,  which  had  theretofore  existed,  to  employ 
counsel  for  the  county.  There  is  nothing  in  chapter  73 
which  would  prevent  the  bringing  of  an  action  in  the 
name  of  the  county  unless  the  county  attorney  appeared 
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therein.  The  provision  of  section  6,  in  regard  to  the 
appointment  of  an  attorney  to  act  in  case  of  the  absence, 
sickness  or  disability  of  the  county  attorney  and  his 
deputies,  was  designed  to  prevent  delays,  and  secure 
justice,  in  the  prosecution  of  proceedings  in  court.  We 
are  of  the  opinion  that  the  board  of  supervisors  was 
authorized  to  employ  counsel  on  behalf  of  the  county 
by  virtue  of  the  general  powers  given  them  by  statute 
to  manage  the  affairs  of  the  county,  and  that  their  right 
to  do  so,  and  to  cause  proceedings  to  be  instituted  in 
the  name  of  the  county,  in  cases  of  this  kind,  does  not 
depend  upon  the  consent  of  the  county  attorney,  nor 
upon  his  willingness  or  ability  to  appear  for  the  county. 
The  motion  to  dismiss  was  properly  overruled. 

II.  Appellant  asked  the   court  below  to  require 
plaintiff  to  elect  the  count  of  the  petition  upon  which  it 

would  proceed,  and  to  strike  the  other  from 
tw^counti:    the  petition,  but  was  denied.     The  counts 

eleotion. 

were,  in  legal  effect,  much  the  same,  and 
we  fail  to  discover  any  good  reason  for  both;  but  we  do 
not  think  any  prejudice  could  have  resulted  from 
permitting  both  to  remain. 

III.  Defendant  filed  an  amendment  to  his  answer, 
which  alleged,  in  substance,  as  an  additional  defense, 

that  plaintiff  had  no  right  to  bring  this  suit, 

'  coveiT  of" »    for  the  reason  that  its  only  remedy  for  the 

uAnel  wrong  complained  of  was  on  the  bond  of  its 

treasurer:       late  treasurer,    Kinff.     A  demurrer  to  the 

remedy. 

amendment  was  sustained,  and  of  that 
ruling  appellant  complains.  We  think  it  was  correct. 
The  remedy  upon  the  bond  of  the  defaulting  officer  was 
not  exclusive.  It  is  shown  in  this  case  that  judgment 
has  been  rendered  against  King,  on  account  of  the 
deficit  in  controversy,  for  more  than  thirty  thousand 
dollars,  and  against  his  bondsmen  for  less  than  half 
that  amount.  There  is  no  reason  why  the  county 
should  not  be  permitted  to  pursue  its  property  in  the 
hands  of  any  one  who  has  it  wrongfully,  or  recover  ita 
value  from  any  one  who  has  wrongfully  converted  it  to 
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his  own  use,  in  the  same  manner  and  to  the  same  extent 
as  it  could  if  it  were  a  private  individual. 

IV.  Statements  made  by  King  on  the  occasions  of 
his  semi-annual  settlements  with  the  board  of  super- 

visors  were  introduced  in  evidence  against 

*  conspiracy:     the  objections  of    defendant.     They  were 

made  by  King  officially,  a^  a  part  of  the 
settlements  which  the  law  required  to  be  made.  Code, 
sec.  913.  They  were  competent  evidence  as  tending  to 
show  the  amount  of  money  for  which  King  was  liable 
at  different  times,  and  as  tending  to  show,  when  con- 
sidered with  other  evidence,  the  dealings  between  King 
and  defendant  w^hich  are  claimed  to  have  been  carried 
on  under  the  alleged  conspiracy.  It  is  true  that  some 
of  the  statements  in  question  were  made  prior  to  the 
last  satisfactory  settlement  had  by  King  with  the 
board  of  supervisors.  But  a  conspiracy  may  be  estab- 
lished by  showing  facts  and  circumstances  which  are 
sufficient  to  show  that  one  existed.  An  express  agree- 
ment need  not  be  proven.  Miller  v.  DayioUy  57  Iowa, 
428;  4  Amer.  &  Eng.  Cyclop.  Law,  629.  The  evidence 
tended  to  show  that  the  transaction  between  defendant 
and  King  involving  money  of  plaintiff  commenced 
when  the  latter  entered  upon  the  discharge  of  his  duties 
as  treasurer,  and  were  continued  until  after  the  last 
settlement  was  made.  Therefore,  evidence  which  was 
of  a  nature  to  explain  any  part  of  these  continuous 
transactions  was  proper  for  the  jury  to  consider,  to  aid 
them  in  ascertaining  their  true  character. 

V.  The  thirteenth  paragraph  of  the  charge  to  the 
jury  is  as  follows :  "If  you  find  from  the  evidence,  and 
6.  conspibact:    ^  ^'^  facts  and  circumstances  introduced 

decUnSSons  ^^  proof  before  you,  that  the  defendant  and 
StorMMteu^  P-  C.  King  were  engaged  in  a  conspiracy, 
^***'*'  as  defined  in  the  foregoing   instructions, 

then  the  declarations  and  statements  made  by  P.  C. 
King  and  admitted  in  evidence,  may  be  taken  into  con- 
sideration by  you,  in  connection  with  all  the  other  facts 
and  circumstances  proved  on  the  trial.     But,  if  you 
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find    that    there  was  no  such  conspiracy,   then  such 
declarations  and  statements  will  not  be  considered  by 
you."     It  is  well  settled  that  the  acts  and  declarations 
of  one  of  several  conspirators  in  pursuance  of  the  orig- 
inal concerted  plan,  and  with  reference  to  the  common 
object,    are,    in    contemplation  of  law,    the  acts  and 
declarations  of.  them  all,  and  may   be  shown  in  evi- 
dence against  each  of    them.     Miller    v.    Dayton^   57 
Iowa,  428;    1  Greenl.   Ev.,  sec.  Ill;  1  Phil.  Ev.  *205; 
4  Amer.  &  Eng.  Cyclop.  Law,  631.     Where  the  declara- 
tions "are  not  acts  in  themselves  nor  part  of  the  res 
gestcB^  but  a  mere  relation  or  narrative  of  some  part  of 
the  transaction,  or  as  to  the  share  which  other  persons 
have  had  in  the  execution  of  a  common  design,"  they 
are    not    within  the  rule  stated.     1   Phil.   Ev.    *208. 
Declarations  made  after  the  common  enterprise  is  at  an 
end,  whether  by  accomplishment  or  abandonment,  or 
which  are  not  in  furtherance    of  its  object,   are  not 
within  the  rule,    and  will  be  excluded   excepting  as 
against  the  one  who  made  them.     Johnson  t).  Millery 
63  Iowa,   533;  State  v.   Weaver^  57  Iowa,  732;  State  tf. 
West/all,  49  Iowa,  332;  State  v,  Arnold,  48  Iowa,  666; 
1  Greenl.  Ev.,  sec.  Ill;  4  Amer.  &  Eng.  CycJop.  Law, 
632.     The  paragraph  of  the  charge  quoted  was  erro- 
neous.    It   instructed   the   jury,    in   effect,    that  if   a 
conspiracy  was  proven  then  they  might  consider  all 
declarations  and  statements  made  by  King,  and  shown 
by  the  evidence  as  proof  against  defendant.     The  jury 
were  not  told  to  consider  only  such  declarations  and 
statements  as  were  made  while    the  conspiracy    was 
being  carried  on  and  to  aid  in  accomplishing  its  object 
The  effect  of  the  instruction  may  have  been  prejudicial. 
Two  witnesses  testified  that  King  had  stated  in  their 
hearing,    and  in  the  absence  of  defendant,  about  the 
month  of  June,  1884,  and  at  or  after  the  time  when 
King  was  attempting  to  make  a  settlement  with  the 
board  of  supervisors,  and  when  it  was  known  that  there 
was  a  deficit,  in  substance  and  effect,  that  defendant 
had  eighteen  thousand  dollars  of  the  money  which 


JANUARY  TERMs  1890.  673 

Taylor  County  ▼.  Standley. 

belonged  to  the  county,  and,  if  he  conld  get  a  settle- 
ment with  defendant,  he  conld  make  good  the  amount 
he  owed  the  county.  The  evidence  of  King  was  offered 
by  plaintiff  in  the  form  of  a  deposition.  In  it  he  stated 
that  he  deposited  some  of  the  county  funds  with  the 
defendant,  and  that  the  amount  was  probably  as  much 
as  five  thousand  dollars;  also,  that  the  amount  of  county 
funds  deposited  by  him  in  the  names  of  persons  other 
than  himself  would  vary  from  ten  thousand  to  twenty 
thousand  dollars.  There  was  some  evidence  to  the 
effect  that  King  let  other  persons  than  defendant  have 
county  money.  The  only  evidence  which  we  have 
noticed,  or  to  which  our  attention  has  been  called, 
which  would  tend  to  fix  the  amount  of  money  belong- 
ing to  plaintiff  which  defendant  had  received  as  that 
named  in  the  verdict,  were  the  declarations  of  King 
already  mentioned.  Therefore,  we  are  satisfied  that 
the  jury  gave  weight  to  them  in  agreeing  upon  their 
verdict.  It  is  said  that  the  jury  necessarily  found  that 
a  conspiracy  had  existed  between  defendant  and  King; 
hence,  that  the  error  in  the  instruction  could  not  have 
been  prejudicial.  But  the  instruction,  in  effect, 
assumed  that,  if  there  was  a  conspiracy,  all  the  declar- 
ations shown  by  the  evidence  were  made  while  it  was 
in  progress.  That  was  a  matter  for  the  jury  to  deter- 
mine. It  is  claimed  by  appellant,  with  some  apparent 
support  in  the  record,  that,  if  a  conspiracy  ever  existed, 
it  was  at  an  end  before  the  declarations  of  King  to  the 
two  witnesses,  to  which  we  have  referred,  were  made. 
The  instruction,  further,  erroneously  assumes,  in  effect, 
that  all  the  declarations  and  statements  shown  were 
made  in  furtherance  of  the  objects  of  the  alleged  con- 
spiracy. Whether  they  were  or  not  would,  in  most 
cases,  be  a  question  for  the  jury;  but  the  statements 
made  by  King  as  to  the  amount  of  money  defendant 
had  were  evidently  not  made  to  promote  the  object  of 
the  conspiracy  alleged  in  the  petition,  and  should  have 
been  excluded. 
Vol.  79—43 
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VI.  Numerous  other  questions  are  presented  by 
counsel  for  appellant, — among  them  some  based  on 
rulings  in  regard  to  the  introduction  of  evidence.  Some 
of  the  rulings  were,  we  think,  erroneous;  especially 
those  which  permitted  plaintiff  to  show  transfers  of 
property  made  long  after  the  transactions  in  controversy 
were  had.  We  do  not  think  that  evidence  tended  to 
sustain  or  defeat  any  issue  in  the  case.  Most  of  the 
questions  presented,  and  not  specially  mentioned  by  ns, 
are  not  of  a  character  to  be  likely  to  arise  on  another 
trial.  Other  questions  are  determined  by  what  we 
have  already  said,  and  need  not  be  further  considered. 

For  the  errors  stated  the  judgment  of  the  district 
court  is  Reversed. 


The  State  v.  Hall. 

1.  A.ppeal :  record  only  consu>ered.  Certain  alleged  remarks  of 
a  judge,  of  which  defendant  complains,  cannot  be  considered  hj 
this  court,  since  they  are  not  made  a  part  of  the  record  by  bill  of 
exceptions.  The  affidavit  of  defendant's  counsel,  attached  to  his 
motion  for  a  new  trial,  cannot  be  considered.  (See  Raybum  v. 
Railtoay  Co.,  74  Iowa,  687.) 

2.  Larceny  fcom  the  Person :  evidence  :  identification  :  lead- 
ing QUESTION.  The  money  having  been  stolen  from  the  person  of 
the  prosecuting  witness  as  alleged,  held  that  the  evidence  (see 
opinion)  was  sufficient  to  identify  defendant  as  the  thief;  and  that, 
after  the  prosecuting  witness  had  positively  identified  him  as  the 
criminal,  it  was  not  prejudicial  error  for  counsel  to  point  him  out 
and  ask  the  witness  whether  or  not  he  was  the  man  who  com- 
mitted the  crime. 

Appeal  from    Polk    District    Court. — Hon.    W.    F. 

Conrad,  Judge. 

Piled,  February  14,  1890. 

The  defendant  was  indicted,  tried  and  convicted  of 
the  crime  of  larceny  from  the  person,  and  he  appeals. 
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McHenry^  McHenry  &  McHenry^  for  appellant. 

John  T.  Stone^  Attorney  General,  for  the  State. 

RoTHROCK,  C.  J. — I.     It  is  urged  by  counsel  for 
appellant  that  the  motion  for  a  new  trial  should  have 

been  sustained,  upon  the  ground  that,  before 

'  record^oDiy     the  cause  was  called  for  trial,  a  judge  of  the 

cons  ere  .     ^jg^fj^jt    court,    Other  than   the   one    who 

presided  at  the  trial,  used  certain  language,  while  pre- 
siding as  judge,  in  which  a  verdict  of  not  guilty  in 
another  case  was  strongly  censured;  that  said  remarks 
were  made  in  the  presence  and  hearing  of  the  regular 
panel  of  jurors,  the  most  of  whom  were  jurors  in  the 
trial  of  the  case  at  bar.  The  remarks  of  the  judge  com- 
plained of  are  set  forth  in  an  affidavit  of  one  of  defend- 
ant's counsel,  and  attached  to  an  amendment  to  the 
motion  for  a  new  trial.  We  cannot  regard  the  affidavit 
as  part  of  the  record.  The  language  alleged  to  be 
objectionable  should  be  presented  in  a  bill  of  exceptions 
{RayhuTU  v.  Railway  Co.^  74  Iowa,  637),  and  we  may 
say,  further,  that  the  examination  of  the  jurors,  as  to 
their  qualifications  to  try  this  case,  shows  that  they 
were  not  influenced,  nor  in  any  way  prejudiced  against 
the  defendant,  by  the  alleged  remarks. 

II.    It  is  claimed  by  the  state  that  while  one  F.  M. 

Israel  was  attempting,  with  a  crowd  of  other  persons. 

s.  larc»nt  from  to  get  on  a  car  at  Oak  Park,  near  the  city 

wi<iM?ef'      of    Des    Moines,    the    defendant    crowded 

i^&Dg'^qu^'  upon    Israel   from    behind,   put  his    arms 

about  him,  and  put  his  hand  in  the  pocket 

of  his  pantaloons,  and  stole  therefrom  a  pocket-book 

or  wallet  containing  seventy  or  eighty  dollars.    The 

contention  of  defendant  is  that  the  evidence  was  not 

sufficient  to  warrant  a  verdict  of  guilty.  We  have  given 

the  testimony  of  the  witnesses  a  careful  examination, 

and  our  conclusion  is  that  we  ought  not  to  reverse  the 

judgment  on  this  ground.     There  is  no  dispute  that 

Israel's  pocket  book  and  money  were  stolen  at  the  time 


676  SUPREME  COURT  OF  IOWA, 

The  State  ▼.  Hall. 

and  place  named,  and  Israel  positively  identified  the 
defendant  as  the  x>6rsoii  who  crowded  upon  him,  and 
put  his  hand  in  the  pocket  where  the  money  was.     We 
quote  the  following  from  his  testimony  :     ''  Now,  I  will 
ask  you  who  it  was  that  had  his  hands  around  here,  as 
you  say,  if  you  know.  Answer.   It  was  this  gentleman, 
Fred.  Hall.    I  did  not  know  him  at  the  time.     Where 
was  your  money  at  that  time  1    A.    In  my  left-hand 
pants  pocket.     You  say  you  felt  somebody's  hand  in 
your  pocket }    A.    Yes,  sir.    At  this  time,  where  was 
this  man' s  head  I  A.  He  was  right  against  my  shoulders. 
He  was  right  against  me,  hugging  me.     Were  there  any 
other  parties  there  at  the  time  \    A.    Yes,  sir.     *    *    * 
I  will  ask  you  when  you  afterwards  saw  this  defendant. 
A.  I  saw  him  in  perhaps  an  hour  afterwards.     Where  ? 
A.    I  saw  him  at  police  headquarters.     Look  at  this 
defendant,  and  state  whether  or  not  he  is  the  man  who 
had  his  hand  in  your  pocket.     (Objected  to  as  leading, 
and  pointing  out  the  man  for  the  witness.     Objection 
overruled.     Defendant  excepts.)    A.   Yes,  sir.    I  would 
say  that  was  the  very  identical  man  that  had  his  hand 
in  my  pocket.  What  man  do  you  mean  ?  A.  Fred.  Hall." 
That  this  evidence  is  sufBcient  to  sustain  the  convic- 
tion there  can  be  no  question,  and  the  witness  is  to  some 
extent   corroborated  by  the  testimony  of  two  of  his 
children,  who  were  with  him  at  the  time.  The  objection 
to  the  question  in  which  the  defendant  was  pointed  out 
to  the  witness  is  not  well  taken.     It  will  be  seen  that 
the  witness  had  before  that  said  that  ^'it  was  this  gen- 
tleman, Fred.  Hall."    We  do  not  determine  whether  the 
question  was  improper,  if  the  witness  had  not  already 
designated  the  defendant  as  the  criminal.     Israel  stated 
in  his  testimony  that  he  was  relieved  of  his  money  at 
about  six  o'clock  in  the   evening.    Another  witness 
stated  that  he  saw  Israel  get  on  the  cars,  and  that  it  was 
** probably  about  six  o  'clock."     There  is  no  evidence  by 
which  the  exact  time  can  be  determined.    There  is  evi- 
dence in  the  record  on  the  part  of  the  defense  which, 
tends  to  show  that  the  defendant  left    Oak  Park  and 


JANUAllT  TERM,  189Q.  677 

^^MM  M    ^  I    ■!    ■      !■  - 1 -     n-  ^  ■ — m    -  ■»— — I  i^m  ■  ■■■    ■  mm  .  ■ i 

The  State  t.  Hall. 

came  to  the  city  on  a  train  before  six  o'  clock;  and  then, 
again,  there  is  evidence  from  which  it  may  fairly  be 
claimed  that  he  did  not  leave  Oak  Park  until  after  that 
time.  All  of  this  evidence  was  proper  to  be  considered 
by  the  jury.  But  it  was  not  of  that  positive  character, 
with  reference  to  the  time  that  the  crime  was  committed, 
as  required  the  jury  to  find  that  the  defendant  was  not 
at  the  place  at  the  time  the  money  was  stolen.  The 
crime  was  committed  on  Sunday,  and  there  was  a  camp- 
meeting  at  Oak  Park  at  the  time.  There  was  a  large 
number  of  people  on  the  grounds,  and  the  cars  running 
to  and  from  the  meetings  were  crowded.  The  evidence 
shows  that  it  takes  about  an  hour  for  a  train  to  make 
the  round  trip.  But  there  is  no  evidence  that  the  trains 
were  run  on  any  schedule  time.  When  it  was  attempted 
to  run  these  Sunday  trains  at  intervals  of  twenty  min- 
utes, they  got  '*  mixed  up"  and  out  of  time..  Counsel 
for  defendant  assume  that  the  money  was  stolen  at  six 
o'clock.  The  jury  were  not  required,  under  the  evi- 
dence, to  find  that  the  precise  time  was  six  o'clock. 
About  all  that  can  fairly  be  said-  is  that  it  was  in  the 
evening,  when  many  of  the  people  on  the  grounds  were 
returning  to  their  homes  in  the  city.  It  may  have  been 
a  half  hour  before  or  after  six  o '  clock. 

In  conclusion,  we  have  to  say  that-  the  fact  to  be 
determined  by  the  jury  was  whether  the  defendant  was 
the  man  who  stole  Israel 's  money,  and  not  whether  it 
was  stolen  at  exactly  six  o'clock;  and,  in  our  opinion, 
the  jury  were  fully  warranted  in  finding  the  defendant 
guilty.  In  view  of  the  positive  identification  of  the 
defendant,  it  was  for  the  jury  to  determine,  from  all  the 
evidence,  whether  the  identification,  as  testified  to  by 
Israel  and  his  children,  was  true  or  not. 

Affirmed. 
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HuBBAED  V.  Weare, 
Hervet  et  al.  v.  The  Same. 

Savery  v.  The  Same. 

1.  False  Bepresentations:  gist  of  achon  :  scienter  :  AonoNS  at 
LAW  AND  IN  EQUITY.  The  gist  of  liability  for  damages  for  false  rep- 
resentations is  that  an  intentional  wrong  has  been  committed  to  the 
injury  of  another ;  the  wrong  being  in  representing  as  true  that 
which  is  known  to  be  false,  as  an  inducement  to  the  other  to  act  to 
his  injury.  And  in  actions  in  equity  as  well  as  at  law  there  can  be 
no  recovery  on  the  ground  of  false  and  fraudulent  representations, 
unless  it  be  shown  that  the  party  making  the  representations 
knew  them  to  be  false,  or  that  he  made  them  under  circumstances 
from  which  such  knowledge  will  be  inferred. 

3. :  BY  OFFICERS  OF  CORPORATION  AS  TO  ITS  CONDITION :  PRE- 
SUMPTION. Before  officers  of  a  corporation  make  representations 
of  its  condition,  as  an  inducement  to  others  to  take  stock  therein, 
it  is  their  duty  to  use  reasonable  diligence  to  know  that  the  reinre- 
sentations  are  true;  and  they  will  be  presumed  to  have  used  such 
diligence,  and  to  possess  the  knowledge  which  its  exercise  would 
bring  to  them. 

8.      :  STATEMENTS  HADE  UPON  ALLEGED  PERSONAL  KNOWLEDGE  : 

ESTOPPEL.  A  person  making  a  false  representation  as  true  to  his 
personal  knowledge  will  not  be  heard  to  say  that  he  did  not  have 
knowledge  that  it  was  false. 

4.      :  BY  OFFICER  OF  CORPORATION  TO  SELL  STOCK  :  INTENTIONAL 

WRONG.  Where  an  officer  of  a  corporation,  to  induce  others  to 
.take  stock  therein,  makes  material  representations  as  to  its  finan- 
cial condition  which  he  knows  to  be  false,  yet  with  the  confident 
belief  that  the  corporation  will  soon  be  as  represented,  and  that  no 
loss  will  follow,  oommits  an  intentional  wrong,  for  which  he  is 
liable. 

5.  CorporationB:  assets  :  DiviDENDa  The  assets  of  a  corporation 
consist  of  cash  in  hand  and  other  property;  and,  if  such  assets 
exceed  the  liabilities,  a  dividend  can  lawfully  be  declared.  Money 
paid  out  is  not  assets.  If  paid  for  property  that  is  on  hand,  the 
property  is  assets;  if  expended  in  a  way  that  has  enhanced  the 
value  of  the  general  assets,  it  is  included  in  their  valuation;  if  so 
expended  as  to  have  brought  no  property,  or  no  enhancement  of 
that  on  hand,  then  it  is  a  loss,  and  should  not  be  counted  as  assets. 
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6.      : :  WHAT  ARE  Ain)   WHAT   ARE  NOT  :  SPECIAL   CASES. 

In  considering  what  are  and  what  are  not  to  be  considered  as  assets 
of  a  corporation,  held — 

(1)  That,  in  estimating  the  assets  at  the  end  of  a  certain  year,, 
the  profits  of  the  preceding  year  should  not  be  included  as 
a  separate  item,  where  no  such  profits  have  been  declared, 
and  have  not  in  any  way  been  separated  or  withdrawn  from 
the  genera)  assets. 

(2)  Money  paid  out  for  moving  machinery  and  materials  that 
went  into  the  buildings  should  not  be  counted  as  a  separate 
item,  if  the  aggregate  value  of  the  buildings  is  given. 

C8)  Money  expended  in  exhibiting  machinery  at  fairs  enters 
into  the  value  of  the  general  assets,  and  should  not  be  counted 
as  a  separate  item. 

(4)  Bills  receivable  should  not  be  counted  at  their  face  without 
making  such  approximate  deductions  for  loss  as  experience 
teaches  to  be  inevitable. 

(5)  While  interest  on  bills  receivable  should  be  counted  as 
assets,  interest  on  bills  payable  should  be  estimated  in  the 
liabilities. 

(6)  Money  expended  in  the  experimental  construction  of  a  new 
machine  should  not  be  counted  as  assets,  but  the  actual 
value  of  the  machine  may  be  counted,  if  it  has  any;  if  not, 
the  expenditure  has  been  lost. 

(7)  Elxpenses  should  not  be  included  as  a  separate  *item;  if 
wisely  made,  they  only  enhance  the  value  of  the  general 
assets. 

7.  False  Bepresentations :  bt  officer  of  corporation  to  sell 
STOCK  to  stockholder.  Where  the  president  of  a  corporation 
knowingly  makes  to  a  stockholder,  who  is  not  familiar  with  the 
condition  of  the  company,  false  representations  in  regard  thereto, 
showing  che  company  to  be  prosperous  when  it  is  not,  and  thereby 
induces  such  stockholder  to  take  and  pay  for  more  stock,  he  is  liable 
in  damages  for  the  wrong  done. 

8.      :    BY   PRESIDENT   OF    CORPORATION     TO  VICE-PRESIDENT  AND 

DIRECTOR  TO  OBTAIN  CREDIT.  A  stockholder  in  a  corporation,  who 
is  also  its  vice-president  and  a  director,  will  be  presumed  to  know 
the  condition  of  the  company,  especially  where  there  has  been  a 
special  investigation  thereof,  and  its  losses  have  been  ascertained, 
and  a  committee  has  reported  that  dividends  previously  declared 
were  fictitious;  and  where,  under  such  circumstances,  he  indorses 
for  the  company,  it  will  be  presumed  that  he  does  so,  not  relying 
upon  any  false  representations  made  to  him  by  its  president  as  to 
its  prosperous  condition,  but  with  the  hope  of  saving  it  from 
bankruptcy ;  and  he  cannot  recover  of  the  president  for  loss  incurred 
thereby. 
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9.  The  Same.  Where  the  Tice-president  and  director  in  such  case 
made  a  loan  to  the  corporation  after  all  its  personal  property  had 
been  mortgaged,  of  which  mortgage  the  evidence  shows  he  had 
knowledge,  he  cannot  recover  the  amount  loaned,  from  the  presi- 
dent of  the  company,  on  the  ground  that  the  latter  induced  him 
to  make  the  loan  by  falsely  representing  that  the  company  had  a 
large  amount  of  property  on  hand  from  which  could  be  realized 
the  money  to  pay  the  loan . 

10. :  BY   PRESIDENT    OP   CORPORATION  TO  SELL  STOCK  :  AOENCY. 

Where  the  president  of  a  corporation  makes  false  representations 

to  the  agent  of  other  persons,  knowing  them  to  be  false,  with  the 

intent  to  induce  such  persons,  or  persons  generally  to  whom  the 

representations  may  be  communicated  as  true,  to  take  stock  in 

the  company,  and  they,  relying  thereon,  do  so  to  their  injury,  he 

is  liable  the  same  as  if  he  had  made  the  representations  to  the  par-  j 

ties  in  person. 

Appeal  from  Linn  District  Court — Hon.   James  D, 

GiFFEN,  Judge. 

Filed,  February  13,  1890. 

The  Williams  Harvester.  Company  was  organized 
as  a  corporation  under  articles  dated  May  13,  1878,  fix- 
ing the  capital  stock  at  eighteen  thousand  dollars  in 
shares' of  one  hundred  dollars,  each,  with  the  defendant 
as  president,  which  position  he  continued  to  hold  daring 
all  the  time  the  company  carried  on  business.  The 
capital  stock  was  increased  by  amendment  of  the 
articles,  dated  August  25  and  recorded  October  23,  1879, 
to  one  hundred  thousand  dollars;  again,  by  amendment 
filed  for  record  January  3,  1882,  to  one  hundred  and 
fifty  thousand  dollars;  and  again,  by  amendment  filed 
for  record  December  11,  1882,  to  two  hundred  and  fifty- 
thousand  dollars.  The  plaintiff  Hubbard  subscribed 
and  paid  for  stock  in  the  company  as  follows :  July  1, 
1878,  in  cash,  five  hundred  dollars;  October  22,  1879, 
dividend,  $187.60,  cash,  $12.50,  making  two  hundred 
dollars;  February  21,  1880,  cash,  five  hundred  dollars; 
November  29,  1880,  cash,  three  thousand  dollars; 
December  3,  1881,  dividend,  one  hundred  and  twenty- 
dollars,  cash,  eighty  dollars,  making  two  hundred 
dollars;  November  7,  1881,  cash,  five  thousand  dollars; 
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December  13,  1881,  cash,  six  hundred  dollars;  and 
December  13,  1881,  for  grandsons,  two  hundred  dollars, 
being  $307.60  in  dividends,  and  $9,892.50  in  cash.  In 
addition  to  this,  he  loaned  to  the  company  on  April  26, 
1886,  five  hundred  dollars,  and  again  on  June  15,  1885, 
five  hundred  dollars,  taking  the  notes  of  the  company 
therefor.  He  also,  with  others,  indorsed  notes  of  the 
company  as  follows :  November  19,  1883,  a  note  of 
five  thousand  dollars;  March  31,  1884,  note  of  five 
thousand  dollars;  and  June  30,  3884,  his  acceptance  for 
five  thousand  dollars, — which  notes  and  acceptance  are 
now  outstanding.  October  3, 1 881,  the  plaintiffs  Hervey, 
by  N.  M.  Hubbard,  subscribed  and  paid  five  thousand 
dollars  for  fifty  shares  of  the  capital  stock  of  said 
company,  for  which  a  certificate  was  afterwards  issued 
to  said  Herveys  in  their  own  name.  On  October,  1881, 
plaintiff  Savery  subscribed  for  one  hundred  shares  of 
said  stock;  and,  having  thereafter  paid  ten  thousand 
dollars  in  cash  for  the  same,  a  certificate  was  issued  to 
him  therefor,  dated  November  7, 1881.  Dividends  were  ^ 
declared,  for  the  year  ending  October  1,  1879,  thirty- 
seven  and  one-half  per  cent.  ;  for  1880,  ten  per  cent. ; 
and  for  1881,  sixteen  and  seventy-eight  hundredths  per 
cent.  The  plaintiffs  each  allege  that  they  were  induced  ^ 
to  and  did  pay  their  money  and  incur  the  liabilities  afore- 
said by  reason  of  certain  representations  made  and  caused 
to  be  made  to  them,  respectively,  by  the  defendant,  which 
representations  were  false  and  fraudulent,  and  known  to 
the  defendant  to  be  so  at  the  time  he  made  the  same. 

The  representations  set  out  by  all  the  plaintiffs  as  ^ 
being  made  by  the  defendant,  and  by  which  they  were 
induced  to  subscribe  and  pay  for  stock,  may  be  summed 
up  as  follows:     (1)    That  said  corporation  was  well 
organized  and  well  conducted,  upon  a  good  business 
basis;  (2)  that  it  had  made  large  gains  and  profits,  and  i^ 
had  actually  earned  the  dividends  declared;  (3)  that  a  \ 
greater  dividend  than  ten  per  cent,  might  have  been 
declared  in  1880,  but  that  it  was  thought  best  by  defend- 
ant to  hold  a  surplus;  and  (4)  that  there  were  suflScient 
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profits  and  earnings  to  have  declared  a  dividend  of  ten 
per  cent,  in  1882,  but  that  the  money  could  be  used  tx> 
great  advantage  in  the  business.  The  plaintiffs  Hervey 
and  Savery  each  also  allege  that  they  were  induced  to 
subscribe  and  pay  for  stock  as  aforesaid  by  the  further 
false  and  fraudulent  representations  of  the  defendant 
that  the  dividends  theretofore  declared  had  been  paid 
in  cash,  and  that  by  reason  of '  the  dividends  declared 
and  paid,  and  to  be  declared  and  paid,  the  stock  was 
worth  a  premium  of  twenty-five  per  cent.  The  plaintiff 
Hubbard  also  alleges  that  he  was  induced  to  make  said 
loan  of  one  thousand  dollars  by  a  false  representation 
of  the  defendant,  that  said  corporation  had  a  large 
amount  of  property,  promissory  notes  and  securities  on 
hand,  from  which  means  could  be  realized  to  repay  said 
loan;  when,  in  fact,  as  defendant  well  knew,  said  cor- 
poration had  no  personal  property  but  what  had  been 
transferred  to  the  First  National  Bank  of  Cedar  Rapids. 
The  plaintiff  Hubbard  also  alleges  that,  by  reason  of 
all  said  representations,  he  was  induced  to  sign  two 
notes  of  five  thousand  dollars  each,  and  said  accept- 
ance. Each  alleges  that  the  company  is  insolvent.  The 
plaintiffs,  Hervey  and  Savery,  each  allege  that,  when 
they  discovered  the  fraud  practiced  upon  them  by  the 
defendant,  they  tendered  back  in  writing  to  said  com- 
pany said  stock,  by  reason  of  said  fraud,  and  demanded 
a  return  of  their  money,  with  interest;  that  said  com- 
pany, through  the  defendant  and  other  officers,  acceded 
to  the  demand,  received  back  said  stock,  and  by 
the  defendant  as  president,  and  D.  G.  Edgerly  as 
secretary,  executed  to  plaintiffs  notes  for  the  amount 
paid  for  said  stock,  with  interest,  together  with  mort- 
gages on  certain  real  estate  of  the  company  to  secure 
the  same;  that  they  foreclosed  their  said  mortgages, 
and  bid  off  the  property  on  execution  sale  for  amounts 
less  than  the  judgment;  that  they  thereafter  caused 
*  special  execution  to  issue,  which  was  returned,  *'No 
property  found."  The  plaintiffs  each  ask  to  recover 
damages,  and  the  plaintiff  Hubbard  further  asks  that, 
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as  between  the  defendant  and  himself,  the  defendant 
may  be  decreed  to  pay  said  five- thousand-dollar  notes 
and  acceptance,  and  hold  the  plaintiff  harmless  there- 
from. The  plaintiffs  Hervey  and  Savery  allege  that 
they  are  ready  and  willing  to  assign  and  turn  over  to 
the  defendant,  without  recourse,  the  balance  of  said 
judgments,  and  they  respectively  demand  an  ajccounting 
of  the  money  advanced  and  paid  out  by  them  for  their 
stock,  with  interest,  less  the  credit  received  by  them  on 
said  judgments,  after  deducting  costs,  and  that  the 
balance  be  decreed  to  be  due  to  them,  respectively,  from 
the  defendant. 

The  defendant,  in  answer  to  each  of  the  petitions, 
admits  the  organization  of  the  company;  that  its  articles 
were  amended;  that  he  was  president  thereof;  that 
stock  was  subscribed  and  paid  for  at  the  times  and  in 
the  amounts  alleged;  that  dividends  were  declared 
as  alleged;  and  that  no  dividend  was  declared  or  paid 
after  December,  1881.  As  to  the  plaintiff  Hubbard, 
he  admits  that  he  loaned  one  thousand  dollars  to  and 
indorsed  for  the  company  as  alleged,  and  that  all  the 
personal  property  of  the  company  had  been  transferred 
to  the  First  National  Bank  of  Cedar  Rapids  before  said 
loan.  As  to  plaintiffs  Hervey  and  Savery,  he  admits 
that  they  tendered  back  their  stock,  and  received  the 
notes  and  mortgages  of  the  company  as  alleged,  and 
that  said  mortgages  were  foreclosed  and  property  sold 
as  stated.  Answering  each  plaintiff,  he  denies  that  any 
of  said  stock  was  taken  or  received  by  the  plaintiffs  at 
the  instance  or  request  of  the  defendant,  or  because  of 
any  statements  or  representations  made  by  him;  denies 
that  he  ever  made  any  untrue,  false  or  fraudulent 
representations  whatever  to  the  plaintiffs  to  induce 
them  to  take  said  stock,  or  to  the  plaintiff  Hubbard 
to  make  said  loan;  and  denies  that  said  loan  was 
made  or  stock  subscribed  because  of  any  represen- 
tations made  by  him.  He  denies  that  he  made*  any 
concealment  of  the  affairs  of  the  company,  or  that 
indorsements  by  the  plaintiff  Hubbard  and  others  were 
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secured  through  any  false  or  fraudulent  representations 
of  defendant,  or  because  of  any  concealment  by  him 
of  the  affairs  of  said  company.  He  denies  that  the 
plaintiff  Hervey  ever  subscribed  for  any  of  the  capital 
stock  of  said  company,  or  paid  to  the  defendant  or  said 
company  any  amount  therefor.  He  denies  that  the  com- 
pany  is  insolvent,  or  that  the  execution  against  said 
,  company   was  ever  returned,   **]So  property  found." 

>/  The  defendant  a^vers  that  said  company  was  legally 
organized;  that  the  dividends  were  declared  by  the  direc- 
tors of  said  corporation  after  a  careful  investigation  of 
the  property,  credits  and  other  assets  and  liabilities  of 
the  corporation;  that  the  corporation  had  sufficient,  good 
and  available  assets,  over  and  above  all  its  debts  and 
liabilities,  upon  which  to  declare  said  dividends,  and 
that  the  same  were  declared  in  good  faith;  that  the 
transfer  of  all  the  personal  property  of  the  company  to 
the  First  National  Bank  of  Cedar  Rapids  was  made 
before  the  loan  of  one  thousand  dollars  by  plaintiff 
Hubbard,  and  with  the  fall  knowledge,  and  upon  the 
request  and  demand,  of  said  Hubbard;  that  said 
Hubbard  has  ever  taken  a  lively  interest  in  and  main- 
tained a  close  acquaintance  with  the  affairs  of  said 
company,  and  that  all  acts  of  said  company  were 
known  to  and  approved  by  him;  that  he  had  as  full 
means  of  knowledge  at  all  times  as  defendant,  as  to  the 

I  affairs  of  said  corporation;  that  he  was  a  director  during 
the  year  1879,  and  until  May,  1880,  and  as  such  partic-* 
ipated  in  and  actively  urged  a  vote  for  declaring  the 
dividend  of  thirty-seven  and  one-half  per  cent.  He 
avers  that  the  only  stock  of  said  company  ever  owned 
or  held  by  the  plaintiffs  Hervey  was  shares  received  and 
purchased  by  them  from  N.  M.  Hubbard,  who  sub- 
scribed for  the  same  in  his  own  name,  and  for  himself, 
and  paid  for  the  same  by  his  own  money.  He  further 
avers  that  he  believed,  at  the  time  said  dividends  were 
declared,  that  said  company  had  actually  earned  all  the 
dividends  named,  prior  to  the  time  the  same  were  made, 
and  avers  that  all  the  dividends  were  so  earned;  and 
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that  at  the  time  Hubbard  received  said  Hervey  stock  he 
had  full  knowled-ge  of  the  condition  of  said  company. 

The  issues  being  in  part  the  same,  and  the  cases 
resting  largely  upon  the  same  state  of .  facts,  they  were 
submitted  together  in  the  district  court,  without  being 
consolidated,  under  a  stipulation  that  'Hhe  testimony 
offered  and  received  in  all  of  said  cases  shall  apply  to  each 
one  thereof,  so  far  as  it  has  reference  to  said  causes,  and 
that  one  transcript  shall  be  made  in  all  of  said  causes." 
The  cases  were  brought  and  submitted  as  in  equity, 
without  objection,  and,  the  district  court  having  ren- 
dered judgment  dismissing  the  plaintiffs'  bills  and  for 
costs,  plaintiffs  appeal,  and  the  causes  are  again  sub- 
mitted together  upon  the  entire  record. 

a  A.  &  W.  a.  Clark  and  F.  F.  Dawley,  for 
appellants. 

F.  C.  Hormel  and  C  J.  Deacon^  for  appellee. 

Given,  J. — I.  Counsel  have  discussed  with  evident 
care  and  ability,  and  with  extended  citations,  certain 
questions  of  law  to  which  we  first  give  attention.  To 
notice  each  of  the  points  made  and  authorities  cited 
v^rould  extend  this  opinion  to  an  unwarranted  length. 

The  most  material  points  discussed  are  whether 
knowledge  that  the  representations  were  false  and  an 

intent  to  defraud  must  be  proven  in  these 
'  eentations:      cascs.     Appellants'    contention   is  that  in 

l^st  of  action :  *^  * 

"^tlons'at  cases  solely  cognizable  in  chancery,  in  cases 
i*^jjydin  of  concurrent  jurisdiction  in  law,  actions 
against  officers  of  corporations,  and  against 
persons  making  false  representations  as  true  to  their 
personal  knowledge,  they  not  knowing  whether  the 
representation  was  true  or  false,  scienter  need  not  be 
proven.  There  are  authorities  that  seem  to  sustain  this 
view,  while  others  hold  the  contrary.  The  seeming 
conflict  arises  from  failing  to  discriminate  between  the 
rule  as  to  proving  scienter  and  the  manner  in  which  it 
may  be  proved,  and  in  confounding  cases  for  relief  on 
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the  grounds  of  intentional  fraud  with  those  for  relief  on 
the  grounds  of  mistake.  The-  gist  of  "liability  for  false 
and  fraudulent  representations  is  that  an  intentional 
wrong  has  been  committed  to  the  injury  of  another,  the 
wrong  being  in  representing  as  true  that  which  is 
known  to  be  false,  as  an  inducement  to  the  other  to  act 
to  his  injury.  Holmes  v.  Clarke  10  Iowa,  427;  McKown 
V.  Furgason^  47  Iowa,  636;  Avery  «.  Chapman^  62  Iowa, 
145;  Allison  v.  Jack,  76  Iowa,  206.  The  basis  for  relief 
against  mistake  is  not  that  a  wrong  was  intended,  but 
because  a  wrong  will  result  from  the  mistake,  if  relief 
is  not  granted.  To  grant  such  relief  is  the  peculiar 
province  of  courts  of  equity.  Wilcox  v.  University, 
32  Iowa,  374;  Curry  v.  Supervisors,  61  Iowa,  74. 

We  regard  it  as  well  settled  in  this  state  that, 
though  equity  will  relieve  against  false  representations 
innocently  made,  the  law  will  not  afford  relief  on  the 
grounds  of  false  and  fraudulent  representations,  unless 
it  be  shown  that  the  party  making  the  representations 
knew  them  to  be  false,  or  that  he  made  them  under 
circumstances  from  which  such  knowledge  will  be 
inferred.  We  do  not  discern  why  a  different  rule  as  to 
scienter  should  apply  in  actions  against  officers  of  cor- 
porations, or  those  making  false  respresentations  as  true 
of  their  own  personal  knowledge,  from  that  applied  in 
other  cases  of  false  and  fraudulent  representations. 
The  fact  of  guilty  knowledge  may  be  established  in 
such  cases  by  quite  different  proofs  from  that  which 
would  apply  in  others,  but  the  rule  that  knowledge 
must  be  proven  is  the  same.  Appellants  contend  that, 
as  these  cases  were  brought  and  are  being  prosecuted 
in  equity,  they  are  entitled  to  relief  without  proving 
the  scienter.  As  the  cases  were  brought  and  have  thus 
far  been  prosecuted  in  equity  without  objection,  and 
are  now  submitted  upon  the  whole  record  for  trial  de 
novo,  we  will  consider  them  as  in  equity,  without,  how- 
ever, determining  whether  they  were  properly  so 
brought  or  not.  We  are  clearly  of  the  opinion  that, 
whether  tried  at  law  or  in  equity,  the  same  rule  as  to 
scienter  must  apply;  for,  clearly,  we  cannot  have  two 
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» 

different  rules  of  law  in  the  same  state,  for  the  same 
case,  in  the  same  court.  If  the  relief  asked,  other  than 
the  recovery  of  damages,  would  make  the  cases  of  equi- 
table cognizance,  and  triable  in  equity,  still  the  question 
of  damages  must  be  measured  by  the  same  rules  that 
would  apply  if  tried  at  law. 

II.     The  cases  cited  as  forming  exceptions  to  the 
general  rule  with  reference  to  proving  scienter  relate  to 

the  manner  of  proving  it,  rather  than  to 

*  oeP8'o?o*orpo-  a  variauce  of  the  rule.     Officers  of  corpo- 

ration  as  to  itA 

condition:      ratious,  who  hold  out  to  individuals,  or  to 

presumption* 

the  public,  advantages  which  will  accrue  to 
persons  who  take  shares  in  their  corporation,  and 
invite  them  to  take  shares  on  the  faith  of  their  rep- 
resentations, are. bound  to  state  everything  with  strict 
and  scrupulous  accuracy,  and  not  only  to  abstain  from 
stating  as  facts  that  which  is  not  so,  but  to  omit  no 
fact  within  their  knowledge,  the  existence  of  which 
might  affect  the  advantages  held  out  as  inducements  to 
take  shares.  Such  officers  will  be  presumed  to  have 
known  that  which  it  was  their  duty  to  know.  Before 
making  representations  as  to  the  condition  of  the  com- 
pany as  inducements  to  take  stock  therein  or  extend 
credit  thereto,  it  is  their  duty  to  use  reasonable  dili- 
gence to  know  that  the  representations  are  true,  and 
they  will  be  presumed  to  have  used  such  diligence,  and 
to  possess  the  knowledge  which  its  exercise  would  bring 
to  them. 

Special  emphasis  should  be  given  to  these  wholesome 
rules  of  the  law,  in  view  of  the  large  investments  that 

s :  sute-      are  being  made  in  corporate   enterprises, 

upon'aSeged  where  the  investors  must  necessarily  trust 
K^w?edBe :  largely  to  the  honesty  and  fidelity  of  the 
estoppel.  officers  of  the  corporation  for  the  manage- 
ment of  their  investments.  Outside  investors  can  know 
but  little  of  the  affairs  of  the  corporation,  while  its 
officers  may  and  should  know  them  fully.  One  who 
makes  a  false  representation  as  being  true  to  his  per- 
sonal knowledge,  without  knowing  whether  it  is  true  or 
false,  for  the  purpose  of  inducing  another  to  act,  and 


688  SUPREME  COURT  OP  IOWA, 

Hubbard  v.  Weare. 

upon  which  he  does  act  to  his  injury,  should  certainly 
be  held  liable  for  the  deceit;  and  yet  it  is  argued  that 
he  is  not  liable  because  he  did  not  know  the  representa- 
tion to  be  false.  A  person  making  a  false  representation 
as  true  to  his  personal  knowledge  will  not  be  heard  to 
say  that  he  did  not  have  knowledge  as.  to  its  truth  or 
falsity.  Having  assumed  to  have  the  knowledge,  he 
should  be  taken  at  his  word,  and  held  to  have  known 
that  the  representation  was  false.  In  representing  that 
he  had  personal  knowledge  as  to  the  truth  of  the  repre- 
sentation, when  in  fact  he  did  not,  he  makes  a  false 
representation  in  asserting  that  he  had  the  knowledge. 
Our  conclusion  is  that,  in  all  cases  for  relief  on  the 
grounds  of  false  and  fraudulent  representations,  the 
burden  is  upon  the  party  asking  relief  to  show  by  direct 
evidence,  or  by  inference  from  facts  proven,  that  the 
party  making  the  representation  knew  it  to  be  false. 

III.  These    cases    being    actions    for    false   and 
fraudulent    representations,   it  must  appear  that  the 

representations  were  made  with  intent  to 
of  corpora-  wroug  or  lujure  the  parties  to  whom  made. 
stock :  inten-  Such  intention  may  be  shown  by  direct 
evidence,  or  be  inferred  from  the  making  of 
the  false  representations  knowingly.  Such  intention 
may  exist,  though  the  party  making  the  representations 
confidently  believed  at  the  time  that  no  injury  would 
result  therefrom.  For  instance,  an  officer  of  a  corpora- 
tion, to  induce  others  to  take  stock  therein,  makes 
material  representations  as  to  its  financial  condition, 
which  he  knows  to  be  false,  yet  in  the  confident  belief 
that  the  corporation  will  soon  be  as  represented,  and 
that  no  loss  will  follow;  he  surely  commits  an  inten- 
tional wrong,  notwithstanding  his  belief.  The  wrong 
is  in  inducing  others  to  take  stock  in  a  corporation  that 
is  not  as  he  has  represented  it  to  be.  The  parties  tak- 
ing stock  under  these  circumstances  are  entitled  to 
shares  in  a  corporation  such  as  he  represented,  but  get 
shares  in  a  company  such  as  it  was. 

IV.  Some  difference  is  expressed  as  to  what  are 
profits,  and  how  they  are  to  be  arrived  at.    This  is  fully 
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answered  in  Miller  v.  Bradish^  69  Iowa,  278, 
'  TION8 : assets :  where  it  is  said:     ''The  assets,  resources 

divideDds. 

and  funds  of  the  corporation  must  consist 
of  cash  on  hand  and  other  property,  and,  if  such  assets 
exceed  the  liabilities,  a  dividend  can  be  lawfully 
declared; "  in  other  words,  a  profit  exists.  Money  paid 
out  is  not  on  hand,  and  should  not  be  reckoned  as 
assets.  If  paid  for  property  that  is  on  hand,  the 
property  is  assets.  If  expended  in  a  way  that  has 
enhanced  the  value  of  the  general  assets,  it  is  included 
in  their  valuation.  If  so  expended  as  to  have  brought  no 
property,  or  no  enhancement  of  that  on  hand,  then  it  is 
a  loss,  and  should  not  be  counted  as  assets. 

V.  Such  being  our  conclusions  as  to  the  law,  it 
remains  for  us  to  determine,  from  the  facts  in  the  cases : 
(1)  Whether  the  defendant  did  make,  or  cause  to  be 
made,  to  the  plaintiffs  or  either  of  them,  as  true,  one  or 
more  of  the  representations  alleged;  (2)  whether  such 
representation  was  made  to  induce  the  plaintiff  to 
whom  made  to  act  as  it  is  alleged  he  did  act;  (3) 
whether  the  representation  made  was  false;  (4)  whether 
the  defendant  knew  the  same  to  be  false  at  the  time  of 
making  it;  and  (5)  whether  the  plaintiflf  relied  upon  the 
representation  so  made  as  true,  and  acted  thereon,  as 
alleged,  to  his  injury. 

VI.  Before  noticing  the  cases  separately,  we  state 
the  following  as  the  most  important  and  con  troll  ing  of 
the  many  facts  appearing  in  a  somewhat  voluminous 
record :  Dyer  Williams  was  the  owner  of  a  patent  right 
for  a  certain  kind  of  mower  and  reaper,  together  with  a 
lot  of  patterns,  moulds  and  machinery  for  manufactur- 
ing the  same.  In  May,  1878,  the  Williams  Harvester 
Company  was  incorporated  for  the  manufacture  and 
sale  of  these  machines  and  others,  with  a  capital  stock 
of  eighteen  thousand  dollars  of  which  the  defendant 
Weare  took  five  thousand  dollars,  and  the  plaintiflf 
Hubbard  five  hundred  dollars,  for  which  each  paid  in 
cash.  The  balance  was  taken  by  different  persons,  and 
paid  for  in  cash,  or  property  wanted  by  the  company,  at 

Vol.  79—44 
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reasonable  values.    The  company  continued  in  business 
up  to  188 — ,  when  it  was  forced  to  suspend  for  want  of 
funds,  and  because  of  its  property  being  applied  in  pay- 
ing or  securing  its  indebtedness,  of  which  a  consider- 
able amount  remained  unprovided  for.     An  improved 
machine  was  invented  in  1880,  and  to  a  limited  extent 
placed  upon  the  market  in  competition  with  this  com- 
pany's harvester,  in  1882,  and  more  generally  in  1883 
and  thereafter.     This  was  no  doubt  one  of  the  causes  of 
the  decline  in  the  company's  business,    but  does   not 
fully  account  for  the  losses  reported  September,  1882, 
for  to  that  date  the  competition  was  limited.     To  meet 
this  competition,  the  company  set  about  inventing  and 
manufacturing  a  self-binder  of  its  own,  which,  however, 
was  not  so  far  perfected  as  to  be  put  upon  the  market 
during  the  life  of  the  corporation.     Considerable  sums 
were  expended  in  constructing  this  new  machine.     At 
the  time  of  the  organization  the  company  purchased  a 
manufacturing  establishment  with  the  view  of  convert- 
ing it  into  an  establishment  for  the  manufacturing  of 
their  machinery.     They  also  purchased  a  new  location, 
V  to  which  the  old  establishment  was  moved.     Statements 
of  assets  and  liabilities  were  made  to  September  first  of 
each  year  by  the  superintendent  and  bookkeeper  to  the 
board  of  directors,  on  which,  and  so  far  as  appears  with- 
out further  investigation,  the  board  declared  dividends 
as  already  stated;  all  of  which  were  payable  in  stock, 
except  the  dividend  for  1881,  which  was  payable  in  one 
and  two  years,  with  six  per  cent,  interest.     No  dividend 
was  declared  for  1882,  there  being  a  loss  for  that  year. 
June  16,  1883,  a  committee  was  appointed  to  revise  the 
statements  of  the  company' s  business  up  to  and  includ- 
ing 1881.     Their  report  made  July  24,    1883,  shows  a 
loss  of  $34,798.50  in  1881,  instead  of  a  profit  of  $13,856.35 
upon  which  the  dividend  was  declared.     Their  report 
was  based  upon  valuations  as  they  found  them  to  be  in 
1883,  and  not  as  they  were  in  1881.     During  these  years, 
and  for  many  years  preceding,  the  plaintiflf  Hubbard 
and  defendant  were  upon  intimate  business  and  social 
relations.     Each  seemed  to  have  had  full  confidence  in 
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the  business  capacity  and  integrity  of  the  other.  They 
were  both  men  of  large  business  experience,  — Hubbard 
as  a  lawyer  of  extensive  practice,  and  Weare  as  a  capi- 
talist and  banker.  Weare  was  president  and  director 
of  the  Harvester  company  from  its  organization,  and 
gave  to  the  business  of  the  company  his  personal  super- 
vision. Hubbard  was  a  stockholder,  and  for  a  time  one 
of  the  directors.  He  occasionally  attended  the  meet- 
ings and  visited  the  works,  but  did  not  exercise  any 
direct  supervision  over  the  basiness,  and  did  not  at  any 
time  investigate  the  books  of  the  company  so  as  to 
know  its  condition  financially.  The  plaintiffs,  Herveys 
and  Savery,  were  personal  friends  of  Hubbard,  but 
strangers  to  Weare.  It  was  through  Hubbard  that 
Herveys  took  the  stock,  he  subscribing  for  it  for  them ; 
they  making  the  payment  and  receiving  the  stock  certi- 
ficate in  their  own  names.  In  doing  so,  they  relied 
wholly  upon  what  had  been  represented  to  them  by 
Hubbard,  as  neither  ever  had  any  interview  with  Weare 
on  the  subject.  Savery,  acting  upon  representations 
made  to  him  by  Hubbard,  sought  and  had  an  interview 
with  Weare,  after  which  he  subscribed  and  paid  for  his 
stock.  Savery  had  no  knowledge  of  the  company's 
affairs,  except  as  gained  through  Hubbard  and  Weare; 
and  Herveys  had  no  knowledge  concerning  it,  except  as 
gained  through  Hubbard. 

VII.  Taking  the  cases  in  their  order,  we  first  con- 
sider that  of  the  plaintiff  Hubbard;  and,  first,  as  to  the 
representations  by  which  it  is  alleged  he  was  induced 
to  take  and  pay  for  stock.  In  view  of  the  intimate 
relations  between  him  and  Weare,  the  relations  of 
Weare  to  the  company,  his  confidence  in  its  ultimate 
success,  and  the  evident  desire  to  interest  men  of  means, 
and  in  whom  he  had  confidence,  in  the  enterprise,  leaves 
no  doubt  in  our  minds  but  that  defendant  did,  from  time 
to  time,  and  for  the  purpose  of  inducing  Hubbard  to 
take  stock,  make  the  representations  alleged.  Indeed, 
it  is  scarcely  denied  that  he  did  make  those  representa- 
tions, and  as  being  true;  for  he  still  contends  that  they 
were  true,  according  to  the  facts  as  known  at  the  time. 
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VIII.  Having  found  that  the  representations  were 
made,  we  next  inquire  whether  they,  or  either  of  them, 
were  false.  The  representation  that  the  company  was 
well  organized  does  not  aflfect  the  rights  of  the  parties 
in  these  actions.  It  is  immaterial  to  their  rights  herein 
whether  the  amendments  to  the  articles  of  incorpora- 
tion were  properly  acknowledged  or  not.  The  grounds 
upon  which  it  is  claimed  that  the  corporation  was 
not  conducted  upon  a  good  business  basis  is  because 
dividends  were  declared  when  the  same  had  not  been 
earned ;  hence  we  do  not  consider  this  allegation  sep- 
arately. 

Appellants  contend  that  certain  it^ms  were  improp- 
erly included  as  assets,  and  others  omitted  from  the 

g  . .       statements  of    liabilities   upon  which  the 

whSt  are  Sot:  dividends  were  declared ,  and  hence  that  it 
special  cues,    ^g^g  jjq^  ^^.^^  ^YiSLt  the  Corporation  had  made 

large  gains  and  profits,  and  had  actually  earned  the 
dividends  declared,  nor  that  a  greater  dividend  than 
ten  per  cent,  might  have  been  declared  in  1880.  The 
profits  upon  which  dividends  were  declared  were  arrived 
at  by  deducting  what  was  stated  as  the  liabilities  of  the 
company  from  what  was  stated  as  its  assets.  In  the 
statement  of  assets  to  September  1,  1879,  $498.32  was 
included  as  profit  of  season  1878.  No  such  profit  had 
been  declared,  or  in  any  way  was  separated  or  with- 
drawn from  the  general  assets.  The  profit,  if  any, 
remained  as  a  part  of  the  assets,  and  was  included  in 
the  application  thereof.  To  state  it  as  a  separate  item 
was  to  include  it  twice. 

There  was  included  in  this  statement  of  assets, 
"Moving  account,  $67.68;"  and,  in  the  statement  for 
1880,  "Moving  account,  $1,608.41."  It  does  not  appear 
with  certainty  what  these  items  represent.  Appellants 
contend  that  it  is  money  paid  out  for  removing  the 
works  from  the  old  to  the  new  location.  Appellee 
suggests  that  they  represent  the  cost  of  bringing 
property  the  company  had  purchased  and  made  a 
part  of  the  plant  from  Chicago  or  elsewhere.  We 
see  no  other  reasonable  explanation  than  that  it  was 
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money  paid  out  for  moving  machinery  or  materials, 
or  both,  that  went  into  the  buildings,  and  is,  therefore, 
proper  to  be  included  in  the  assets;  but  not  as  a  sep- 
arate item,  if  the  aggregate  value  of  the  buildings  into 
which  it  entered  is  given.  In  1879  the  buildings  were 
not  valued  as  a  whole,  but  in  1880  they  were.  The 
$67.68  was,  therefore,  properly  included  as  a  separate 
item,  and  the  $1,608.41,  in  1881,  was  not. 

"  Fair  machines  account,  $144.97,'^  was  included  as 
assets.  Here,  again,  we  are  without  definite  explana- 
tion. Appellants  contend  that  it  was  money  paid  out 
as  expenses  in  exhibiting  machines  at  the  fairs,  while 
appellee  suggests  that  it  represents  machines  on  hand 
made  for  exhibition.  Judging  from  the  other  items  of 
the  inventory  and  the  amount,  we  conclude  that  it 
does  not  represent  machinery  on  hand,  but  expenses 
of  exhibiting  machines.  Whatever  benefit  comes  to  the 
corporation  for  such  expenditure  must  be  in  the  way  of 
the  enhancement  of  the  value  of  its  property  and  busi- 
ness, and  not  as  in  the  case  of  the  purchase  of  property 
which  remained  on  hand.  Entering,  as  it  did,  into  the 
value  of  the  general  assets,  it  was  covered  by  the  esti- 
mate placed  thereon,  and  should  not  have  been  included 
as  a  separate  item. 

'^Outstandings,  $22,821.39,"  was  stated  as  assets  in 
1879.  This  is  understood  to  include  accounts  mostly 
with  agents  and  their  customers  for  machines,  some  of 
which  were  in  the  hands  of  agents;  others  of  which  had 
been  sold.  No  deduction  was  made  for  shrinkage  or 
loss  in  collections.  That  a  loss  would  occur  is  inevit- 
able, and,  though  that  loss  could  not  be  determined 
with  exactness,  experience  would  indicate  about  what 
it  would  be.  Without  such  an  approximation,  the 
result  would  not  show  with  any  reasonable  certainty 
the  state  of  the  company's  affairs. 

The  statement  for  1880  included  as  assets,  '^Accrued 
interest  on  bills  receivable,  $756.22."  There  is  nothing 
included  in  liabilities  for  interest  on  the  thirty-five 
thousand,  five  hundred  dollars  bills  payable.  It  is 
argued  that  bills  payable  were  largely  to  banks  and  for 
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merchandise;  that  bankers  require  interest  in  advance; 
that  the  company,  being  prosperous,  paid  at  maturity, 
so  that  no  interest  was  accruing  against  it.  Common 
experience,  and  the  subsequent  history  of  the  company, 
hardly  warrant  such  a  conclusion.  We  think  that  an 
approximation  should  have  been  made  of  the  accrued 
interest  for  which  the  com  pany  was  liable. 

'*  Material    and     labor     expense    on    self-binder, 
$1,708.78,"  was  also  included  as  assets  in  the  statement 
of  1880.     This  represents   what  had  been  expended  in 
the  effort  to  perfect  the  new  self-binder.     Valuations  in 
1880  were  to  be  made  according   to   what  was  then 
known.     The  value  of  this  machine,  other  than  as  old 
iron,  depen  ded  entirely  upon  whether  it  could  be  made 
to  work  successfully.     It  was  not  possible  at  that  time 
to  determine  what  its  real  value  was,  and  hence  it  was 
put  in-  at  what  it  had  cost.     Those  having  confidence  in 
the  success  of  the  invention  no  doubt  valued  it  very 
highly,  while  those  not  having  such  confidence  might 
not  give  it  any  value.     The  object  of  valuing  the  assets 
V        was  to  see  whether  any  profit  had  been  actually  earned 
\ys\up  to    that   time  that   might  be  divided   among  the 
\\\\ shareholders.      It   required    future    developments    to 
\\  ^     determine  whether  the  binder  was  of  any  value  or  not, 
and  until  it  had  an  actual  value  it  should  not  have  been 
v'      fincluded  as  assets.     The  amount  expended  upon  it  was 
not  assets,  but  a  loss,  that  would  come  back  or  not,  as 
the    machine    would  or  would  not  prove  successful. 
Surely,  as  yet,  there  was  nothing  in  the  machine  to 
divide;  and  in  estimating  the  profits  for  the  purpose  of 
division,  and  as  an  inducement  to  persons  to  take  stock, 
no  such  an  uncertain  element  should  have  been  included. 
We  have  already  considered  the  $1,608.40  moving 
account  included  in  the  estimate  of  1880.    There  was 
also  included,  ''  Expenses,  $391.99.''     We  are  unable  to 
see  how  money  that  had  been  paid  out  as  expenses  can 
be  considered  as  assets  on  hand  for  distribution,  except 
as  it  has  entered  into  the  property  on  hand  in  the 
enhancement  of  its  value.  The  property  being  estimated 
at  Its  value,  this  item  should  not  have  been  included. 


■\ 


JANUARY  TERM,  1890  696 

Hubbard  v.  Weare. 

'*  Bindery  account,  $2,919.59,"  is  included  in  the 
statement  of  assets  for  1881  as  profits.  Appellants 
claim  that  it  was  a  total  loss,  and  should  have  gone  to 
the  other  side  of  the  account,  thus  making  a  difference 
in  the  result  of  $6,839.  The  status  of  the  new  binder 
was  about  the  same  in  1881  that  it  was  in  1880;  that  is, 
it  was  incomplete,  and  it  had  not  yet  been  demonstrated 
whether  it  would  be  successful  or  not.  While  we  are 
not  prepared  to  say  that  this  sum  should  have  been 
included  as  a  loss,  we  are  satisfied,  for  the  reasons 
already  stated,  that  it  should  not  have  been  included  as 
profits  or  assets.     No  dividends  were  declared  for  1882. 

The  results  arrived  at  by  the  committee,  in  its 
review  of  the  statements  up  to  and  including  1881,  are 
not  entitled  to  much  consideration,  as  their  estimates 
were  based  upon  facts  disclosed  following  the  several 
dates  at  which  dividends  had  been  declared.  In  deter- 
mining whether  the  dividends  were  earned,  we  must 
take  the  facts  as  they  existed  at  the  time  they  were 
declared.  Prom  what  we  have  stated,  it  will  be  seen 
that  our  conclusions  are  that  it  was  not  true  that  the 
company  had  made  large  gains  and  profits,  and  had 
actually  earned  the  dividends  declared,  nor  that  a 
greater  dividend  might  have  been  declared  in  1880  or 
1882. 

IX.     Our  next  inquiry  is  whether  the  defendant 
knew  the  representations  made  to  be  false  at  the  time 
SAMsasnom-      he  made  them.     As  already  stated,  it  was 
^^*-  his  duty,  as  president  of  the  company,  to 

use  reasonable  diligence  to  know  that  the  representa- 
tions he  made  were  true,  and  he  will  be  presumed  to 
have  used  such  diligence,  and  to  have  possessed  the 
knowledge  which  its  exercise  would  bring  to  him. 
Reasonable  diligence  did  not  require  that  he  should 
have  in  person  made  the  statement  and  calculations 
upon  which  the  dividends  in  question  were  declared, 
but  it  did  require  that,  before  representing  them  as 
true,  he  should  have  so  far  reviewed  them  as  to  see 
that  no  improper  items  of  considerable  amount  were 
included  therein.     On  each  occasion,  when  dividends 
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were  declared,  steps  were  taken  for  the  further  sale  of 
stock.  The  character  of  the  statements  indicate  a  pur- 
pose to  make  large  showings  of  profits,  — a  purpose  that 
was  apparent  upon  casual  examination  of  the  state- 
ments. In  view  of  the  defendant's  business  experience 
and  close  attention  to  the  affairs  of  this  company,  we 
are  satisfied  that  the  improper  character  of  the  state- 
ments upon  which  dividends  were  declared,  and  the 
efforts  to  force  favorable  balances,  did  not  escape  his 
notice.  We  think  it  fairly  appears,  from  all  the  facts 
proven,  that  defendant  did  know  that  sufficient  profits 
had  not  been  actually  earned  to  justify  either  of  the 
dividends  declared.  It  is  contended  that  no  intent  to 
injure  plaintiff  Hubbard  can  be  inferred,  because  in  his 
testimony  he  acquits  the  defendant  of  any  bad  faith. 
Such  expressions  do  occur  in  the  testimony,  but, 
taking  the  whole  testimony  together,  it  is  evident  that 
the  plaintiff  did  not  intend  to  be  understood  as  with- 
drawing his  charge  of  intentional  wrong.  The  defend- 
ant's investments  and  representations  satisfy  us  that  he 
confidently  believed  that  the  corporation  would  ulti- 
mately be  so  successful  as  to  justify  the  investments 
being  made  in  its  stock.  It  does  not  appear  that  even 
Hubbard  ever  thought  that  Mr.  Weare  intended  or 
expected  that  he  would  lose  by  the  investments  in  the 
stock,  yet  the  bad  faith,  the  intention  to  wrong,  was  in 
representing  that  dividends  had  been  earned,  when  the 
defendant  knew  they  had  not. 

X.     We  next  inquire  whether  the  plaintiff  Hubbard 

did  rely  upon  the  representations  made,  and  whether 

7  False  pepre.     ^®  ^^®  induced  thereby  to  subscribe  and 

Sffi^?2f  co?-^  P^y  ^^^  ^^^  ^^  ^^y  ^^  ^^®  stock  taken  and 

MiuVo^k^to     P^^^  *^^  by  ^i™-     I*  ^s  ^^*  necessary  that 

stockholder,    j^q  should  have  been  wholly  influenced  to 

take  stock  by  the  representations  ;  it  is  sufficient  if  the 
representations  constituted  a  material  part  of  the 
inducement.  It  is  contended  that  Hubbard  acted  upon 
his  own  knowledge  of  the  company's  affairs;  that  he 
was  not  only  a  stockholder,  but  director  and  vice-pres- 
ident, and  took  an  active  interest  in  the  business,  and 
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was  as  well  informed  with  respect  thereto  as  the  defend- 
ant. Hubbard's  last  subscription  for  stock  for  himself 
was  in  December,  1881,  and  he  was  not  director  nor 
vice-president  until  May,  1883.  While  there  is  some 
conflict  in  the  testimony  as  to  the  attention  he  gave  to 
the  business  of  the  company,  we  are  satisfied  that  prior 
to  1883  it  was  but  casual,  and  that  he  did  not  at  any 
time  make  any  investigation  as  to  the  earnings  or  finan- 
cial condition  of  the  company,  but  relied  upon  what 
was  represented  to  him  by  the  officers,  and  particularly 
by  the  defendant.  It  does  not  appear  that  prior  to  1883 
Hubbard  did  more  than  to  occasionally  attend  the  meet- 
ings and  visit  the  factory.  He  had  nothing  whatever 
to  do  with  the  making  of  the  statements  upon  which 
dividends  were  declared,  nor  with  declaring  the  divi- 
dends. There  is  testimony  tending  to  show  that  the 
statements  were  sent  to  all  the  stockholders,  but 
Hubbard  denies  ever  having  examined  them,  if  received 
by  him.  Mr.  Weare  was  a  man  of  large  business  expe- 
rience, in  whom  Hubbard  had  full  confidence.  He  was 
giving  his  personal  supervision  to  the  business  of  the 
company,  while  Hubbard  was  otherwise  engaged.  We 
fully  concur  in  the  finding  of  the  district  court,  that 
Hubbard  purchased  the  stock  "relying  upon  the  repre- 
sentations of  the  defendant,  and  believing  them  to  be 
true,  and  without  any  investigation  into  the  true  condi- 
tion of  the  company's  affairs  and  financial  condition." 
We  think  it  fairly  appears  that  Hubbard  relied  upon 
the  representations  of  the  defendant  as  to  the  earnings 
of  the  company,  and  was  induced  thereby  to  take  and 
pay  for  the  stock  that  he  did,  except  as  to  the  five 
hundred  dollars  taken  and  paid  for  July  1,  1878. 

XI.     The    indorsements    against    which    plaintiff 

Hubbard  asks  relief  were  made  November  9,  1883,  and 

.   March  31,  and  June  30,  1884.     He  claims 

8.  — :  by  presl- 

dent  of  opr-    that  he  was  induced  to  make  these  indorse- 

porationto 

InTfSwtOT*  ments    by  the  ^same   representations  that 

CTe^t**"        induced   him    to   pay    for   stock.     These 

indorsements  were  not  made  until  after  he 

was  elected  director  and  vice-president,  and  after  the 
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losses  for  the  year  ending  September  1,  1882,  were 
ascertained,  which  losses,  the  plaintiff  says,  were  more 
than  eleven  thousand  dollars;  and  not  until  after  the 
report  of  the  committee,  June  24,  1883,  showing,  as 
plaintiff  says,  "that  all  of  the  dividends  were  fictitious." 
While  it  appears  that  Hubbard  took  but  little  more 
part  in  the  business  after  his  election,  in  1883,  than 
before,  yet,  in  view  of  his  official  relation  to  the  com- 
pany, and  the  ascertainment  of  these  large  losses  by 
committee  and  otherwise,  we  may  fairly  presume  that 
he  knew  of  the  loss  and  report  before  making  either  of 
the  indorsements,  and,  knowing  it,  no  longer  relied 
upon  the  defendant's  representations  as  to  profits.  We 
think  that  he,  with  others,  joined  in  the  indorsements, 
hoping  to  save  the  company  from  bankruptcy,  and 
themselves  from  further  loss,  and  that  he  is  therefore 
not  entitled  to  the  relief  asked,  as  against  these  indorse- 
ments. 

XII.  Plaintiff  Hubbard  contends  that  he  was 
induced  to  make  the  loan  of  one  thousand  dollars  by  a 
9.TH.same.       representation  of  the  defendant    that  the 

corporation  had  a  large  amount  of  property 
on  hand,  from  which  means  could  be  realized  to  pay 
the  loan,  when  in  fact  its  property  had  been  transferred 
to  the  First  National  Bank  of  Cedar  Rapids.  On  July 
17,  1884,  a  mortgage  was  executed  to  the  bank  on  all 
the  company's  personal  property.  This  mortgage  was 
not  filed  for  record  until  January  6,  1886.  There  is 
much  conflict  in  the  testimony  as  to  whether  the  plain- 
tiff Hubbard  knew  of  this  mortgage  before  making  the 
loan.  We  have  examined  the  testimony  carefully,  and 
are  of  the  opinion  that  the  weight  of  the  evidence  is  in 
favor  of  the  conclusion  that  the  plaintiff  knew  of  the 
transfer  at  the  time  the  mortgage  was  executed,  and 
did  not,  therefore,  rely  upon  the  representation  alleged 
in  making  the  loan.  Our  conclusion,  upon  the  whole 
case,  is  that  the  plaintiff  Hubbard  is  entitled  to  recover 
of  the  defendant  Weare  all  amounts  paid  in  cash  for 
stock,   except  the  five  hundred  dollars  paid  in  July, 
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1878,  with  six  per  cent,  interest  from  the  time  of  pay- 
ment; and  that  he  is  not  entitled  to  any  part  of  the 
relief  asked  as  to  the  loan  of  one  thousand  dollars,  or 
the  indorsements  made  by  him  for  the  company. 

XIII.     In  the  case  of  Herveys,  plaintiffs,  the  first 
contention  to  be  noticed  is  whether  the  stock  held  by 

them  was  taken  from  the  company  by  them, 
*  4ent  of  cor-  OP  by  N.  M.  Hubbard.  They  claim  that 
seuatock:  Hubbard  subscribed  for  the  stock  for  them, 
and  that  they  paid  for  it,  and  received  the 
certificate  in  their  own  names;  while  appellee  claims 
that  Hubbard  subscribed  and  paid  for  the  stock,  and  sold 
it  to  Herveys.  It  appears  conclusively  that  Weare  and 
others  desired  that  the  increase  of  stock  authorized 
should  be  disposed  of,  and,  as  far  as  practicable,  to 
friends  of  those  already  interested.  Hubbard  named  to 
Weare  the  Herveys  and  Savery,  as  persons  who  would 
take  stock,  and  he,  under  authority  from  Herveys,  sub- 
scribed for  the  fifty  shares,  which  they  afterwards  paid 
for,  and  received  a  certificate  in  their  own  names.  This 
stock  was  carried  on  the  books  of  the  company  in  the 
name  of  Herveys.  We  have  no  doubt  that  these  shares 
were  taken  for  and  were  the  property  of  Herveys  from 
the  beginning.  They  acted  through  Hubbard  as  their 
agent,  and  were  induced  to  authorize  him  to  take  the 
stock  for  them  solely,  by  his  representations  as  to  the 
condition  of  the  company.  Hubbard  testifies  that  he 
communicated  to  them  just  what  Weare  had  repre- 
sented to  him,  and  that  he  was  induced  by  Weare' s 
representations  to  take  the  shares  for  Herveys.  If 
Weare  made  false  representations  to  Hubbard,  know- 
ing them  to  be  false,  with  the  intent  to  induce  persons 
named,  or  persons  generally  to  whom  the  representa- 
tions might  be  communicated  as  true,  to  take  stock, 
and  they,  relying  thereon,  did  so  to  their  injury,  he  is 
liable  the  same  as  if  he  had  made  the  representations  to 
the  parties  in  person.  If  he  made  false  representations 
to  Hubbard,  knowing  them  to  be  false,  with  intent  to 
induce  the  taking   of   stocky    and    Hubbard,   relying 
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thereon,  took  stock  for  Herveys  as  their  agent,  to  their 
injury,  Weare  is  liable,  the  same  as  if  the  representa- 
tions had  been  made  to  Herveys  in  person.  We  have 
found  that  Weare  did  represent  to  Hubbard  that  there 
had  been  sufficient  earnings  to  justify  the  dividends 
declared,  two  of  which  preceded  this  subscription;  that 
said  representation  was  false,  and  known  to  Weare  to 
be  so,  and  was  made  to  induce  the  taking  of  stock. 
That  Hubbard  communicated  this  representation  to 
Herveys  is  uncontradicted,  and  we  have  no  doubt  but 
that  they  were  induced  thereby  to  authorize  Hubbard, 
as  their  agent,  to  take  the  stock  for  them,  and  he,  as 
such  agent,  was  induced  to  and  did  so  take  it.  It 
follows,  from  these  conclusions,  that  the  plaintiffs 
Herveys  are  entitled  to  the  relief  demanded. 

XIV.    In  the  case  of  J.  C.  Savery,    plaintiff,   it 
appears  that,  although  N.  M.  Hubbard  had  commnni- 
SAMEasnum-     cated  to  him  the  statements  of  defetidant 
i>er4.  Weare,    Savery  did  not  act  thereon,   but 

sought  and  had  an  interview  with  Weare  in  person, 
before  taking  the  one  hundred  shares  of  stock  that  he 
did  take.  Savery  testifies  that  he  *'came  to  Cedar 
Rapids  for  the  purpose  of  investigating  the  thing  before 
subscribing."'  He  testified  unqualifiedly  that  defend- 
ant Weare  told  him  generally  about  the  business,  and 
reported  it  to  be  a  very  profitable  Investment;  that  the 
dividends  were  paid  out  of  the  profits;  "Did  not  say 
they  had  been  paid  in  stock;"  that  they  had  not  only 
X>aid  the  dividends,  but  had  a  surplus;  and  that  the 
stock  was  worth  $1.26  as  an  investment.  Weare  has  no 
recollection  of  this  interview,  but  does  not  doubt  that  it 
occurred,  because  he  "was  in  a  situation  to  be  called 
upon  by  people  inquiring  about  this  or  that  institution 
in  a  pecuniary  point  of  view."  We  do  not  understand 
him  as  admitting  that  he  made  the  statements  testified 
to  by  Savery,  but  the  fact  that  dividends  had  been 
declared,  and  the  fact  that  similar  statements  had  been 
made  to  Hubbard,  go  far  to  corroborate  the  testimony 
of  Savery.    Appellee  contends  that  he  did  not  know 
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that  Savery  contemplated  taking  stock,  and,  therefore, 
his  statements,  whatever  they  were,  were  not  intended 
to  induce  him  to  do  so.  It  is  evident  he  and  Hubbard 
had  talked  of  Savery  taking  stock  berore,  and  the 
character  of  Savery' s  inquiries  must  have  indicated 
that  purpose.  Without  enlarging  upon  the  facts,  we 
announce  as  our  conclusion  that  the  defendant,  Weare, 
did  make  to  the  plaintiff  Savery  the  representations 
alleged,  as  an  inducement  to  subscribe  for  stock;  that 
said  representations  were  false,  and  known  to  the 
defendant  to  be  false;  and  that  the  plaintiff  Savery, 
relying  thereon,  was  induced  thereby  to  take  and  pay 
for  one  hundred  shares  of  said  stock,  to  his  injury,  and 
that  he  is  entitled  to  the  relief  demanded.  The  judg- 
ment of  the  district  court  in  each  case  is  reversed,  and 
the  cases  are  remanded  for  further  proceedings,  and 
judgment  in  accordance  with  this  opinion. 
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THE  STATE  OF  IOWA. 

AT 

DES  MOINES,  MAY  TERM,  A.  D,  1890. 

IN  THE  FORTY-FOURTH  TEAR  OF  THE  STATE. 

PRESENT : 

Hon.  JAMES  H.  ROTHROCK,  Chief  Justice. 
Hon.  JOSEPH  M.  BECK, 
Hon.  GIFFORD  S.  ROBINSON,        I         Tnenn-a 
Hon.  CHARLES  T.  GRANGER,       ''       justices. 
Hon.  JOSIAH  GIVEN, 


The  C5TATE  V.  Thompson. 

1.  Seduotion:  evideij^ce.  In  a  prosecution  for  a  eeduotion,  the 
testimony  of  the  prosecutrix  that  she  understood  that  the  defend- 
ant had  living  children  other  than  the  one  borne  by  her  was 
improperly  admitted,  as  it  was  not  relative  to  any  issue  in  the 
case;  and  it  was  prejudicial  to  the  defendant. 

2.     : :  SECONDARY.    In  such  case  it  was  prejudicial  error 

to  permit  the  prosecutrix  to  testify  that  defendant  had  written  to 
her  and  others  that  he  was  not  the  father  of  the  child.  The  letters 
were  the  best  evidence  of  what  he  had  written,  and  there  was  no 
offer  to  produce  them  nor  to  account  for  them. 

(703) 
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8."     : :  SUBSEQUENT  OFFER  AND  REFUSAL  OP  MARRIAOS.      In 

such  case  the  facts  that  defendant,  after  the  seduction,  offered  to 
mai'ry  the  prosecutrix,  and  that  she  refused,  were  competent  only 
as  bearing  upon  the  question  whether  or  not  the  alleged  sedao- 
tion  was  accomplished  by  means  of  a  promise  of  marriage.  Such 
offer  of  marriage,  when  not  accepted  by  the  prosecutrix,  is  no  bar 
to  the  prosecution,  under  section  8868  of  the  Ck>de. 

Appeal  from  Ringgold  District  Court, — Hon.   R.  C. 

Hknry,  Judge. 

Filed,  May  8,  1890. 

The  indictment  in  this  case  charged  the  defendant 
with  the  seduction  of  one  Nellie  Patterson,  alleged  to 
be  an  unmarried  woman  of  previous  chaste  character. 
Upon  a  trial,  the  defendant  was  found  guilty,  and 
sentenced  to  imprisonment  in  the  penitentiary.  He 
appeals. 

Laughlirh  &  Camphell^  for  appellant 

John  Y.  Stone^  Attorney  General,  for  the  State. 

RoTHROCK,  C.  J. — It  appears  from  the  evidence  in 
the  case  that  in  August,  1885,  the  complaining  witness 
,.  SEDucTion:  w^8  a  young  girl,  and  resided  with  her 
evidence.  pareuts  ou  a  farm  in  Ringgold  county. 
The  defendant  is  a  young  man,  and  is  a  resident  of  the 
same  neighborhood.  At  about  the  date  above  named, 
the  defendant  commenced  paying  his  addresses  to  her, 
and  continued  to  be  her  suitor  until  March,  1886,  when 
he  went  to  the  state  of  Nebraska.  During  the  court- 
ship, the  parties  were  engaged  to  be  married,  and  they 
indulged  in  sexual  intercourse.  The  defendant  remained 
in  Nebraska  until  January,  1887,  when  he  returned  and 
remained  for  a  time,  and  they  again  had  improper 
relations  with  each  other.  The  defendant  returned  to 
the  state  of  Nebraska,  and  the  result  of  the  improper 
intercourse  was  that  the  prosecuting  witness  was  deliv- 
ered of  a  child  in  November,  1887.  The  evidence  as  to 
the  promise  of  marriage  is  quite  satisfactory.    Indeed, 
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it  was  not  denied  by  the  defendant  in  his  testimony 
as  a  witness  upon  the  trial;  and  th6re  is  evidence  from 
which  the  jury  were  fully  warranted  in  finding  that 
the  sexual  intercourse  between  the  parties  was  the 
result  of  defendant's  promise  of  marriage.  While  the  . 
defendant  was  in  Nebraska  several  letters  were  written 
by  the  parties  to  each  other.  In  the  examination  of 
the  prosecutrix  as  a  witness,  counsel  for  the  state  asked 
her  this  question :  "  Is  it  not  a  fact  that  you  under- 
stand the  defendant  has  got  other  living  children?" 
The  defendant  objected  to  the  question,  as  being  incom- 
petent; the  objection  was  overruled,  and  the  witness 
answered  the  question  in  the  affirmative.  This  evi- 
dence was,  in  our  opinion,  improper,  in  any  view  of  the 
case.  It  did  not  tend  to  prove  the  illicit  intercourse, 
nor  that  it  was  the  result  of  a  promise  on  the  part  of 
the  defendant  to  marry  the  witness.  It  appears  from 
other  evidence  in  the  case  that  the  prosecutrix  heard 
these  rumors  before  she  claimed  to  have  been  seduced, 
and  there  is  some  plausibility  in  the  thought  that  the 
evidence  was  as  prejudicial  to  the  prosecution  as  to  the 
defense.  But  the  fact  remains  that  the  question  and 
answer  had  a  direct  tendency  to  prejudice  the  defendant 
in  the  estimation  of  the  jury. 

II.     Another  question  propounded  to  the  witness 
was  as  follows  :     "Is  it  not  a  fact  that  he  has  written 

g . .        to  you  and  others  in  your  neighborhood^ 

wcondary.  charging  others  with  being  the  father  of 
your  child?"  This  question  was  objected  to,  for  the 
reason  that  the  letters  would  be  the  best  evidence,  and 
that  it  is  hearsay  and  incompetent.  The  objection  was 
overruled,  and  the  witness  answered  as  follows  :  "Yes, 
sir;  he  wrote  back  that  he  was  not  the  father  of  the 
child."  This  evidence  was  plainly  incompetent.  It 
directly  tended  to  induce  the  jury  to  believe  that  the 
defendant  was  guilty  of  the  perfidy  of  seducing  the 
plaintiff,  and  then  attempting  to  charge  the  paternity 
of  the  child  upon  others;  and  there  was  no  offer  to  pro- 
duce the  letter  or  letters  referred  to  by  the  witness,  nor 

Vol.  79—45 


706  SUPREME  COURT  OP  IOWA, 

I  The  State  v.  Thompson. 


i* 


to  show  that  they  were  lost,  so  as  to  authorize  second- 
ary evidence  of  their  contents. 

III.     Other  errors  are  complained  of  which  we  need 
not  determine,  as  they  will  not  probably  arise  upon  a 

,  . ..g^^  new  trial.     But  it  is  proper  to  say  that  we 

!SS"refuMr   tWnk  that  during  the  trial  too  much  impor- 
of  marriage,    tauce  was  attached  to  the  fact  that  at  one 
time,    after   the    alleged    seduction,    the    prosecutrix 
refused  to  marry  the  defendant.    This  refusal  is  fully 
explained  by  her  as  being  bom  of  her  remorse  in  having 
surrendered  hpr  virtue  to  the  defendant.     It  is  well  to 
bear   in  mind  that  the  crime  upon  the  part  of  the 
defendant  was  complete  if  he  seduced  the  prosecutrix, 
and  led  her  away  from  the  paths  of  virtue,  and  that  he 
accomplished  his  purpose  by  a  promise  of  marriage. 
The  subsequent  correspondence  between  the    parties, 
and  their  subsequent  acts  and  conduct,  are  competent 
evidence  as  bearing  upon  the  question  of^seduction,  and 
that  only.     If  the  prosecutrix  at  one  time  refused  to 
marry  the  defendant,   the  refusal  would  be  evidence 
upon    the    question    whether    she    intended  to    marry 
him  when  the  criminal  intercourse  took,  place.     And 
the  same  may  be  said  with  reference  to  the  alleged  will- 
ingness of  the  defendant  to  marry  the  prosecutrix.     It 
is  to  be  remembered  that  this  is  a  criminal  prosecution, 
and  not  a  civil    action,   for   seduction.    The    statute 
(Code,   sec.  8868)  provides  that   *'if  before  judgment 
upon  an  indictment  the  defendant  marry  the  woman 
thus  seduced,  it  is  a  bar  to  any  further  prosecution  for 
the  offense."     The  mere  willingness  of  the  defendant  to 
marry  the  woman  is  no  bar.     It  may  be  a  proper  fact  to 
be  considered  upon  the  question  as  to  whether  the 
woman  was  really  seduced,  or  to  be  presented  to  the 
court  at  the  proper  time,  in  mitigation  of  punishment. 
For  the  errors  above  pointed  out  the  judgment  of  the 
district  court  is  Bevehsed. 
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Richards  v.  The  Osceola  Bank  et  al. 

1.  Appeal :  from  judgment  on  intervention  :  waiter.  .  In  an 
action  on  a  bond  there  was  judgment  against  defendants,  from 
which  they  did  not  appeal,  but  the  issues  arising  upon  a  petition 
of  intervention  were  in  the  express  language  of  the  judgment 
reserved  for  subsequent  proceedings.  Held  that,  though  these 
issues  might  have  been  determined  in  the  main  case,  yet,  since 
they  were  so  expressly  reserved,  defendants  did  not  waive  their 
right  to  appeal  from  the  judgment  on  such  issues  by  failing  to 
appeal  (^m  the  judgment  in  the  main  case. 

2.  Banks  and  Banking:  bond  to  secure  deposit  of  county 
funds:  sureties:  collaterals:  rights  of  vice-president  and 
county  treasurer.  The  defendant  bank  received  of  the  plaintiff, 
county  treasurer,  the  funds  of  the  county  on  deposit,  and  the  bank 
executed  its  bond  to  secure  the  same,  under  section  912  of  the 
Code,  with  C,  the  vice-president  of  the  bank,  and  another,  as 
sureties.  C.  was  authorized  to  pay  debts  of  the  bank  and  to  give 
security  for  the  same,  and  it  was  he  who  executed  ^nd  gave,  in 
the  name  of  the  bank,  the  bond  above  named.    Held — 

(1)  That  C.  was  authorized  to  turn  over  to  plaintiff,  as  treasurer, 
notes  belonging  to  the  bank,  as  collateral  security  for  the 
deposit  secured  by  the  bond. 

(2)  That  the  treasurer  was  authorized  to  receive  and  hold  such 
collateral  in  addition  to  the  bond. 

(8)  That  the  sureties  on  the  bond  had  a  right  to  demand  that 
these  collaterals  should  be  exhausted  for  the  payment  of  the 
deposit  before  their  property  should  be  taken  on  execution 
therefor. 

3.    :   receivers:    rights    of    depositors:  sureties:   liens. 

Where  a  bank  owning  real  estate  has  passed  into  the  hands  of  a 
receiver,  and  a  county  treasurer  who  has  deposited  county  funds 
in  the  bank,  and  has  taken  a  bond  with  sureties  to  secure  the 
deposit  (Code,  sec.  912),  afterwards  procures  judgment  against  the 
'bank  for  the  deposit,  such  judgment  is  not  a  lien  upon  the  real 
estate  of  the  bank,  so  as  to  entitle  the  sureties  on  the  bond  to  have 
such  real  estate  exhausted  in  payment  of  the  judgment  before 
they  are  made  liable  on  execution;  but  such  real  estate  is  assets  in 
the  hands  of  the  receiver  for  the  benefit  of  all  depositors  ratably. 
(See  Code,  sec.  1679.) 

Appeal  from  Clarke   District    Court — Hon.    J.    W. 

Harvey,  Judge. 
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Action  upon  a  bond  given  pursuant  to  Code,  sec- 
tion 912,  by  the  Osceola  Bank,  with  C.  W.  and  G.  H. 
Cowles,  sureties,  to  secure  deposits  in  the  bank  made 
by  the  plain tiflE  as  county  treasurer.  Findley,  as 
receiver  of  the  bank,  intervened  in  the  action.  Judg- 
ment was  rendered  for  plaintiff  on  the  bond,  and  for 
the  intervener  in  the  intervention  proceedings.  The 
defendants  Cowles  and  Cowles  and  thie  plaintiff  appeal. 

McDill  &  Sullivan  and  M.  L.  Temple^  for  appellants 
Cowles  and  Cowles. 

W.  M.  Wilson^  for  appellant  Richards. 

John  Chaney^  for  appellee  Findley. 

Beck,  J. — I.  The  petition  shows  that  the  Osceola 
Bank,  under  Code,  section  912,  was  selected  by  the 
supervisors  of  the  county  as  a  depository  for  county 
moneys,  and  executed  a  bond,  as  required  by  the  stat- 
ute, with  Cowles  and  Cowles  as  sureties;  that  there  is 
due  from  the  bank  on  plaintiff's  deposit  account 
$4,839.66,  which  it  has  failed  to  pay;  and  that  in 
proceedings  instituted  upon  the  relation  of  the  attorney 
general  a  receiver  was  appointed,  who  holds  all  the 
assets  of  the  bank.  The  bank  made  default,  but  the 
defendants  Cowles  and  Cowles  answered,  admitting 
the  execution  of  the  bond,  and,  in  effect,  all  the  alle- 
gations of  the  petition.  They  allege  that  the  fact  of 
their  relation  to  the  case  as  sureties  was  well  known 
to  plaintiff  from  the  beginning,  and  as  such  they  are 
entitled  to  have  all  the  property  of  the  principal,  the 
bank,  which  is  solvent,  first  exhausted.  They  further 
allege  that,  before  the  proceedings  were  instituted 
resulting  in  the  appointment  of  the  receiver,  the  bank 
gave  plaintiff  further  security,  consisting  of  certain 
notes,  stocks  and  other  securities,  amounting  to  more 
than  nine  thousand  dollars,  a  part  of  which  plaintiff 
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had  collected,  to  the  benefit  of  which  they  are  entitled 
by  the  application  of  the  avails  of  these  securities  upon 
the  bond.  The  receiver  filed  his  petition  of  interven- 
tion, alleging  that  he  is  entitled  to  the  possession  of 
the  notes  and  securities  given  to  plaintiff;  that  the 
transfer  thereof  was  illegal  and  void,  and  plaintiff 
acquired  thereby  no  interest  therein;  and  he  prays 
that  the  plaintiff  be  ordered  to  transfer  the  securities 
to  him.  The  bank  made  default,  and  judgment  thereon 
was  entered;  and  judgment  was  also  rendered  against 
Cowles  and  Cowles  upon  the  admissions  made  in  their 
answer.  The  judgment  contained  an  order  in  the  fol- 
lowing language :  ''This  cause  is  continued  as  to  the 
collateral  notes  mentioned,  the  answer  of  defendants 
and  the'petition  of  intervention  of  B.  F.  Nex,  receiver." 
The  court  in  the  same  judgment  made  this  further 
order:  ''The  plaintiff  is  ordered  to  turn  over  the  col- 
laterals to  the  clerk  of  this  court  for  collection;  and  he, 
the  clerk  aforesaid,  is  hereby  ordered  to  collect  the 
same,  to-wit  [describing  each  note  by  name  of  maker, 
date,  amount,  interest  and  date  of  maturity;  the  total 
amount  of  notes  being  $9,561],  and  to  hold  the  proceeds 
thereof  subject  to  the  orders  of  this  court  hereafter  to 
be  made."  The  defendants,  in  their  answer,  allege 
that  the  notes  were  transferred  by  the  bank  prior  to 
the  appointment  of  the  receiver,  and  were  not  the  prop- 
erty of  the  receiver  when  he  took  possession  of  the 
bank  assets;  that  the  referee  held  the  notes  until  they 
were  turned  over  to  the  clerk,  and  that  officer  has,  since 
they  have  been  in  his  hands,  collected  two  thousand 
dollars  thereon.  It  is  further  averred  that  an  execu- 
tion has  been  issued  upon  the  judgment  and  levied 
upon  lands  of  one  of  the  defendants.  Defendants  ask 
that  the  proceeds  of  the  notes  be  applied  on  the  judg- 
ment, and  that  no  execution  thereon  be  enforced  until 
the  notes  be  collected  and  applied  on  the  judgment. 
The  original  receiver  resigned,  and  Findley  was 
appointed  in  his  place.  The  plaintiff  answered  the 
petition  of  the  intervenor,  alleging,  among  other  things. 
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that  the  notes  were  indorsed  to  plaintiff  by  the  bank, 
and  turned  over  in  good  faith.  Other  allegations  of 
the  answer  need  not  be  recited.  By  agreement  the  case 
was  transferred  to  the  equity  docket,  and  tried  as  a 
chancery  case.  C.  W.  Cowles  filed  a  separate  answer 
and  cross-bill  alleging,  after  stating  matters  set  up  in 
the  prior  pleadings  of  the  defendants,  that  the  bank 
holds  the  title  of  certain  real  estate,  and  that  the  judg- 
ment in  this  case  is  a  lien  thereon,  and  praying  that, 
until  the  judgment  be  enforced  against  such  real  estate, 
and  the  notes  held  by  the  clerk  be  collected  and  applied 
on  the  judgment,  it  be  not  enforced  against  him. 

The  notes  were  delivered  to  the  county  treasurer 
as  security  for  deposits  made  by  the  county  in  the  bank 
by  G.  H.  Cowles,  the  vice-president,  who  appears  to 
have  transacted  the  business  of  the  bank.  He  executed 
the  bond  sued  upon  in  the  name  of  the  bank,  by  him- 
self, as  vice-president.  The  notes  were  given  as  security 
to  plaintiff  upon  his  request  and  the  request  of  the 
county  attorney.  The  court,  upon  the  issues  between 
the  intervenor  Findley,  the  receiyer,  and  the  plaintiff 
and  defendants,  found  that  the  bond  in  suit  is  ''ample 
security  to  the  county,  and  that  the  county  treasurer 
had  no  right,  authority  or  power  to  take  the  promis- 
sory notes  turned  over  as  additional  security,"  and 
there  was  no  consideration  therefor,  and  the  transfer 
was,  therefore,  illegal  and  void.  The  court  farther  held- 
that  the  judgment  upon  the  bond  is  not  a  lien  upon  the 
real  estate  owned  by  the  bank,  for  the  reason  that  it 
was  then  in  the  hands  of  the  receiver,  and  that  defend- 
ants had  no  equities  or  right  which  require  property 
of  the  bank  to  be  exhausted  before  the  judgment  can  be 
enforced  against  defendants'  property. 

II.     It   is   first   insisted   by    the    intervenor   and 

plaintiff  that,  as  defendants  did  not  appeal  from  the 

1.  AFFBAL:from  j'ldgni^^*  upou  the  bond,  and  their  appeal 

fitOTTentton:  ^®  f^om  the  judgment  upon  the  proceedings 

waiver.         Qf  intervention,  they  cannot  in  this  appea 

insist  that  the  orders  and  judgment  in  the  proceedings 
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of  intervention  are  erroneous;  for  the  reason  that  they 
could  have  raised  the  same  issues  and  had  them  deter- 
mined upon  the  trial  in  the  mail)  case.  Let  it  be 
assumed  that  this  could  have  been  done.  Yet  the 
record  of  the  judgment  shows  that  the  issues  raised 
in  the  intervention  proceeding  were,  in  express  lan- 
guage, reserved  for  decision  in  subsequent  pro.ceedings, 
and  the  cause  was  continued  for  the  purpose  of  trying 
and  determining  these  issues.  The  correctness  of  the 
judgment  in  that  regard  is  brought  in  question  by  some 
of  the  parties.  - 

III.     The  points  made  by  the  intervenor 
'  bf^tal?       in  support  of  his  claim  to  the  notes  in  ques. 

bond  to  86-        .m  :%  t-'        i_  •      A-  J.     J.1-  f    M  J 

care  deposit    tiou,  and  his  objectious  to  the  relief  prayed 
fund8*?8ure-    for  by  defendants,   are   presented   in  the 

ties :  coUater-  a.      ^    i_  •  i     •        ai_  -    j. 

au:  rights  of    argument  of  his  counsel  in  three  points, 
and  county     which  we  shall  procccd  to  consider.     The 

treaenrer.  ^     x  •     -      xv.*     i 

first  is  in  this  language : 
IV.  "1.  The  defendant  George  H.  Cowles  had  no 
right  or  authority,  under  the  circumstances,  to  turn 
over  the  notes  in  question  to  the  treasurer  (plaintiff 
herein)  as  collateral  security  to  secure  the  county  for 
said  deposits,  and  that  his  act  in  so  doing  was  illegal 
and  void,  and  did  not  bind  the  bank,  and  which  the 
bank  or  the  receiver  had  the  right  to  repudiate,  and 
recover  back  the  notes."  This  position  by  counsel  is 
disposed  of,  briefly,  by  these  considerations  :  George 
H.  Cowles  was  the  vice-president  of  the  bank,  and 
authorized  to  do  business  for  it.  It  cannot  be  denied 
that  he  was  authorized  to  execute  the  bond,  and  it  is 
not  claimed  that  his  authority  to  do  business  for  the 
bank  was  in  any  manner  or  degree  restricted.  He  was 
authorized  to  pay  debts  of  the  bank,  and  to  give  secu- 
rity for  the  payment  of  the  bank  debts,  when  such 
security  is  authorized  by  law ;  for  he  did  execute  and 
give,  in  the  name  of  the  bank,  the  bond  in  suit,  and  it  is 
not  shown  that  he  was  thereto  empowered  by  the  bank, 
by  any  act,  consent,  or  any  authority,  in  any  form, 
expressed  or  implied.     If  he  had  authority  to  give  the 
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bond  as  security  he  surely  was  authorized  to  give  the 
collaterals,  if  the  treasurer  had  the  right  to  receive 
them.  This  brings  us  to  the  consideration  of  the  second 
point  made  by  intervenor's  counsel. 

V.  The  second  point  is  as  follows:  ''2.  The 
county  treasurer  (plaintiflP)  had  no  legal  right  to  accept 
the  same  as  security  for  the  funds  deposited  in  said 
bank,  either  as  a  protection  to  himself  and  bondsmen, 
or  as  additional  security  to  the  county."  It  is  quite  as 
readily  disposed  of  as  the  first.  It  cannot  be  doubted 
that,  in  the  absence  of  any  statutory  prohibition,  the 
county  treasurer  was  authorized  to  demand  and  recover 
from  the  bank  the  money  due  the  county.  Surely,  if  he 
had  such  authority,  he  could  accept  security  from  the 
bank  for  its  indebtedness.  It  would  be  strange,  indeed, 
if  any  law  existed  prohibiting  the  county  treasurer,  the 
financial  officer  of  the  county  charged  with  the  duty  of 
collecting  the  debt  owed  by  the  bank,  from  accepting 
security  where,  in  his  judgment,  it  is  demanded.  It 
would  be  an  absurd  rule  forbidding  the  county  treasurer, 
in  the  discharge  of  his  duty,  to  do  an  act  for  the  pro- 
tection of  the  county  when  his  judgment,  as  a  faithful 
officer,  directed  it.  The  statute  (Code,  sec.  912)  pro- 
viding for  security  by  bond  to  be  giveh  by  a  bank 
before  deposits  of  county  money  are  made  therein  does 
not  forbid  the  county  treasurer  to  take  other  security 
if,  in  his  judgment,  it  is  demanded.  Other  creditors  of 
the  bank  cannot  complain,  for  the  notes  were  taken  in 
the  exercise  of  the  undoubted  right  of  a  creditor,  in  the 
exercise  of  diligence,  to  secure  his  claim  by  taking  col- 
lateral security  of  this  character. 

YI.  The  last  position  of  counsel  is  expressed  in 
this  language:  '^3.  Incase  it  should  beheld  by  this 
court  that  the  plaintiff,  for  the  benefit  of  the  county, 
had  the  right  to  hold  said  notes  as  additional  security 
for  the  judgment  in  question,  then  we  contend  that  they 
can  only  be  held  for  the  payment  of  any  balance,  if  any, 
remaining  after  exhausting  all  property  belonging 
to  defendants  George  H.  and  C.  W.  Cowles  subject  to 
execution."   The  consideration  of  this  point  requires  us 
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to  keep  distinctly  in  mind  the  character  of  the  transac- 
tion. Defendants  are  the  sureties  of  the  bank.  The 
notes  were  given  as  further  security.  It  must  -be 
remembered  that  these  notes  are  the  property  of  the 
bank.  The  case,  then,  is  this :  Property  of  the  bank 
is  given  by  the  bank,  as  security,  in  addition  to  the 
bond  of  defendants.  Now,  defendants,  as  sureties, 
must  be  protected,  and  not  held  liable  to  execution,  as 
long  as  the  debt  may  be  realized  from  the  principal,  or, 
rather,  the  property  of  the  principal  must  be  first 
exhausted  before  the  claim  may  be  enforced  against  the 
surety.  Of  course,  this  rule  is  to  be  so  enforced  that 
unreasonable  delay  and  expense  shall  not  be  imposed' 
upon  the  creditors.  Surely,  we  will  not  be  expected  to 
cite  authorities  to  support  these  familiar  doctrines. 
Under  these  rules  the  notes  given  to  plaintiffs  as  collat- 
eral security,  and  now  held  by 'the  clerk  of  the  court, 
must  be  used  in  the  payment  of  the  judgment  against 
defendants. 

VIL     Defendants,  as  to  other  assets  of  the  bank, 
have  no  priority  over  the  other  creditors.     They  hold 

no  lien  or  equity  which  requires  the  appro- 
^  riStI?f®de^"'  priation  of  the  proceeds  of  other  assets  to 
S2S*Xm™'^^  the  payment  of  the  debt  for  which  they  are 
sureties.  The  assets  of  the  bank  went  into 
the  hands  of  the  receiver  before  the  action  on  the  bond 
had  been  commenced.  The  assets  of  the  bank  were 
subject  to  the  jurisdiction  of  the  court,  and  in  its  cus- 
tody, before  this  action  was  brought.  Of  course  the 
lien  and  equities  arising  before  this  jurisdiction  was 
acquired  were  not  prejudiced  or  affected  thereby.  The 
notes  before  pledged  to  the  treasurer,  therefore, 
remained  subject  to  the  pledge.  But  the  action  on  the 
bond  created  no  lien  which  defeated  the  distribution  of 
the  assets  of  the  bank  as  provided  by  law.  If  it  did, 
thus  would  the  law  be  subject  to  be  defeated  at  the 
option  of  creditors.  The  statute  providing  for  the 
appointment  of  a  receiver  and  winding  up  banks,  under 
which  the  receiver  was  appointed  in  this  case,  requires 
that  the  assets  should  be  "ratably  distributed  among 
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the  creditors,     *    *    *    giving  preference  in  payment 
to  depositors."     Code,   sec.   1572.     Now  if,  ifter  the 
court,  in  the  receiver  proceedings,  obtains  jurisdiction 
of  the  assets  of  the  bank,  a  creditor  may  commence  an 
action  and  obtain  a  judgment  which  would  be  a  lien, 
and    interfere    with  the   ratable    distribution    of    the 
assets  to  all  the  creditors,  it  is  plain  that  the  statute 
would  be  defeated  at  the  option  of  the  creditor.     This 
cannot  be  permitted.     The  judgment  obtained  by  the 
plaintiff  against  the  bank  cannot  be  enforced  against 
the  real  estate  of  the  bank  so  as  to  protect  defendants 
and  defeat  the  application  of  the  avails  thereof  to  the 
payment  of  all  deposits  ratably. 

We  reach  the  conclusion  that  the  notes  given  to 
the  county  treasurer  as  security  for  the  county  deposits 
must  be  first  applied  upon  the  judgment  against  defend- 
ants George  H.  and  C.  W.  Cowles.  Any  balance 
remaining  after  the  payment  of  the  judgment  shall  be 
applied  to  pay  th6  depositors  ratably.  The  proceeds  of 
the  real  estate  belonging  to  the  bank  shall  not  be  subject 
to  the  lien  of  plaintiff's  judgment,  so  as  to  defeat  the 
application  of  the  proceeds  to  the  depositors  ratably, 
but  they  shall  be  so  applied.  The  decree  of  the  district 
court  shall  be  reversed  and  remanded  for  a  decree  in 
harmony  with  this  opinion,  or,  at  defendants'  option, 
such  a  decree  may  be  entered  in  this  court.  The  inter- 
vener (Pindley,  the  receiver)  shall  pay  the  costs  of 
this  appeal.  Reversed. 
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1.  Murder:  m  producino  abortion:  indictment:,  two  counts. 
Where  in  the  two  counts  of  an  indictment  only  one  offense  i& 
charged,  to- wit,  the  murder  of  a  named  woman  by  an  attempt  to 
produce  an  abortion  upon  her,  and  in  the  first  count  it  is  charged 
to  have  been  committed  with  some  instrument  to  the  grand  jorois 
unknown,  and,  in  the  second,  by  administering  certain  drugs  to 
the  grand  jurors  unknown,  held  that  the  indictment  was  not  bad 
for  duplicity.    (See  Code,  sec.  4300.) 


MAT  TERM,  1890.  •  716 

The  State  v.  Baldwin. 

2.     :  — '■ — : :  first  or  second  degree.    Neither  count 

of  the  indictment  in  this  case  (see  opinion)  charges  murder  in  the 
first  degree,  as  neither  charges  an  intent  to  take  life.  (See  State 
V.  Cmiickt  7  Iowa,  812,  and  State  v.  Johnson,  8  Iowa,  525.) 

8.      :     INDICTMENT    FOR    FIRST     DEGREE:     TRIAL     FOR     SECOND. 

Although  an  indictment  charges  murder  in  the  first  degree,  the 
state  may  waive  a  trial  for  that  degree  and  insist  upon  a  convic- 

m 

tion  for  a  lesser  degree  of  the  o£fense. 

4.      :    ACCESSORY   BEFORE    THE    FACT:      INDICTMENT:     EVIDENCE. 

Since  an  accessory  before  the  fact  is  a  principal,  under  Code,  sec- 
tion 4314,  there  is  no  variance  between  an  indictment  charging 
defendant  as  principal,  and  •evidence  which  shows  him  to  have 
been  an  accessory  before  the  fact. 

6.  -; :     DYING     declarations:      admissibility:      QUESTION     FOR 

COURT.  It  is  the  province  of  the  judge,  and  not  of  the  jury,  to 
determine,  from  all  the  surrounding  circumstances,  whether,  in 
a  prosecution  for  murder,  the  dying  declarations  of  the  deceased 
are  admissible.    (See  State  v,  Elliott,  45  Iowa,  487.) 

e.     :  : -:  CONSCIOUSNESS  of  danger.     Declarations 

made  by  decedent  after  she  had  heard  her  physician  express  the 
opinion  that  her  symptoms  were  as  bad  as  they  could  be,  and  that 
she  might  die  at  any  time,  and  after  she  had  expressed  the  belief 
that  she  was  going,  to  die,  were  admissible  as  dying  declarations, 
as  against  the  objection  that  she  was  not  conscious  of  her  danger 
when  she  made  them. 

7.  : :  CHARACTER  of:  ADMISSIBILITY.  The  dying  declar- 
ations of  the  deceased  are  not  admissible  against  the  defendant  in 
a  prosiscution  for  murder,  unless  they  are  restricted  to  the  act  of 
killing  and  to  the  circumstances  immediately  attending  it,  and 
form  a  part  of  the  res  geetce;  and  they  must  relate  to  facts,  and 
not  to  mere  matters  of  opinion  or  belief.  Accordingly,  where  the 
defendant  was  charged  with  the  death  of  decedent,  caused  by  an 
attempt  to  produce  an  abortion  upon  her  by  the  use  of  instru- 
ments or  drugs,  used  or  administered  either  by  himself  or  some 
one  else,  Ti^Zd  that  her  dying  declarations  as  follows:  '*He  is 
the  cause  of  my  death.  Oh,  those  horrible  instruments  I  Laws, 
[defendant]  is  the  cause  of  my  death, — he  is  my  murderer.  They 
abused  me  terribly,"  were  improperly  admitted. 

Appeal  from  Jefferson  District  Court — Hon.   H.  C. 

Traverse,  Judge. 

Piled,  May  8,  1890. 

The  indictment  returned  against  the  defendant  is 
fn  two  counts,  the  charging  part  of  each  being  as  fol- 
lows ;  "  The  said  Lawson  J.  Baldwin,  on  or  about  the 
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twenty-eighth  day  of  June,  in  the  year  of  out  Lord  one 
thousand,  eight  hundred  and  eighty -five,  in  the  county 
aforesaid,  in  and  upon  the  body  of  one  Mattie  Roda- 
baugh,  then  and  there  being,  wilfully,  feloniously,  pre- 
meditatedly,  and  with  malice  aforethought,  did  commit 
an  assault  with  some  instruments  to  the   grand   jury 
unknown,  then  and  there  held  in  the  hands  of  the  said 
Lawson  J.  Baldwin;  and  then  and  there  said  Lawson  J. 
Baldwin  did  wilfully,   feloniously,   deliberately,    pre- 
meditatedly,   and  of  his  malice  aforethought,   thrust 
into  the  body  and  puncture  and  lacerate  the  womb  and 
private  parts  of  said  Mattie  Rodabaugh,  then  and  there 
and   thereby    wilfully,   feloniously,    deliberately,  pre- 
meditatedly,  and  of  his  malice  aforethought,  inflicting 
upon  the  body,  womb  and  private  parts  of  the  said 
Mattie  Rodabaugh,  who  was  then  and  there  a  pregnant 
woman,  mortal  wounds,  the  number  of  which  is  to  the 
grand   jurors  unknown,  of  which  mortal  wounds  the 
said  Mattie  Rodabaugh,  in  Van  Buren  county,  Iowa, 
on  the  eighth  day  of  July,  A.  D.  1885,  then  and  there 
did  die.     And  the  grand  jurors  aforesaid  further  aver 
and  charge  that  the  said  defendant,  Lawson  J.  Baldwin, 
at  said  time  and  place,  and  in  the  manner  and  by  the 
means    aforesaid,   thrust  into    the    body,    womb  and 
private    parts    of    the    said    Mattie    Rodabaugh    said 
unknown  instruments,  with  intent  to  produce  a  miscar- 
riage of  said  Mattie  Rodabaugh,  the  said  miscarriage 
not  being  necessary  to  save  the  life  of   said  Mattie 
Rodabaugh,  contrary  to  and  in  violation  of  the  law. 
Second  count     The  said  Lawson  J.   Baldwin,   on  or 
about  the  twenty-eighth, day  of  June,  in  the  year  of  our 
Lord  one  thousand,  eight  hundred  and  eighty-five,  in 
the  county  aforesaid,   in  and  upon  the  body  of  one 
Mattie  Rodabaugh,  a  pregnant  woman,  then  and  there 
being,  wilfully,   deliberately,   feloniously,  premeditat- 
edly,   and  with  malice  aforethought,    did  commit  an 
assault,  and  then  and  there  the  said  Lawson  J.  Baldwin 
did   wilfully,  deliberately,  premeditatedly,  and  of  his 
malice  aforethought,  and  with  the  intent  to  produce  the 
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miscarriage  of  said  Mattie  Rodabaugh,  administer  and 
canse  to  be  taken  by  said  Mattie  Rodabaugh  certain 
drugs,  substances,  and  medicines,  to  the  grand  jurors 
unknown,  the  same  not  bein^  necessary  to  save  the  life 
of  the  said  Mattie  Rodabaugh,  then  and  there  being, 
and  thereby  wilfully,  deliberately,  premeditatedly,  and 
of  his  malice  aforethought,  causing  the  said  Mattie 
Rodabaugh,  by  means  of  said  drugs,  substances  and 
medicines,  to  sicken  and  languishingly  live,  and  on  the 
eighth  day  of  July,  A.  D.  1886,  in  Van  Buren  county, 
state  of  Iowa,  to  die,  contrary  to  and  in  violation  of 
law."  The  defendant  having  pleaded  not  guilty,  the 
ca«e  was  tried  to  a  jury,  and  a  verdict  of  "guilty  of 
murder  in  the  second  degree"  returned.  Defendant 
moved  for  a  new  trial,  and  in  arrest  of  judgment,  which 
motions  were  overruled,  and  judgment  entered  on  the 
verdict ;  to  all  of  which  the  defendant  excepted,  and 
from  which  he  appeals. 

M.  A,  McCoid  and  W,  A.  WotTc^  for  appellant. 

John    T,    Stone^    Attorney    General,    and    J.    8. 
McKemey^  Special  Prosecutor,  for  appellee. 

Given,  J. — L     Our  attention  is  first  directed  to 
the  overruling  of  the  defendant's  motion  in  arrest  of 

judgment.     The  grounds  of  his  motion  are 
"  prodacingr       that  the  iudictmeut  is  void  for  duplicity. 

Abortion:  In- 

diotmentitwo  "in    that   it  charged   the   offense  in  two 

counts. 

inconsistent  groups  of  facts;"  that  the 
indictment  charges  murder  in  the  first  degree,  and  the 
defendant  was  put  upon  trial  thereunder  for  murder  in 
the  second  degree;  that  the  offense  charged,  as  dis- 
closed in  the  evidence,  is  one  of  necessity  before  the 
fact,  and  the  indictment  does  not  disclose  any  party 
with  whom  defendant  is  charged  to  have  associg^ted  in 
the  commission  of  the  offense,  and  because  on  the 
whole  record  no  legal  judgment  can  be  pronounced. 
''The  indictment  must  charge  but  one  offense,  but  it 
may  be  charged  in  different  forms  to  meet  the  testi- 
mony."    Code,   sec.   4300.     There  is  but  one    offense 
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charged  in  this  indictment,  the  murder  of  Mattie 
Rodabangh.  In  the  first  count  it  is  charged  to  have 
been  committed  with  some  instrument  to  the  grand 
jurors  unknown,  and  in  the  second  by  administering 
and  causing  to  be  taken  certain  drugs,  substances  and 
medicines,  to  the  grand  jurors  unknown. 

We  do  not  think  that  either  count  charges  murder 
in  the  first  degree,  as  neither  charges  an  intent  to  take 

life.     State  v.  Oillick.  7  Iowa,  312;  State  t?. 

'  — •  first  or    Johnson^    8    Iowa,    525.      We   think    the 

secon    egrree  j^^j^^jj^^jj^  charges  murder  in  the  second 

degree,  and,  therefore,  the  defendant  was  rightly  put 
upon  trial  for  that  offense. 

If  the  indictment  did  charge  murder  in  the  first 
degree,   the  state  would  certainly  have  the  right  to 

g  .  ^j^^j^^.    waive  a  trial  as  to  that  degree,  and  claim  a 

dogree?\riaf  couvictiou  for  any  lesser  degree  embraced 

for  second,     j^  ^hc  charge.     Such  a  case  would  differ 

materially  from  those  referred  to,  wherein  the  party 

was   put  upon  trial  for  a   higher    degree  than  that 

charged. 

There  is  a  view  of  the  testimony,  and  probably  the 
most  tangible  one,   that  would  make   the  defendant 

guilty  as  an  accessory  before  the  fact,  if 
^'before     guilty  at  all.     Code,   section  4314,    Is  as 
dictmcnt:       follows  :.    ''The    distinction    between    an 
accessory  before  the  fact  and  a  principal  is 
abrogated,  and  all  persons  concerned  in  the  commission 
of  a  public  offense,  whether  they  directly  commit  the 
act  constituting  the  offense,  or  aid  and  abet  its  commis- 
sion, though  not  present,  must  hereafter  be  indicted, 
tried  and  punished  as  principals."     It  follows  from  this 
provision  of  the  statute  that  there  was  no  variance 
between  the  charge  in  the  indictment  and  the  testi- 
mony.    We  discover  no  reason  in  the  record  why  a 
legal  judgment  could  not  be  pronounced,  and,  therefore, 
conclude  that  there  was  no  error  in  overruling  the 
defendant's  motion  in  arrest  of  judgment. 

II.     On  the  trial  the  court  admitted,  over  defend- 
ant's objections,  testimony  as  to  statements  made  by 
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Mattie  Eodabaagh,  deceased,  as  her  dying  declarations. 
The  grounds  of  defendant's  objections  were  that  it  was 
not  shown  that  deceased  was  conscious  of  her  danger^ 
and  had  given  up  all  hopes  of  recovery  at  the  time  of 
making  the  statements;  that  she  was  not  conscious  and 
sane  at  the  time;  and  that  the  statements  are  not  declar- 
ations of  admissible  facts.  ^^The  rule  is  well  settled 
that  dying  declarations,  to  show  the  fact  itself  and  the 
person  by  whom  the  mortal  injury  was  inflicted,  can 
only  be  given  in  evidence  when  they  are  made  under  a 
sense  of  impending  death.  *  *  *  It  must  appear 
that  they  were  made  by  the  person  injured  in  the  full 
belief  that  he  should  not  recover.  *  *  *  It  must 
satisfactorily  appear  that,  at  the  time  of  making  them, 
the  deceased  was  conscious  of  his  danger,  and  had  given 
up  all  hopes  of  recovery.  *  *  *  It  is  not  necessary 
to  prove  by  expressions  of  the  deceased  that  he  is 
apprehensive  of  immediate  death,  if  it  appears  that  he 
does  not  expect  to  survive  the  injury."  State  v.  Ndsh^ 
7  Iowa,  378;  6  Amer.  &  Eng.  Cyclop.  Law,  "Dying 
Declarations,"  and  cases  cited  therein.  The  circum- 
stances under  which  the  declarations  were  made  are  to 
be  shown  to  the  judge;  it  being  his  province,  and  not 

that  of  the  jury,  to  determine    whether 

'  deoiarationB :  they  are  admissible.     The  courts  uniformly 

admissibility:    ,     ,•;  ^,     ^  *,  ,  .  ,     .         . 

question  for  hold  that  the  competency  of  such  testimony 
is  to  be  determined  by  the  judge,  in  view  of 
the  surrounding  and  attending  circumstances.  State  v. 
Elliott^  46  Iowa,  487.  Deceased  became  ill  at  the  house 
of  Aaron  Culbertson,  in  Fairfield,  from  where  she  was 
taken,  July  2,  to  her  father's  house  some  miles  distant. 

^ . .       Dr.  Pitt  Norris,  who  was  called  to  attend 

^oSSSisof   *^®^'  pronounced  her  beyond  the  hope  of 
danger.  recovery.     She  continued    to    grow   worse 

until  the  time  of  her  death,  July  8.  On  the  day  the 
doctor  was  called  she  expressed  to  him  a  fear  of  dying, 
and  wanted  to  know  if  he  could  do  anything  for  her, 
and  he  said  her  symptoms  were  just  as  bad  as  they 
could  be,  but  that  he  would  do  everything  he  could  for 
her.     He  says :     **  I  do  not  know  whether  it  cheered  her 


720  SUPREME  COURT  OF  IOWA, 

The  State  v.  Baldwin. 

up  or  not.  I  formed  and  expressed  the  opinion  that 
she  might  die  at  any  time,  at  the  first  and  subsequent 
visits  that  day,  and  she  heard  me  express  it."  On  the 
day  she  was  brought  home,  and  repeatedly  thereafter, 
she  expressed  to  her  father  and  others  the  belief  that 
she  was  going  to  die,  and  on  one  or  two  occasions  she 
expressed  a  desire  to  live.  In  view  of  her  condition, 
what  was  said  to  her  by  her  physician  and  others,  and 
her  own  expressions,  we  think  she  was  conscious  of  her 
danger,  and  had  given  up  all  hope  of  recovery  from  the 
time  she  was  brought  home. 

III.     Dying  declarations  are  statements  of  material 
facts    concerning    the    cause    and    circumstances    of 

y . .        homicide,   made  by    the    victim  under  a 

admSsibmty.'  solemu  belief  of  impending  death.  They 
are  restricted  to  the  act  of  killing,  and  to 
the  circumstances  immediately  attending  it,  and  form  a 
part  of  the  res  gestce.  When  they  relate  to  former  and 
distinct  transactions,  and  embrace  facts  or  circumstances 
not  immediately  connected  with  the  declarant's  death, 
they  are  inadmissible.  They  are  admissible  only  as  to 
those  things  to  which  the  deceased  would  have  been 
competent  to  testify.  They  must  relate  to  facts,  and 
not  mere  matters  of  opinion  or  belief.  6  Amer.  &  Eng. 
Cyclop.  Law;  State  v,  Clemons^  61  Iowa,  274.  There  is 
no  question  but  that  the  declarations  relied  upon  were 
spoken  with  reference  to  the  defendant.  They  are  as 
follows:  *'He  is  the  cause  of  my  death.  Oh,  those 
horrible  instruments !  Laws,  is  the  cause  of  my  death, 
he  is  my  murderer.  They  abused  me  terribly."  We 
infer  from  the  record  that  one  of  the  theories  of  the 
prosecution,  and  probably  the  only  one,  was  that  defend- 
ant had  gotten  the  deceased  with  child,  and  that  he 
attempted  to  produce  an  abortion  upon  her  by  the  use 
of  instruments  or  drugs,  or  that  he  procured  some  one 
else  to  do  so,  and  that  death  resulted.  We  also  under- 
stand one  theory  of  the  defense  to  be  that  the  deceased 
produced  or  attempted  to  produce  an  abortion  upon 
herself  that  caused  her  death.     We  have  seen  that  the 


MAY  TERM,  1890.  721 

The  State  v.  Baldwin. 

declarations  are  restricted  to  the  act  of  killing,  and  to 
the  circumstances  immediately  attending  it,  and  that 
they  must  form  a  part  of  the  res  gestce;  that  when  they 
relate  to  former  and  distinct  transactions,  and  embrace 
facts  or  circumstances  not  immediately  relating  or  con- 
nected with  the  declarant's  death,  they  are  inadmissi- 
ble. These  declarations  did  not  necessarily  refer  to  any 
attempt  to  produce  an  abortion.  They  are  as  plainly 
referable  to  the  former  relations  of  the  parties.  If  it  be 
true  that  the  defendant  had  gotten  the  deceased  with 
child,  then  her  declarations  were  such- as  she  might 
naturally  make  in  her  extremity,  about  her  seducer, 
without  intending  to  charge  him  with  any  more  than  her 
seduction.  The  expression,  ''Oh,  those  horrible  instru- 
ments ! "  may  indicate  that  instruments  were  used,  but 
in  no  wise  charges  the  defendant  with  having  used  them 
or  aided  in  their  use..  We  have  seen  that  dying  declar- 
ations must  relate  to  facts,  and  not  to  mere  expressions 
of  opinion  or  belief.  It  has  been  held  that  where  a  per- 
son dying  from  a  gun-shot  declares  that  "A.  shot  me. 
A.  killed  me.  A.  is  my  murderer," — would  be  admissi- 
ble as  the  statement  of  a  fact  because  of  the  circum- 
stances. To  say  under  such  circumstances,  "A.  is  my 
murderer,"  would  not  be  an  expression  of  opinion  with 
respect  to  the  degree  of  the  homicide,  but  a  statement 
of  the  fact  that  A.  had  inflicted  the  mortal  wound.  Not 
so,  however,  with  these  declarations.  They  cannot  be 
considered  as  stating  as  a  fact  that  defendant  had  any- 
thing to  do  with  attempting  to  or  producing  an  abortion. 
"The  rule  that  dying  declarations  should  point  dis- 
tinctly to  the  cause  of  death,  and  to  the  circumstances 
producing  and  attending  it,  is  one  that  should  not  be 
relaxed.  Declarations  at  the  best  are  uncertain  evi- 
dence, liable  to  be  misunderstood,  imperfectly  remem- 
bered, and  incorrectly  stated.  As  to  dying  declarations 
there  can  be  no  cross-examination.  The  condition  of 
the  declarant  in  his  extremity  is  often  unfavorable  to 
clear  recollection,  and  to  the  giving  of  a  full  and  com- 
plete account  of  all  the  particulars  which  it  might  be 
Vol.  79— i6 
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important  to  know.  Hence  all  vague  and  indefinite 
expressions,  all  language  that  does  not  distinctly  point 
to  the  cause  of  death  and  its  attending  circumstances, 
but  requires  to  be  aided  by  inference  or  supposition  in 
order  to  establish  facts  tending  to  criminate  the  repond- 
ent,  should  be  held  inadmissible."  8iate  v.  Center,  'SB 
Vt.  378*  Our  conclusion  is  that  the  court  erted  in 
admitting  these  declarations,  and  that  such  ruling  was 
prejudicial  (o  the  defendant.  As  for  this  reason  the 
judgment  of  the  district  court  must  be  reversed,  we 
need  not  further  notice  the  errors  assigned,  as  those  not 
considered  will  hot  arise  in  a  retrial. 

Reversed. 


,  Killmer  v.  Wuohner  et  al, 

1.  Partition:  tenants  in  oohmon:  allowance  for  improve- 
ments. Plaintiff  owned  an  undivided  one-third  of  a  tract  of  land 
in  fee,  and  a  life-estate  in  the  whole,  and  defendants  owned  the 
other  two-thirds  in  fee,  subject  to  the  life-estate.  Plaintiff  pro- 
cured what  purported  to  be  a  guardian's  deed  of  defendants'  inter- 
ests, but  it  was  of  no  effect;  yet  he  believed  it  to  be  valid  and 
relied  upon  it,  and  believing  that  he  was  the  sole  owner  of  the 
land,  which  was  in  a  wild  state,  he  took  possession  of  it,  made 
improvements  equal  to  the  value  of  the-  land,  and  continued  in 
the  undisturbed  and  unchallenged  possession  of  it  for  twenty 
years,  when  he  learned  of  the  defect  in  his  title,  and  brought  this 
action  for  partition  against  the  defendants.  Actual  partition 
could  not  be  made,  and  a  sale  was  necessary.  Held  that  in  deter- 
mining plaintiffs*  share  of  the  proceeds  the  court  properly  allowed 
him  the  value  of  the  improvements.    (See  opinion  for  citations.) 

2,  The  Same :  choice  of  remedies  :  equity.  A  court  of  equity 
having  in  such  case  acquire  jurisdiction  of  the  cause,  it  was 
competent  to  afford  all  the  relief  which  equity  demanded,  and  it 
was  not  necessary  for  plaintiff  to  resort  to  a  court  of  law  to  recover 
the  value  of  his  improvements  under  the  occupying -claimant  act. 
(See  Green  Bay  Lumber  Co,  v,  Ireland,  11  Iowa,  636.) 

Appeal  from  Keokuk  District  Court — Hon.  David 

Ryan,  Judge. 

Filed,  May  8,  1890. 
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Action  in  equity  for  the  partition  of  real  estate. 
The  district  court  found  that  the  premises  involved  in 
the  action  could  not  be  partitioned,  and  decreed  a  sale 
thereof,  and  a  division  of  the  proceeds.  The  defend- 
ants, John  J.  and  George  Gt.  Wuchner,  appeal. 

Mackey  &  Stockman^  for  appellants. 

C.  G.  Johnstoriy  for  appellee. 

RoBiKSON,  J. — The  title  to  the  land  in  question 
was  considered  and  determined  in  KiUmer  v.  Wuchner^ 
74  Iowa,  360.  This  action  was  brought  for  a  partition 
of  the  land.  Plaintiff  asks  that,  in  determining  the 
respective  interests  of  the  parties  to  this  action,  the 
improvements  upon  the  land  be  considered,  and  that  an 
allowance  therefor  be  duly  made.  Before  this  action 
was  commenced  plaintiff  sold,  and  agreed  in  writing  to 
convey,  the  premises  in  controversy  to  John  Beinke; 
and  he  is  made  a  party  defendant.  The  appellants  ask 
for  the  partition  of  the  real  estate,  but  insist  that  their 
interest  is  not  affected  by  the  improvements.  The 
defendant  Beinke  admits  the  contract  of  purchase  with 
plaintiff,  and  avers  that  it  is  an  entirety,  and  that  he 
does  not  desire  to  take  only  a  part  of  the  land.  He 
also  alleges  that  he  has  placed  thereon  improvements  to 
the  value  of  six  hundred  and  seventy-five  dollars,  and 
asks  that  in  case  a  sale  is  ordered  the  plaintiff's  share 
of  the  proceeds  thereof  be  paid  into  court  until  an 
adjustment  is  effected  between  himself  and  the  plaintiff. 
To  the  answer  of  Beinke,  appellants  plead  that  the 
improvements  for  which  he  claims  were  made  without 
their  knowledge  or  consent,  and  with  knowledge  of 
their  rights.  The  court  below  found  that  each  appel- 
lant was  the  owner  of  an  undivided  four-twenty-fifths 
of  the  premises  in  controversy,  including  the  improve- 
ments; subject  to  a  life-estate  of  Dorotha  Strohman, 
now  held  by  Beinke,  and  that  Beinke  was  the  owner  of 
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an  undivided  seventeen-twenty-fifths  of  the  premises, 
including  improvements  and  the  life-estate  aforesaid. 
It  was  ordered  that  the  premises  be  sold,  and  seventeen- 
twenty-fifths  of  the  proceeds  be  paid  to  Beinke,  and 
that  the  remainder  be  invested  under  the  direction  of 
the  court;  that  the  interest  thereof  be  paid  to  Beinke 
during  the  life  of  Dorotha  Strohman,  and  at  her  death 
that  such  remainder  should  be  paid  to  appellants. 

I.     Appellants  contend  that    the    court  erred  in 
making  an  allowance  against  them  for  improvements 
1.  Partition:     ^^^^^  ^Y  appellee.     Numerous  authorities 
S^SSmonf      are  cited  which  hold,  in  effect,  that  a  tenant 
foAmproye-    ^^^  ^^^^  cannot  charge  the  inheritance  or 
ments.  remainder  estate  with  the  cost  or  value  of 

Improvements;  and  for  the  purposes  of  this  case  that 
may  be  conceded  to  be  the  general  rule.  The  question 
we  are  required  to  determine  is  whether  the  facts  of 
this  case  make  it  an  exception  to  that  rule.  The  land 
in  controversy  was  purchased  from  the  general  govern- 
ment by  the  father  of  appellants,  who  died  testate,  and 
a  non-resident  of  Iowa,  in  the  year  1854.  He  devised 
to  each  of  the  appellants  an  undivided  one-third  of  the 
land  in  question,  subject  to  an  estate  in  the  mother. 
Killmer  v.  Wjichner^  74  Iowa,  360.  By  a  decree  of  the 
Keokhk  circuit  court  rendered  December  31,  1886,  from 
which  the  appellants  in  this  case  did  not  appeal,  that 
estate  was  determined  to  be  a  life-estate  in  the  shares  of 
appellants,  and  an  undivided  one-third  in  fee  simple. 
In  the  year  1862  the  grantor  of  plaintiff  obtained  from 
the  step-father  of  appellants,  who  were  then  minors, 
a  deed  which  recited  that  the  step-father  was  their 
guardian,  and  which  purported  to  convey  the  land.  It 
was  insufficient  as  a  conveyance,  but  the  evidence 
satisfies  us  that  it  was  received  in  good  faith,  and  relied 
upon  and  treated  as  effectual  to  pass  the  title  of  appel- 
lants. In  the  year  1864,  plaintiff's  grantor  acquired 
the  interest  devised  to  the  mother,  and  in  the  year  1866 
he  executed  to  plaintiff  a  warranty  deed  for  the  entire 
tract  of  land.     Valuable  improvements  were  made  upon 
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it,  and  there  is  no  doubt  that  plaintiff  occapied  and 
treated  the  premises  as  his  own  until  the  year  1884, 
when  he  sold  them  to  Beinke  without  any  knowledge 
of  appellants'  claims.  When  that  sale  was  made  an 
investigation  of  the  title  led  to  a  discovery  of  the  claims 
of  appellants.  At  that  time,  one  of.  them  was  about 
thirty-two  years  of  age,  and  the  other  was  two  years 
younger,  and  neither  had  ever  resided  in  Iowa.  They 
did  not  know  of  their  interest  in  the  land,  nor  the 
improvements  thereon,  until  about  October,  1884. 
Beinke  first  learned  of  the  defect  in  his  title  nine 
months  after  he  had  entered  into  the  agreement  of 
purchase,  and,  as  we  understand  the  record,  after  a 
large  part,  if  not  all,  of  the  improvements  had  been 
made.  Certainly,  all  of  much  value  were  made  before 
there  was  any  adjudication  of  his  title.  It  is  true, 
appellee  could  have  ascertained  the  interests  of  appel- 
lants before  making  the  improvements,  but  the  improve- 
ments were  made  in  good  faith,  and  equal  in  value  the 
worth  of  the  land  without  them.  When  made,  appel- 
lees were  rightfully  in  possession  of  the  land,  and  only 
did  that  which  was  proper  to  develop  and  make  it  pro- 
ductive. -  It  was  taken  in  a  wild,  uncultivated  state, 
and  by  means  of  the  improvements  in  question  was 
fitted  for  residence,  and  made  capable  of  yielding 
valuable  profits.  It  cannot  be  partitioned,  bnt  must  be 
sold,  and  the  proceeds  divided.  Appellants  have  not 
been  injured  by  the  making  of  the  improvements,  and 
they  have  no  just  claim  to  any  portion  of  their  value. 
They  will  receive  the  same  amount  in  value  under  the 
decree  of  the  district  court  that  they  would  have 
received  had  the  improvements  not  been  made,  and 
with  that  they  should  be  satisfied.  Our  conclusion  is 
in  harmony  with  the  principles  of  equity,  and  is  not 
without  support  of  authorities.  See  Thorn  v.  Thorn^ 
14  Iowa,  55;  Carter  t).  Coffman^  10  N.  E.  Rep.  568; 
Cooler  V.  Dearborn^  4  N.  E.  Rep.  393;  Ford  v.  Knapp, 
102  N.  Y.  135;  6  N.  E,  Rep.  283;  2  Greenl.  Ev.,  sec.  649, 
note  1;  Freem.  Co-tenancy,  sec.  609. 
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II.     Other  questions  are  discussed,  but  evidently 
not  relied  upon,  by  counsel  for  appellants.     It  is  sug- 
2.  thb  same :      g^sted  that  the  relief  demanded  by  plaintiff, 
remediM:       ^^^  giveu  to  them  by  the  district  court, 
equity.  should  have  been  sought  in  an  action  at 

law,  under  the  occupying-claimant  act.  But  a  court  of 
equity,  having  acquired  jurisdictioli  of  the  case,  has 
power  to  afford  all  proper  equitable  relief  which  is 
demanded.  Oreen  Bay  Lumber  Co.  v.  Ireland^  TI 
Iowa,  636.  It  is  said  that  the  questions  involved  in  this 
case  could  have  been  adjudicated  in  the  case  of  Killvier 
n,  WuchneTy  74  Iowa,  359.  That  was  an  action  to  quiet 
title,  and  the  relief  demanded  in  this  case  was  not  made 
an  issue  in  that.  Appellants  ask  a  partition  in  this 
case,  and  for  general  equitable  relief,  and  cannot  be 
heard  to  complain  because  their  prayer  is  granted.  We 
are  of  the  opinion  that  the  finding  of  the  district  court 
as  to  the  shares  of  appellants  is  sustained  by  the  evi- 
dence, and  is  fair  to  them.  The  decree  of  the  district 
court  i3  Affirmed. 


The  State  v.  Poster. 

Criminal  Law:  continuancb  on  court's  own  motion.  Defendant 
was  charf^ed  with  marder  in  the  first  degree.  On  the  second  day 
of  the  term  he  moved  for  a  continuance  to  the  next  term  for  the  pur- 
pose of  procuring  the  testimony  of  absent  witnesses.  As  the  record 
then  stood,  the  motion  was  properly  overruled,  and  defendant 
excepted.  Afterwards  defendant  moved  for  a  postponement  of  the 
trial  to  a  subsequent  day  of  the  term,  and  the  motion  was  granted. 
The  record  upon  this  motion  shows  that  there  was  then  cred- 
ible evidence  before  the  court  that  the  depositions  of  the  absent 
witnesses  had  been  taken  and  mailed  to  the  place  of  trial,  but,  by 
no  fault  of  defendant,  they  had  failed  to  arrive;  and  that  the  wit- 
nesses had  therein  testified  to  facts  inconsistent  with  defendant's 
guilt.  On  the  day  to  which  the  trial  had  been  postponed  these 
depositions  had  not  yet  arrived,  but  no  further  continuance  was 
then  asked,  and  defendant  was  put  upon  his  trial,  found  guilty, 
and  sentenced  to  death.  Held  that  it  was  the  duty  of  the  court, 
in  the  furtherance  of  justice,  after  learning  the  facts  which  the 
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evidence  tended  to  prove,  and  which  were  inconsistent  with 
defendant's  guilt,  to  continue  the  cause  to  the  next  term  on  its 
own  motion,  upon  the  application  made  therefor  at  the  beginning 
of  the  term,  though  a  postponement  to  a  day  in  the  same  term  was 
afterwards  asked,  granted  and  accepted.    -  ^ 

Appeal  from  Taylor  District  Court — Hon.  John  W. 

Harvey,  Judge. 

Piled,  May  8,  1890. 

Indictment  for  murder  in  the  first  degree.  The 
Indictment  charges  that  the  defendant,  about  the  third 
day  of  November,  1887,  murdered  one  Emmet  Reed.  It 
was  returned  on  the  twenty-eighth  day  of  November, 

1887,  and  the  cause  continued  to  the  February  term, 

1888,  when  the  indictment  was  tried  and  a  verdict  of 
guilty  returned,  fixing  the  degree  of  the  crime  as  mur- 
der of  the  first  degree;  and,  from  a  judgment  imposing 
the  death  penalty,  the  defendant  appeals. 

L.  T.  McCoun  and  Phillips  <6  Day^  for  appellant. 

John  T.  Stoney  Attorney  General,  for  the  5tate. 

Granger,  J. — Emmet  Reed  owned  two  spans  of 
mules  and  a  span  of  mares,  with  three  sets  of  harness, 
a  wagon,  tent  and  other  camp  equipage,  with  other 
articles  of  property,  and  had  been  engaged  at  work  on 
a  railroad  in  Iowa.  The  first  days  of  October,  1887, 
with  the  property  mentioned,  and  in  company  with  the 
defendant,  who  was  also  a  railroad  laborer,  he  passed 
south  through  Taylor  county,  Iowa,  bound  for  Missouri, 
for  railroad  work.  On  the  second  of  November,  1887, 
Reed  and  the  defendant  returned  from  the  south  with 
the  same  teams  and  other  property,  and  passed  through 
Blockton,  in  Taylor  county,  in  the  afternoon.  On  the 
night  of  the  second  of  November,  they  went  into  camp 
near  Skinner's  bridge,  about  two  miles  north  of  Block- 
ton,  on  the  bank  of  Piatt  river.  On  the  morning  of 
the  third  of  November,  between  daylight  and  sunrise, 
the  defendant  was  alone  in  the  camp  with  the  teams^ 


^ 
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and  hitched  them  to  the  wagon  and  drove  away.  He 
passed  through  Bedford  in  said  county,  and  traveled 
west  to  Nebraska  City.  When  Reed  and  defendant 
were  at  Blockton,  on  the  second  of  November,  the  two 
spans  of  mules  were  hitched  and  driven  in  front  of  the 
wagon,  and  the  span  of  mares  was  led  behind.  The 
lead  span  of  mules  was  hitched  by  the  aid  of  a  short, 
linked  chain,  known  as  a  "fifth  chain,"  and  in  the 
wagon  was  a  trunk  belonging  to  Reed,  and  an  open  box 
with  horseshoes  and  other  articles  of  iron.  On  the 
sixth  of  November,  in  the  river,  about  two  rods  from 
the  camp  occupied  the  night  of  November  2,  was  found, 
floating.  Reed's  trunk;  and  his  body  was  soon  after 
"fished  up"  from  the  bottom  of  the  river,  and  around 
the  neck  was  found  the  "fifth  chain"  spoken  of .  In 
the  water  were  also  found  a  lot  of  horseshoes,  some 
wire  and  a  "brass  car  box."  Reed's  skull,  on  the  top, 
had  been  crushed  in  by  a  blow,  apparently,  from  this 
car  box,  and  was  evidently  fatal.  From  the  camp  fire 
to  the  river  there  was  a  trail  indicating  that  the  body 
had  been  drawn  to  and  thrown  into  the  river.  In  fact, 
the  record  is  such  that  we  may  assume  that  Reed  was 
killed  near  the  camp  fire  by  some  one,  and  the  body 
sunk  in  the  river.  The  real  point  in  controversy  is  who 
committed  the  crime. 

The  facts  sought  to  be  established  by  the  defendant 
are  substantially  as  follows  :  That  prior  to  the  second 
of  November,  there  had  been  talk  between  him  and 
Reed  as  to  his  purchase  of  the  teams  and  outfit;  that 
on  the  evening  of  the  second  of  November,  when  in  the 
camp  described,  they  concluded  their  agreement,  the 
purchase  price  to  be  six  hundred  and  forty  dollars,  and 
the  money  was  there  paid;  that,  just  before  the  comple- 
tion of  the  transaction,  two  men  by  the  names  of 
Johnson  and  Parker,  with  a  team,  came  to  the  camp 
from  towards  Blockton,  and  that  the  sale  was  completed 
and  the  money  paid  in  their  presence;  that  soon  after 
the  two  men  left  the  camp,  returning  towards  Blockton, 
and  about  nine  o'clock  returned  to  the  camp  on  their 
way  north  to  Clearfield,  some  twelve  miles  distant,  and 
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that  Reed  then  placed  his  trunk  and  the  box  with  iro.ns, 
'  including  the  "fifth  chain"  referred  to,  in  their  wagon, 
and  left  with  them,  after  Vhich  he  was  not  seen  by  the 
defendant;  that  in  going  to  Clearfield  they  lost  their 
way,  and  stopped  with  a  farmer  till  morning,  and, 
because  of  the  sickness  of  one  of  their  •  horses,  they  did 
not  reach  Clearfield  till  about  noon;  and  that,  about 
four  o'clock  on  the  afternoon  of  the  third,  Parker  left 
by  train  for  the  west,  and  left  Reed  and  Johnson  at  the 
depot. 

To  prove  these  facts  the  defendant  desired  the  pres- 
ence of  Johnson,  Parker  and  one  Adams;  and  at  the 
November  term  of  the  court,  1887,  at  which  the  indict- 
ment was  returned,  he  made  his  application  for  a  con- 
tinuance because  of  the  absence  of  Johnson  and  other 
witnesses  whose  presence  he  desired,  and  the  applica- 
tion was  granted.  At  the  February  term,  on  the  second 
day,  the  defendant  renewed  his  application  for  a  con- 
tinuance because  of  the  absence  of  the  testimony  of 
Johnson,  Parker  and  Adams,  besides  that  of  other 
witnesses,  which  the  court  refused;  and  the  correctness 
of  this  refusal  we  are  to  consider. 

The  application  for  the  continuance  at  the  Novem- 
ber term  showed  that,  when  Johnson  and  Parker  were 
at  the  camp,  Parker's  name  was  unknown,  but  John- 
son's was  known;  that  defendant  wa;s  acquainted  with 
him,  and  that  he  was  a  permanent  resident  of  Scott 
county,  Iowa;  and  that  defendant  believed  the  man  now 
known  to  be  Parker  was  also  a  resident  of  said  county. 
The  record  discloses  that  the  application  was  made  on 
the  twenty-second  of  November  for  a  continuance  to  the 
next  term,  which  the  court  then  refused,  but  continued 
the  cause  to  the  twenty-seventh  inst.,  and  ordered  the 
sheriflE  of  Taylor  county  to  proceed  in  person  to  Scott 
county,  to  secure  such  witnesses.  The  sheriff  returned 
the  subpoena  not  served,  and  reported  that  he  could  not 
learn  that  such  men  had  ever  been  in  the  county.  In 
addition  to  the  report  of  the  sheriff,  the  counter-show- 
ing to  the  application  at  the  November  term  showed 
that  the  sheriff  and  his  deputies  in  Scott  county  had 
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made  diligent  search  in  the  county  for  Johnson,  and 
eoirid  neither  find  Johnson  nor  any  one  who  knew  him. 
The  affidavit  of  C.  C.  Campbell,  auditor  of  Scott  county, 
showed  that  he  had  resided  in  the  county  for  thirty 
years,  and  had  a  large  acquaintance  with  the  people  of 
the  county,  and  had  been  a  resident  of  different  parts 
of  the  county,  and  did  not  know  Johnson,  and  he  had 
examined  the  records,  and  the  name  of  Lewis  T.  Johnson 
did  not  appear  on  the  *'poll,  assessor's  or  military 
books,  or  census  returns  of  the  county."  Affidavits  of 
some  postmasters,  and  tlie  city  collector  of  Davenport, 
showing  that  no  such  man  resided  in  the  particular 
localities,  also  appear. 

Referring,  now,  to  the  application  for  a  continuance 
at  the  February  term,  of  the  ruling  as  to  which  very 
urgent  complaint  is  made,  and  of  the  importance 
of  which  testimony,  if  in  existence,  there  could  be 
no  question,  the  facts  which  defendant  would  seek  to 
establish  by  Johnson  and  Parker  will  be  understood. 
As  to  the  witness  Adams,  defendant's  claim  was  that 
he  could  show  by  him  that  he  was  on  board  the  train, 
on  the  third  of  November,  at  Cleai-field,  going  west;  that 
he  was  acquainted  with  Parker;  that  he  was  on  the 
platform  of  the  car  when  Parker  came  aboard  the  train; 
that  there  were  two  men  with  him  at  the  depot,  whom 
he  bade  farewell,  and  called  one  of  them  Reed,  but  does 
not  remember  what  he  called  the  other;  and  that  Adams 
traveled  with  Parker  to  Republican  City,  Nebraska. 
Soon  after  the  November  term  of  court  the  defendant 
was  sent  to  the  penitentiary  at  Ft.  Madison,  for  safe- 
keeping, and  remained  there  until  a  few  days  before  the 
February  term  of  court,  at  which  he  was  tried.  The 
duty  of  procuring  evidence  to  be  used  in  his  behalf 
on  the  trial  was  left  to  his  attorneys.  It  appears  that 
Johnson  has  not  since  been  found;  and  from  the  a;ffidavit 
of  L.  C.  McCoun,  an  attorney  for  defendant  residing  at 
Bedford,  where  the  trial  took  j)lace,  it  appears  that 
he  did  not  learn  the  names  or  location  of  Parker  and 
Adams  until  the  fifth  or  sixth  days  of  February,  1888, 
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while  he  was  in  Phillipps  county,  Kansas.  It  then  con- 
clusively appears  that  prompt  and  vigorous  steps  were 
taken  to  secure  a  commission  to  take  their  depositions, 
and  for  that  purpose  a  commission  issued  from  the 
district  court  of  Taylor  county  on  the  fourteenth  or 
fifteenth  day  of  February;  the  county  attorney  waiving 
time  to  aid  the  early  taking  of  the  testimony.  The  com- 
mission w^  directed  to  ''  any  notary  public  in  Phillipps 
county,  Kansas,"  and  was  sent  to  one  J.  S.  Barnes,  at 
Phillippsburgh,  in  that  county,  a  notary  public,  and 
was  received  by  him  on  the  sixteenth  or  seventeenth  of 
February.  The  application  for  a  continuance  to  the 
next  term  was  filed  on  the  twenty-first  of  February,  it 
being  the  second  day  of  the  term,  showing  substantially 
the  facts  as  stated  as  to  the  confinement  of  the  defend- 
ant, the  want  of  knowledge  of  the  names  and  residence 
of  the  witnesses,  the  time  the  information  was  obtained,, 
and  of  the  issuance  of  the  commission  to  take  the 
depositions,  and  that  they  had  not  been  returned,  and 
also  the  facts  to  which  the  witnesses  were  expected  to 
testify.  The  application  was  on  the  next  day  overruled, 
and  the  court  proceeded  to  the  trial  of  the  indictment. 
The  following  is  taken  from  the  record  as  presented 
by  appellee's  abstract : 

^' Comes  now  the  defendant  in  this  cause,  and 
moves  the  court  to  postpone  and  adjourn  further  pro- 
ceedings in  said  cause  until  Thursday,  the  first  day  of 
March,  A.  D.  1888.  For  cause  of  such  motion,  defend- 
ant states  that  the  depositions  of  George  Parker  and 
John  D.  Adams  were  taken  on  the  part  of  said  defend- 
ant at  Marvin,  Kansas,  and  on  the  same  day,  to- wit, 
February  21,  1888,  mailed  to  the  clerk  of  this  court,  the 
sa)ne  not  having  arrived;* that  therefore  the  same  cannot 
be  used  at  this  time  in  behalf  of  said  defendant  in  the 
trial  now  in  progress.  For  further  cause  of  this  motion, 
see  affidavit  hereto  attached,  made  a  part  hereof. 

"D.  E.  Williamson, 
*'L.  T.  McCouN, 
"J.  K  McCouN, 
*' Attorneys  for  Defendant." 
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The  motion  is  supported  by  the  affidavit  of  J.  S, 
Barnes  to  the  effect  that  he  received  the  commission  on 
the  sixteenth  or  seventeenth  of  February,  and,  being 
unable  to  attend  to  the  taking  of  the  depositions,  he 
passed  the  commission  to  one  C.  H.  Edgcomb,  a  notary 
public  in  the  same  county,  and  that  both  Parker  and 
Adams  appeared  before  said  Edgcomb  on  the  twenty- 
first  of  February,  1888,  and  gave  their  depositions. 
Barnes  was  not  present  at  the  taking  of  the  depositions; 
but,  from  his  statements,  he  saw  and  read  them,«and  he 
states  their  contents  in  substantial  accord  with  what  the 
affidavit  for  the  continuance  shows  the  witnesses  would 
swear  to.  Barnes  states,  on  information  from  the  notary 
Edgcomb,  and  the  postmaster  at  Marvin,  Kansas,  that 
the  depositions  were  mailed  to  Bedford,  Iowa,  on  the 
twenty-first  of  February,  but  too  late  for  the  train  going 
east  that  day.  Barnes  appeared  in  open  court  for 
cross-examination;  and  there  is  nothing  in  his  testimony 
to  materially  impair  the  statements  of  his  affidavit,  nor 
is  the  trath  of  his  statements  questioned  in  argument 
to  us.  In  fact,  on  this  branch  of  the  case,  it  is  only 
urged,  on  behalf  of  the  state,  that  there  was  a  want  of 
diligence,  an  acquiescence  in  the  action  of  the  court 
postponing  the  case  to  February  27,  and  that  the  cause 
had  been  once  before  continued  at  the  instance  of 
defendant,  which  facts  will  be  noticed  hereafter. 

Other  affidavits  were  filed  in  support  of  the  motion 
to  postpone  the  trial,  and  among  them  one  by  the  post- 
master at  Bedford,  Iowa,  stating  that  "it  frequently 
happens  that  mail  addressed  to  this  office  goes  to 
Bedford,  Indiana,  and  Bedford,  Pennsylvania,  and  then 
returns  here.  The  mail  is  sometimes  delayed  from 
three  to  ten  days  in  reaching  liere  after  going  to  these 
points."  The  following  then  appears  as  the  action  of 
the  court :  "  The  Court.  Mr.  Reporter,  let  it  appear 
that  during  the  time  this  motion  was  heard,  and  this 
examination,  that  the  jury  was  sent  out  by  the  court. 
The  Court  I  understand  they  are  expecting  a  train  in 
thirty  or  forty  minutes  for  the  north, — ^a  mail  train; 
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and  the  court  is  disposed  to  wait  before  passing  on  this 
motion.  The  Court.  The  train  for  the  north  having 
arrived,  and  the  depositions  failing  to  come,  the  state 
agrees  that  the  case  may  stand  continued  until  half  past 
one  o'clock, — until  the  train  from  the  south  is  due, 
which  is  12:30;  and  the  case  will  stand  continued  until 
half  past  one  without  passing  on  the  motion,  and  at 
that  time  I  will  pass  on  the  motion.  At  half  past 
one,  court  was  called.  The  Court,  I  understand  that 
those  depositions  haven't  come,  Mr.  McCoun.  McCoun. 
I  understand  that  the  train  hasn'  t  come.  The  Court 
There  was  a  mail  train  came  in  from  the  north  1  Answer, 
Yes,  sir.  Qicestion.  And  that  those  depositions  didn't 
come?  The  Coivrt.  Mr.  Reporter,  I  desire  you  to  take 
down  what  I  say  in  regard  to  passing  pn  this  motion,  as 
it  will  be  made  a  part  of  the  record  in  this  case. 
McCoun,  1  say,  if  we  get  this  continuance,  I  think  the 
court  will  have  given  us  ample  time,  so  far  as  the 
depositions  are  concerned,  and  we  don' t  ask  any  further 
continuance  for  testimony.  I  have  nothing  in  my  mind 
now.  I  would  not  want  to  bind  myself,  and  say  nothing 
would  arise.  When  the  depositions  arrive,  we  will  be 
ready  to  go  to  work  at  any  time.  The  Court.  So  far 
as  the  testimony  is  concerned  ?  McCoun,  Yes,  sir. 
Here  the  case  was  continued  until  Thursday  morning  of 
this  week;  and  at  this  time,  Thursday  morning,  the 
depositions  not  having  arrived,  this  case  is  resumed." 
The  day  following  (March  2),  the  jury  returned  its 
verdict  of  murder  of  the  first  degree,  affixing  the  death 
penalty,  and  on  the  sixth  day  of  March  judgment 
thereon  was  pronounced. 

The  peculiarities  of  the  record  have  led  us  to  make 
this  extended  statement,  as  from  it  we  are  to  determine 
a  question  both  delicate  and  important, — delicate  in 
the  sense  that  it  involves  a  review  of  an  exercise  of  dis- 
cretion on  the  part  of  the  district  court;  important  in 
the  sense  that  it  involves  the  life  of  a  human  being.  If 
we  are  to  reverse  the  judgment,  it  must  be  on  a  state  of 
facts  never  before  presented  to  this  court.     The  only 
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exception  taken  to  the  ruling  of  the  court  on  a  question 
of  continuance  was  to  the  ruling  on  the  third  day  of  the 
term,  in  refusing  a  continuance  to  the  next  term.  The 
application  for  a  postponement  on  the  twenty-seventh  of 
February  to  March  1  was  granted,  and  the  record  indi- 
cates that  the  defendant  then  thought  it  was  all  he 
could  reasonably  ask.  A  peculiarity  of  the  case  is 
this  1  With  the  condition  of  the  record  on  February 
23,  we  do  not  think  the  holding  of  the  court  erroneous. 
In  the  light  of  the  record  as  then  viewed,  considering 
the  application  at  the  previous  term,  and  the  evident 
misstatements  therein,  the  manner  and  piecemeal 
method  of  its  presentation,  which  do  not  appear  in  our 
statement  of  the  case,  with  other  minor  facts,  there  was 
much  to  discourage  a  belief  in  the  sincerity  of  the  effort 
to  obtain  the  testimony.  Later  disclosures,  through 
the  aflSdavit  of  Barnes  on  February  27,  leave  little 
room  for  doubt  that  Parker  and  Adams  were  in  Kan- 
sas, and  their  depositions  taken.  Certainly,  Barnes  is 
without  conscience  and  an  unblushing  criminal  at 
heart,  if  it  is  not  true.  If  the  depositions  were  taken, 
and  true,  it  is  morally  and  legally  certain  that  the 
defendant  is  not  guilty.  His  conviction  was  entirely 
on  circumstantial  evidence.  The  testimony,  by  the 
depositions  in  question,  goes  directly  to  the  fact  of  the 
homicide.  It  is  in  no  sense  of  technical  significance. 
Hence,  if  the  depositions  are  true,  and  the  judgment  is 
executed,  the  case  is  without  even  the  palliation  that 
he  committed  the  act,  though  he  might  have  avoided  a 
record  of  guilt  by  the  aid  of  legal  refinements. 

The  case  would  be  shorn  of  much  of  its  difficulty, 
because  of  its  legal  beatings,  if,  after  the  facts  were 
disclosed  by-  the  affidavit  of  Barnes,  a  continuance 
beyond  the  term  had  been  asked,  even  if  refused;  for 
then  we  should  have  a  case  in  which  the  district  court 
acted  upon  the  record  as  it  is  presented  to  us.  No.w  we 
have  a  case  in  which,  speaking  alone  of  what  was  asked 
of  the  district  court,  we  must  approve  its  judgment  as 
based  upon  the  record  at  the  time  it  acted;  and  we  meet 
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the  query  whether  we  may  go  beyond  what  appeared  to 
be  the  facts  on  the  twenty -third  of  February,  and  deter- 
mine the  validity  of  the  court's  action  upon  what  were 
the  actual  facts  as  shown  by  the  testimony  afterwards 

«  

presented  1  Assuming  the  affidavit  of  Barnes  to  be 
true,  and  we  have  the  actual  facts  that  the  depositions 
had  been  taken  and  mailed  to  Bedford,  Iowa,  in  time 
for  use  on  the  trial,  and  were  lost  without  fault  of  the 
defendant.  If  the  district  court  had  been  asked,  on 
that  state  of  facts,  to  continue  the  case,  and  had 
refused,  its  judgment  would,  of  course,  be  reversed. 
Nor  have  we  reason  to  think  the  district  court  would 
have  refused  it.  It  is  also  significant  that  in  the 
motion  for  a  new  trial  the  district  court  is  not  given  an 
opportunity  to  pass  upon  such  a  state  of  facts,  unless 
it  should  do  so  on  it  own  motion.  In  civil  cases,  where 
only  private  interests  are  involved,  judgments  often 
receive  support  from  such  omissions  and  conditions  of 
the  record.  Should  such  a  rule  obtain  in  criminal 
^cases,  and  particularly  in  one  in  which  the  execution 
of  the  judgment  is  the  taking  of  a  human  life  1  Such  a 
rule  could  result  in  good  to  no  one,  and  the  judgments 
of  all  men  would  condemn  it.  The  public  can  have'  no 
interest  in  the  execution  of  an  innocent  man.  This 
judgment  once  executed,  even  partial  reparation,  if 
afterwards  demanded  by  developments,  cannot  be 
made. '  We  think  the  defendant  should  have  the  ben- 
efit of  the  testimony  of  Parker  and  Adams,  if  obtain- 
able, and  that  there  is  no  interest  that  should  claim  his 
execution  merely  as  the  result  of  the  negligence  of  his 
attorneys,  if  they  were  negligent,  in  obtaining  the  testi- 
mony or  in  properly  protecting  the  record.  If  the 
record  was  less  conclusive  as  to  the  existence  of  the 
depositions  or  as  to  their  having  been  taken,  our  views 
might  be  different.  We  attach  much  importance  to 
this  particular  feature  of  the  case,  and  to  the  nature  of 
the  judgment. 

If  the  district  court,  after  full  developments,  had 
on  its  own  motion  offered  the  continuance  sought  at  the 
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beginning  of  the  term,  its  action  would  have  been  in 
harmony  with  a  correct  administration  of  the  law,  and 
what  should  have  been  done,  though  we  know  the 
practice  to  be  unusual.  The  Code,  section  4538,  requires 
that  in  such  case  we  must  examine  the  record  and  ren- 
der such  judgment,  and,  if  necessary,  order  a  new  trial. 
Believing  that  the  district  court  should  have  i)ermitted 
a  trial  at  a  subsequent  term  to  enable  the  defendant  to 
have  the  benefit  of  the  testimony,  we  may  now  make  an 
order  that  vnll  effectuate  such  a  purpose. 

Having  reached  such  a  conclusion  without  reference 
to  a  paper  found  in  the  record  entitled  "Amendment 
to  the  original  abstract,"  ^e  now  refer  to  it.  We  have 
not  before  referred  to  it,  because  of  its  doubtful  propri- 
ety in  the  case.  No  question,  however,  has  been  made 
as  to  its  authenticity;  but  it  contains  three  affidavits, 
all  of  which  appear  to  have  been  made  after  judgment 
was  pronounced  in  the  case,  and  two  of  them  as  late  as 
March  12,  1889.  The  two  are  the  affidavits  of  C.  H. 
Edgcomb,  before  whom  the  depositions  were  taken,  and 
one  Frank  Nixson, — the  former  stating  that  the  deposi- 
tions were  taken  before  him,  and  properly  mailed  to 
Bedford,  Iowa,  on  the  twenty-first  of  February,  1888; 
the  latter,  that  he  was  present,  and  saw  the  depositions 
subscribed  by  Parker  and  Adams,  and  saw  them 
enclosed  and  mailed.  The  other  is  the  affidavit  of 
George  Parker  to  the  facts  as  claimed  to  have  been 
stated  in  his  deposition.  Conceding  that  this  addi- 
tional abstract  has  no  place  in  the  record,  it  must  oper- 
ate to  establish  the  justice  of  our  holding  that  a  new 
trial  should  be  had. 

We  have  examined  the  record,  and  think  there  are 
no  other  questions  demanding  our  consideration.  The 
judgment  of  the  district  court  is  reversed,  and  the  case 
remanded  for  a  new  trial. 

Ke VERSED  ANJ>  REMANDED. 
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1.  Forcible  Defllement :  indictment  :  dupucitt.  An  indictment 
which  charges  that  the  defendant  '*  did  wilfully,  unlawfully 
and  feloniously  take  one  S.,  unlawfully  and  against  her  will, 
and,  by  force  and  menace  and  duress,  compelled  her,  the  said 
S.,  to  be  defiled,  and  then  and  there  laid  hold  of  her,  the  said  S«, 
with  his  hands,  and  held  her  upon  the  ground,  and  did  then 
and  there  force,  ravish  and  have  carnal  knowledge  of  her,  the  said 
8.,  and  in  the  manner  and  form  aforesaid  did  then  and  there  defile 
her,"  is  good  as  an  indictment  for  forcible  defilement,  under  section 
8862  of  the  Ck)de,  and  is  not  vulnerable  to  the  objection  that  it  also 
charges  the  crime  of  rape. 

2.  :  EViDBNCE  to  SUSTAIN  VERDICT :  CORROBORATION.  The  evi- 
dence in  this  case  considered  (see  opinion)  and  held  sufiScient  to 
sustain  a  verdict  of  guilty  of  forcible  defilement,  as  against  the 
objection  that  the  prosecutrix  consented  to  all  that  was  done.  It 
was  not  necessary  that  she  be  corroborated  in  order  to  justify  a 
verdict  of  guilty.    (See  State  v.  Chrossheim^  ante,  p.  75.) 

8.     :  EVIDENCE  AS  TO  BODY  OF  CRIME.    In  such  case  a  witness  was 

properly  permitted  to  testify  that  he  examined  the  clothing  worn 
by  the  prosecutrix  at  the  time  the  offense  was  committed,  and  that 
he  found  certain  stains  thereon  indicating  that  sexual  intercourse 
had  been  attempted  or  accomplished.  (State  v,  Stowell,  60  Iowa, 
688,  and  State  v.  Painter,  50  Iowa,  819,  distinguished,) 

Appeal  from    Cedar    District    Court. — Hon.    J.    H. 

Preston,  Judge. 

Filed,  May  9,  1890. 

The  defendant  was  convicted  of  the  crime  of  forc- 
ible defilement,  and  adjudged  to  be  imprisoned  to  the 
penitentiary  at  Anamosa,  at  hard  labor,  for  the*  period 
of  three  years.     From  that  judgment  he  appeals. 

Wheeler  &  Moffiit^  for  appellant. 

John  Y.  Stone^  Attorney  General,   and  Bohert  O. 
Cousins,  for  the  State. 
Vol.  79—47 
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Robinson,  J. — The  parts  of  the  indictment  neces- 
sary to  an  understanding  of  the  questions  presented  for 
our  determination  are  as  follows :  "  The  grand  jury  of 
the  state  of  Iowa,  within  and  for  the  county  of  Cedar, 
*  *  *  in  the  name  and  by  the  authority  of  the  state 
of  Iowa,  upon  their  oaths  do  aver,  find  and  present  that 
George  Montgomery,  at  and  within  said  county,  on  the 
thirteenth  day  of  August,  A.  D.  1889,  did  wilfully, 
unlawfully  and  feloniously  take  pne  Sophia  Wheelock, 
unlawfully  and  against  her  will,  and,  by  force  and  men- 
ace and  duress,  compelled  her,  the  said  Sophia  Whee- 
lock, to  be  defiled,  and  then  and  there  laid  hold  of  her, 
the  said  Sophia  Wheelock,  with  his  hands,  and  held 
her  upon  the  ground,  and  did  then  and  there  force, 
ravish  and  have  carnal  knowledge  of  her,  the  said 
Sophia  Wheelock,  in  the  manner  and  form  aforesaid 
did  then  and  there  defile  her,  contrary  to  the  statutes  of 
Iowa." 

I.    The  appellant  insists  that  the  indictment  is  bad 

for  duplicity,   in  that  it  charges  defendant  with  the 

1.  Forcible        crfmcs  of  forciblc  defilement  and  rape.    The 

fn^ctmenV:     two  oflfeuses  are  much  alike  when  the  per- 

dupiioity.        g^j^  guilty  of  forcible  defilement  has  carnal 

knowledge  of  the  female.  In  such  cases  the  difference  is 
largely  in  the  degree  of  force  required  to  perpetrate  the 
crime,  and  in  the  resistance  thereto.  A  person  is  guilty  of 
rape  if  he  '*  ravish  and  carnally  know  any  female  of  the 
age  of  thirteen  years  or  more  by  force  and  against  her  • 
will."  Code,  sec.  3861.  He  is  guilty  of  forcible  defilement 
if  he  "  take  any  woman  unlawfully  and  against  her  will, 
and,  by  force,  menace  or  duress,  compel  her  *  *  * 
to  be  defiled."  Code,  sec.  3862.  In  each  case  the  act 
must  be  unlawful  and  against  the  will  of  the  female. ' 
In  case  of  rape,  it  must  be  accomplished  by  force,  and 
in  case  of  forcible  defilement  '*by  force,  menace  or 
duress."  The  words  '*  ravish  and  carnally  know,"  used 
to  define  '*rape,"  are  not  used  to  define  *' forcible  defile- 
ment;" but  to  defile  may  mean  *' to  pollute,"  ''to  cor- 
rupt the  chastity  of,"  "to  debauch"   or  "to  violate." 
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Webst  Diet.  "Violate"  and  ''force"  are  synonymous 
with  "ravish."  Code,  sec.  3862.  By  referring  to  the 
indictment,  we  find  words  used  which  would  be  proper 
in  charging  the  crime  of  rape,  but  they  also  express 
elements  of  the  crime  of  forcible  defilement,  and  to 
some  extent  describe  the  means  by  which  it  wa&  accom- 
plished in  this  icase.  The  indictment,  considered  as  an 
entirety,  clearly  shows  an  intent  to  charge  the  offense 
last  named,  and  is  not,  therefore,  vulnerable  to  the 
objection  made. 

II.     The  appellant  asks  a  reversal  of  the  judgment 
of  the  district  court  on  the  ground  that  the  evidence  was 

2 :  evidence  uot  Sufficient  to  sustdlu   the    verdict.     It 

-  ^erSiot:*Sor.  appears  that  appellant  was  a  merchant 
roboration.  engaged  in  business  at  Big  Rock;  that, 
about  two  weeks  before  the  commission  of  the  offense 
charged,  the  prosecutrix  called  at  his  place  of  business 
to  purchase  a  few  articles  of  merchandise;  that  she  had 
never  seen  defendant  before,  was  sixteen  years  of  age, 
uneducated,  without  knowledge  of  men,  and  of  a  mental 
development  much  less  than  the  average  of  girls  of  her 
age;  that  she  was  accompanied  by  a  brother,  who  was 
induced  by  defendant  to  leave  the  store;  that  the  defend- 
ant was  alone  with  the  prosecutrix,  and  indulged  in 
improper  conduct  towards  her,  but  failed  to  have  sexual 
intercourse;  that  he  told  her  he  would  visit  her  at  her 
home;  that  about  two  weeks  later  he  rode  to  her  father's 
plac^  in  a  creamery  wagon,  and  while  the  mother  of  the 
prosecutrix  was  engaged  in  conversation  with  the  d^river 
of  the  wagon,  in  front  of  the  house,  the  defendant 
induced  prosecutrix  to  go  with  him  through  a  strip  of 
corn  to  some  stacks  twenty -four  rods  back  of  the  house; 
that  he  pulled  her  through  the  corn-field,  having  hold 
of  one  hand;  that  she  tried  to  pull  away  from  him,  but 
made  no  outcry,  although  within  hearing  of  her  mother 
and  others;  that  when  the  stacks  were  reached  he  drew 
her  between  them,  pushed  her  down,  and  by  using  some 
force  had  carnal  knowledge  of  her;  that  she  made  no 
outcry  and  offered  but  little  resistance;  that  her  mother 
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reached  the  stacks  and  discovered  the  sexual  intercourse 
before  it  was  completed;  that  she  upbraided  defendant, 
and  charged  him  with  improper  conduct,  in  the  presence 
of  the  driver  of  the  wagon,  in  consequence  of  which  the 
latter  refused  to  allow  him  to  ride  further.  Appellant 
contends  that  the  evidence  shows  that  whatever  he 
did  was  done  with  the  consent  of  the  prbsecutrix;  that 
she  knew  of  his  conduct  in  his  place  of  business;  knew 
that  he  was  intending  to  visit  her;  and  that  she  agreed 
to  all  that  was  done.  He  denies  having  had  sexual 
intercourse  with  her,  but  is  contradicted  by  so  great  a 
weight  of  evidence  that  there  is  no  doubt  that  his  denial 
is  false.  The  testimony  of  the  prosecutrix  as  to  her 
resistance  and  the  force  used  by  defendant  to  accomplish 
his  purpose  is  not  corroborated,  but  such  corroboration 
was  not  required.  See  State  v.  Orossheim^  ante^  p*  75. 
The  jury  were  authorized  to  believe  her  statement  as  to 
her  resistance  and  the  force  used  by  defendant,  and  that 
he  accomplished  his  purpose  against  her  will.  In  our 
opinion,  the  evidence  is  ample  to  sustain  the  verdict. 
See  Pollard  t>.  Staie^  2  Iowa,  670. 

III.    A  witness  was  permitted  to  testify  that  he 
examined  the  clothing  worn  by  the  prosecutrix  at  the 

3^ .  evidence  ^™®  *^®  ofleuse  was  Committed  and  found 

asto^bodyof  certain  stains  thereon.  Appellant  com- 
plains of  the  admission  of  that  testimony. 
It  is  true  the  stains  were  not  very  fully  described;  but 
the  evidence  was  admitted  for  the  purpose  of  showing 
that  sexual  intercourse  had  been  attempted  or  accom- 
plished, and  the  stains  were  understood  to  be  of  that 
character.  If  they  were  not,  the  fact  could  have  been 
shown  on  cross-examination.  The  evidence  was  not 
offered  to  show  that  defendant  was  the  one  who  com- 
mitted the  crime  in  question,  but  as  tending  to  show 
that  the  crime  had  in  fact  been  committed;  and  for  that 
purpose,  we  think,  it  was  competent.  The  cases  of 
State  V.  Stowell,  60  Iowa,  538,  and  State  v.  Painter^  50 
Iowa,  319,  are  not  in  conflict  with  the  conclusion  we 
have  reached. 
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IV.  -  Objection  is  made  to  some  of  the  instrnctions 
given  to  the  jury.  In  addition  to  what  we  have  already 
said,  it  is  only  necessary  to  say  that  we  have  examined 
the  instructions  with  care,  and  do  not  find  them  errone- 
ous as  applied  to  the  facts  in  this  case.  The  judgment 
of  the  district  court  is  Affirmed. 
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1.  HouBes  of  HI  Fame:  nn>iCTMENT:  statute  followed.  An 
indictment  which  charges  that  the  defendant  kept  a  house  of  iU 
fame,  resorted  to  by  divers  persons  for  the  purposes  of  prostitution 
or  lewdness,  is  not  bad  for  duplicity  on  account  of  the  use  of  the 
word  "or"  instead  of  "and."  The  indictment  being  in  the  lan- 
guage of  the  statute  in  that  particular,  it  is  not  subject  to  the 
objection  raised  as  to  its  form.     (See  citations  in  opinion.) 

2.     :  EVIDENCE :  COMPETENCY.    In  such  case  it  was  proper  to 

permit  a  witness,  who  was  an  omnibus-driver,  and  who  had  often 
taken  women  to  defendant's  house,  to  testify  that  one  woman 
whom  he  took  there  said  to  him  that  if  "he  saw  any  boys  that 
wanted  to  come  over  to  fetch  them  over."  Such  testimony  was 
competent  to  show  the  character  of  the  women  who  made  the 
house  a  stopping  place,  and  was  admissible,  though  the  conversa- 
tion was  not  had  in  defendant's  presence. 

3.     :   EVIDENCE  TO  SUPPORT   VERDICT.     Where  the  evidence 

showed  that  defendant's  house  was  known  as  a  house  of  ill  fame, 
and  that  lewd  women  and  licentious  men  made  it  a  place  of  resort, 
the  evidence  was  sufficient  to  support  a  verdict  of  guilty  of  keep- 
ing a  house  of  iU  fame. 

4.     :  LEWDNESS :  DEFINITION.    In  a  prosecution  for  keeping  a 

house  of  ill  fame,  the  court  defined  lewdness  to  be  an  "irregular 
indulgence  of  the  animal  desires."  Hdd  that,  while  the  definition 
was  inaccurate,  it  was  not  misleading,  as  the  jury  would  easily 
understand  from  the  nature  of  the  case  that  the  court  meant 
unlawful  commerce  between  the  sexes. 

5.  Criminal  Practice :  misstatement  of  law  bt  counsel.  Counsel, 
in  a  prosecution  for  keeping  a  house  of  ill  fame,  in  argument  to 
the  jury,  said :  "  The  rule  is  that  if  defendant  has  evidence  at  his 
command,  and  fails  to  use  it,  it  weighs  against  him,"  and  under 
this  rule  he  drew  the  inference  that  defendant  was  guilty  ; 
because,  if  he  was  not,  he  could  have  proved  the  contrary  by  his 
wife  and  son,  whom  he  failed  to  put  upon  the  stand.  Held  that, 
though  the  rule  as  stated  was  wrong  (which,  however,  is  not 
decided),  yet  a  misapprehension  and  misstatement  of  the  law  by 
counsel  in  argument  is  no  ground  for  a  reversal. 
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Appeal  from  Benton  District  Court.— Ho^'.   Q.  M. 

Gilchrist,  Judge. 

Piled,  May  9,  1890. 

Defendant  was  indicted  and  tried  for  keeping  a 
house  of  ill  fame,  and  from  a  verdict  of  guilty,  and 
judgment  thereon,  he  apppeals. 

W.  O.  Connelly  for  appellant. 

John  T,  Stone^  Attorney  General,  and  J.  T.  Christy, 
County  Attorney,  for  the  State. 

RoTHROCK,  C.  J. — I.     It  is  claimed  by  counsel  for 

appellant  that  the  court  erred  in  overruling  a  motion 

1.  HouBM  of  111   *^  quash  the  indictment.      The  charging 

SStiSatSte  part  of  the  indictment  is  as  follows :  "  That 

fouowed.       tjjQ  gg^i^  defendant,  Daniel  Toombs,  did  on 

or  about  the  first  day  of  May,  1886,  and  on  divers  other 
days  between  that  day  and  the  finding  of  this  indict- 
ment, in  the  county  of  Benton,  and  state  of  Iowa, 
unlawfully  and  wilfully  keep  a  house  of  ill  fame, 
resorted  to  by  divers  persons,  whose  names  are  unknown 
to  this  grand  jury,  for  the  purpose  of  prostitution  or 
lewdness,  contrary*  to  and  in  violation  of  law."  The 
ground  of  the  motion  was  that  the  indictment  charged 
two  offenses,  because  it  is  stated  therein  that  the 
defendant  kept  a  house  of  ill  fame,  resorted  to  for  tho 
purposes  of  "prostitution  or  lewdness."  The  objection 
is  that  the  word  "and"  should  have  been  used  between 
the  words  "prostitution"  and  "lewdness."  The  objec- 
tion appears  to  us  to  be  without  merit.  The  crime 
charged  in  the  indictment  is  keeping  a  house  of  ill 
fame,  which  is  a  single  offense,  and  the  statement  of 
what  was  carried  on  or  permitted  at  the  house  is  but  a 
statement  of  what  acts  may  constitute  the  crime. 
Moreover,  the  indictment  is  in  the  very  language  of  the 
statute.      This  is  sufficient.     An  indictment  charging 
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an  offense  in  the  language  of  the  statute  is  not  open 
to  objection  on  account  of  its  form.  State  n.  Smithy  4(5 
Iowa,  670;  State  v.  Curraii^  51  Iowa,  112;  State  v. 
Brewer  J  63  Iowa,  735. 

II.  The  defendant  objected  and  excepted  to  certain 
testimony  given  in  behalf  of  the  state  by  a  witness 

named  W.  W.  Brewer.  He  was  the  driver 
*'  ^p5e2S^*  of  an  omnibus,   and  testified  that  he  had 

frequently  taken  women  to  the  defendant's 
house,  in  daytime  and  at  night.  He  was  asked  the 
following  question :  ''Do  you  remember  any  conversa- 
tion you  had  with  one  there  last  winter?"  The  ques- 
tion was  objected  to  unless  the  conversation  with  the 
woman  was  in  the  presence  of  the  defendant.  The 
objection  was  overruled,  and  the  witness  answered  as 
follows:  *' There  was  one  said  if  I  saw  any  boys  that 
wanted  to  come  over  to  fetch  them  over.  That  is  all." 
It  is  claimed  that  this  testimony  was  hearsay,  and,  not 
being  in  defendant's  presence,  he  was  not  boi^nd  by  it, 
and  that  any  man  might  be  ruined  by  designing  women 
making  such  statements.  We  think  the  evidence  was 
competent.  It  was  a  most  material  fact  tending  .to 
sustain  the  indictment.  It  showed  that  the  woman 
making  the  statement  was  a  prostitute,  and  that  she 
entered  the  defendant's  house  and  gave  out  an  invita- 
tion or  request  to  the  witness  to  bring  men  to  the  house. 
The  character  of  the  women  who  made  the  house  a 
stopping  place  could  be  shown  by  their  conversation 
not  in  the  presence  of  the  defendant. 

III.  It  is  further  urged  that  the  verdict  is  not 
supported  by  the  evidence.     We  cannot  reverse  the 

judgment  on  this  ground.     It  is  sufficiently 

to  support       shown  that  the  defendant  was  the  keeper 

yerolot.  ^ 

of  the  house,  and  that  it  had  the  reputation 
of  being  a  house  of  ill  fame.  The  evidence  of  the  bad 
reputation  of  the  house  is  abundant  to  establish  the 
fact  that  it  was  known  as  a  house  of  ill  fame,  and  it  is 
sufficiently  shown  that  lewd  women  made  it  a  place  of 
resort,   and  that  men  of  licentious  repute  visited  the 
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house.    In  short,  the  verdict  appears  to  us  to  be  well 
supported  by  evidence. 

IV.  The  third  paragraph  of  the  charge  given  by 
the  court  to  the  jury  is  as  follows:     "3.     You  must 

also  determine  whether  said  house,  if  vou 

4»        ;  lewd-  ■" 

nesB:  deflni-  find  it  is  oue  of  ill  fame,  was  resorted  to 
for  the  purpose  of  prostitution  or  lewdness. 
Prostitution  is  the  common  lewdness  of  a  woman  for 
gain,  or  the  oflfering  of  her  person  to  indiscriminate 
intercourse  with  men,  while  lewdness  is  irregular  indul- 
gence of  the  animal  desires.  In  determining  the  ques- 
tion whether  said  house  was  resorted  to,  you  are 
authorized  to  consider,  as  shown  in  the  evidence,  the 
character  of  the  women,  if  any,  resorting  or  repairing 
to  said  house,  the  conduct  of  men  visiting  said  house, 
and  times  men  went  to  said  house,  the  length  of  their 
stay,  and  any  other  facts  or  circumstances  in  evidence 
tending  to  show  why  women  resorted  to  said  house,  if 
you  find  any  did  resort  to  it."  It  is  objected  that  this 
instruction  gives  an  incorrect  definition  of  the  word 
''lewdness;"  that  irregular  indulgence  in  animal 
desires  is  not  necessarily  unlawful.  It  is  true  that  the 
word  "unlawful,"  instead  of  "irregular,"  would  have 
been  a  more  accurate  definition.  But  there  was  no  pos 
sible  prejudice  to  the  defendant  by  reason  of  this  tech- 
nical inaccuracy.  The  whole  subject  of  the  investigation 
on  the  trial  was  whether  the  plaintiff  was  the  keeper  of 
a  house  where  unlawful  commerce  between  the  sexes 
was  carried  on  and  permitted.  The  jury  could  not  have 
considered  any  other  question. 

V.  Lastly,  it  is  urged  that  one  of  the  counsel  on 
the  part  of  the  state,  in  making  the  closing  argument  to 

the  jury,  wrongfully,  and  to  the  prejudice 
pniotio©:  mis-  of  the  defendant,  made  use  of  the  following 

state  men  t  of  ^ 

jjwbyooun-   language:    "The  rule  is  that  if  defendant 
has  testimony  at  his  command,  and  fails  to 
use  it,  it  weighs  against  him.    Now,  there  are  no  per- 
sons in  the  wide  world    that   know  as  well  as  Dan 
Toombs '  wife  and  son  whether  there  were  women  kept 


MAT  TERM,  1890.  745 

The  State  v.  Rainsbarger. 

there  in  the  last  three  years.  Why  did  he  Hot  put  them 
on  the  stand?  No,  gentlemen,  it  is  true  that  he  kept 
them  there  right  along.  If  it  were  not  so,  Dan  would 
have  put  his  wife  and  son  on  the  witness  stand  and 
shown  it  was  not  so."  It  is  claimed  that  the  rule  of  law 
stated  by  counsel  for  the  state  is  not  correct.  It  may 
be  that  it  was  not.  That  question  we  do  not  determine. 
The  court  made  no  ruling  on  the  question.  We  do  not 
think  that  the  language  should  be  regarded  as  prejudi- 
cial misconduct  of  counsel.  In  the  argument  of  a  cause 
to  a  jury  counsel  ought  not  to  be  prevented  from  draw- 
ing inferences  from  the  evidence,  and  commenting  upon 
the  conduct  of  the  parties.  Some  latitude  must  be 
allowed  in  this  respect.  If  it  is  misconduct  for  counsel 
to  claim  that  a  certain  proposition  is  law,  and  it  trans- 
pires that  he  is  wrong,  and  that  the  law  is  otherwise, 
very  few  verdicts  would  be  allowed  to  stand.  The 
judgment  of  the  district  court  will  be 

Affirmed. 


The  State  v.  Rainsbarger. 

1.  Assault  with  Intent  to  Kill :  evidence  to  convict.  Defendant 
was  indicted  for  an  assault  alleged  to  have  been  made  upon  one 
S.,  by  shooting  at  him  with  a  revolver,  with  intent  to  kill  him. 
The  evidence  (see  opinion)  as  to  the  number  of  shots  fired  by 
defendant,  and  as  to  whether  he  intended  to  in  jure  S.,  was  con- 
flicting, and,  as  the  trial  court  refused  to  set  aside  a  verdict  of 
guilty  as  not  being  sustained  by  the  evidence,  this  court  cannot 
interfere. 

2.  Criminal  Law :  instructions  :  proof  beyond  reasonable 
DOUBT.  Where  the  court  in  one  instruction  has  made  it  plain  that 
the  state  must  prove  the  facts  constituting  defendant's  guilt 
beyond  a  reasonable  doubt,  it  is  not  prejudicial  error  to  begin 
other  instructions  thiis:  *'If  you  And  from  the  evidence  that 
defendant,"  etc.,  without  each  time  saying,  **If  you  find  beyond 
a  reasonable  doubt,"  etc. 

8.  :  impeachment  op  defendant  :  instruction  as  to  evi- 
dence. Where  defendant  in  a  criminal  case  was  a  witness  in 
his  own  behalf,  and  there  was  evidence  tending  to  impeach  him, 
the  court  rightly  instructed  that  the  impeaching  evidence  should 
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only  be  considered  to  the  extent  of  determining  the  weight  and 
credit,  if.  any,  to  be  given  to  defendant 's  testimony  as  a  witness  in 
his  own  behalf ;  and  it  was  'not  necessary  to  add  that  the  jury 
should  not  allow  it  to  influence  them  in  any  manner  against  the 
defendant  as  a  party  to  the  suit. 

4.  :  instructions:  when  properly  refused.  An  instruc- 
tion asked  is  rightly  refused  when  the  same  thought  is  clearly 
expressed  in  the  instructions  given. 

Appeal  from  Hardin   District  Court — Hon.   D.   D. 

Miracle,   Judge. 

Filed,  Mat  9,   1890, 

Defendant  was  indicted  by  the  grand  jury  of 
Hardin  oounty  for  the  crime  of  assault  with  intent 
to  commit  murder,  alleged  to  have  been  committed 
as  follows:  "The  said  Joseph  Rainsbarger,  on  the 
twenty-seventh  day  of  February,  1886,  in  the  county 
aforesaid,  in  and  upon  one  Christian  Smith,  did  commit 
an  assault  with  a  deadly  weapon,  being  a  revolver 
loaded  with  powder  and  ball,  and  held  in  the  hands  of 
the  said  Joseph  Rainsbarger,  then  and  there  did  wil- 
fully, feloniously,  and  with  malice  aforethought,  shoot 
off  and  discharge  the  contents  of  said  revolver  at  and 
against  the  said  Christian  Smith,  with  specific  intent, 
then  and  there,  him,  the  said  Christian  Smith,  to  kill 
and  murder,  contrary  to  the  law."  Defendant  having 
pleaded  not  guilty,  the  case  was  submitted  to  a  jury, 
and  a  verdict  returned  finding  the  defendant  guilty  of 
an  assault  with  intent  to  inflict  great  bodily  injury. 
Defendant's  motion  for  a  new  trial  was  overruled,  and 
judgment  entered  on  the  verdict,  to  all  of  which  the 
defendant  excepted,  and  from  which  judgment  he 
appeals. 

Albrook  &  Hardin^  for  appellant 

H.  L.  Huff  and  John  T.  Stone^   Attorney  General, 
for  the  State. 
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Given,  J. — I.  Counsel  for  appellant  urge  in  argu- 
ment that  the  evidence  is  insufficient  to  sustain  the 
1.  Assault  with  ^erdict,  and  that  the  court  erred  in  giving 
Ivwenoeto^^"  and  refusiug  Certain  instructions.  The  tes- 
oonviot.  timony  shows  without  conflict  that  about 
five  o'clock  p.  m.,  of  the  day  named,  the  defendant 
was  on  horseback,  in  the  road  in  front  of  Christian 
Smith' s  house,  and  that  he  then  and  there  discharged  a 
revolver  once  or  twice.  That  at  that  time  Smith  was 
squatted  down  alongside  of  his  corn-crib,  his  back, 
towards  the  gate  opening  into  the  highway,  engaged  in 
picking  up  com  from  the  ground.  Smith  testifies  that 
on  hearing  th^  first  shot  he  made  a  couple  of  steps 
(towards  the  gate,  and  saw  the  defendant  sitting  on  bis 
liorse  at  about  the  center  of  the  gate,  and  that  defend- 
ant then  fired  a  second  shot  at  him ;  that  he  heard  the 
first  ball  whiz  past  his  head  ;  that  after  firing  a  second 
shot  the  defendant  rode  a  little  ways  south,  and  then 
returned,  and  hitched  his  horse  at  the  gate,  came  into 
the  yard,  and  used  profane,  abusive  and  threatening 
language  towards  him  (Smith);  that  at  the  time  the 
second  shot  was  fired  his  (Smith's)  dog  was  in  the 
yard,  between  him  and  the  defendant.  Smith  is  cor- 
roborated by  several  witnesses  as  to  the  number  of 
shots  fired,  and  what  took  place  after  the  second  shot. 
Defendant  testified  that  he  did  not  see  Smith  at  the 
time  he  fired  the  revolver  ;  that  he  shot  at  the  dog,  and 
that  when  Smith  jumped  up  and  hallooed  he  told  him 
that  he  was  shooting  at  the  dog ;  that  he  had  no  ill 
feeling  towards  Smith;  that  the  dog  was  south  of 
the  gate  when  he  shot  at  him  ;  that  he  only  shot  once  ; 
that  he  did  not  stop  at  the  gate,  did  not  go  into  Smith's 
yard,  and  did  not  swear  at  him,  nor  call  him  hard 
names.  John  Rainsbarger,  brother  of  the  defendant, 
testified  that  he  was  in  a  field  thirty  rods  distant; 
heard  one  shot ;  saw  Smith's  dog  there  ;  that  defendant 
was  ten  yards  south  of  the  gate  when  he  shot ;  that  the 
dog  was  running  and  barking  at  the  horse  ;  that  he 
did  not  hear  a  second  shot;  nor  see  defendant  stop 
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at  the  gate.  There  is  considerable  testimony  as  to  how 
much  of  the  side  of  the  corn-crib  coald  be  seen  from 
diflfprent  points  alongside  of  the  gate.  There  was  also 
some  testimony  tending  to  show  that  aboat  one  year 
previous  to  this  Smith's  wife  had  accused  the  defendant 
of  injuring  an  animal  belonging  to  Smith. 

This  is  a  sufficient  statement  of  the  testimony  to 
show  that  there  was  a  conflict  as  to  how  many  shots 
the  defendant  fired,  and  whether  he  intended  to  injure 
Smith.  In  State  v.  Elliott,  16  Iowa,  79,  the  court 
says :  "  And,  while  we  recognize  the  duty  of  the  court 
to  interfere  with  an  unjust  verdict,  it  should  neverthe- 
less be  well  satisfied,  when  the  testimony  is  conflicting, 
of  its  insufficiency  to  convince  the  judgment,  reason 
and  conscience  of  the  triers,  before  setting  aside  the 
conclusion  arrived  at,  a^s  it  must  be  presumed,  after  the 
requisite  patient  thought  and  attention ;  and  espe- 
cially is  this  so  when  the  court  below  has  refused 
to  disturb  such  verdict."  We  are  clearly  of  the 
opinion  that  the  judgment  in  this  case  should  not  be 
reversed  on  the  grounds  of  insufficient  evidence. 

II.  After  instructing  the  jury  fully  and  explicitly 
in  the  second  paragraph  of  the  charge  as  to  the  degree 
2  CBiMUfALiaw:  ^*  proof  required  to  convict,  the  court  says 
S-cwfbeySSd  ^^  *^®  fourteenth  paragraph:  '*If  you 
dSSbtl*"*  ^^^  trom  the  evidence  that  the  defendant," 
etc.  Appellant  complains  because  the  jury 
were  not  again  instructed  that  they  must  find  beyond  a 
reasonable  doubt.  Taking  the  instructions  together, 
there  was  no  room  for  misapprehension  or  mistake  as  to 
what  was  meant  in  the  fourteenth  paragraph ;  it  was 
manifest  that  the  finding  therein  referred  to  must  be 
beyond  reasonable  doubt.  In  the  fifteenth  paragraph 
the  court  says:  "If  you  find  from  the  evidence  that 
the  defendant  shot  at  the  witness'  dog,  and  not  at  the 
witness,  such  shooting  would  not  render  the  defendant 
guilty  of  any  degree  of  the  offenses  charged  in  the 
indictment."  Appellant  complains  that  the  jury  were 
not  thereby  instructed  that,  if  there  was  a  reasonable 
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doabt  as  to  which  of  the  two  was  shot  at,  they  shoald 
acquit.  It  is  true,  as  stated,  that  the  principal  point 
in  dispute  was  whether  the  defendant  shot  at  the  dog  or 
at  the  man,  and  equally  true  that,  to  convict,  the  jury 
must  find  that  he  shot  at  .the  man.  No  doubt  could 
have  existed  in  the  minds  of  the  jury  on  this  subject, 
after  considering  the  second  instruction,  in  connection 
with  the  one  under  notice. 

III.    The  defendant  being  examined  as  a  witness 
in  his  own  behalf,  the  state  introduced  evidence  as  to 

8 :  Impeach-  ^^^  moral  character,  and  character  for  truth 

SSdi^^^iS-  and  veracity,  together  with  similar  evidence 
to™Siden".  as  *<>  Other  witnesses.  After  instructing 
the  jury  as  to  this  class  of  testimony,  the 
court  said,  respecting  defendant,  as  in  the  case  of  the 
other  witnesses  sought  to  be  impeached :  ''  This  evidence 
should  only  be  regarded  by  you  to  the  extent  of  deter- 
mining the  weight  and  credit,  if  any,  to  be  given  to  his 
testimony  as  a  witness  in  his  own  behalf."  Appellant 
complains  that  the  court  did  not  restrict  the  applica- 
tion of  this  evidence  to  the  weight  to  be  given  to  the 
defendant's  testimony,  and  did  not  instruct  the  jury 
that  it  should  not  be  allowed  to  influence  fhem  in  any 
manner  against  the  defendant  as  a  party  to  the  suit. 
We  think  the  court  very  clearly  restricted  its  applica- 
tion to  the  defendant*  as  a  witness. 

Appellant  complains  of  the  refusal  of  the  court  to 
give  the  following  instruction :  *^If  there  is  a  reasonable 

4 .  jnatTOo-   doubt  in  your  minds,  from  all  the  evidence 

pro^riy^JS?    "^  *^®  ^^se,  as  to  whether  the  defendant 
fuBed.  qJ^q^  ^^  Christian  Smith,  or  at  the  dog,  then 

you  should  acquit."  This  thought  is  clearly  embraced 
in  the  instructions  given.  We  have  examined  the 
record  with  respect  to  errors  assigned,  whether  argued 
or  not,  and  our  conclusion  upon  the  whole  record  is 
that    the    judgment  of  the  district  court  should   be 

Affirmed. 
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The  State  v.  Seveeson. 

Criminal  Law :  judgment  of  auiLTT  of  one  of  several  counts  : 
INFERENCE  AS  TO  THE  OTHERS.  Defendant  was  tried  before  a 
justice  of  the  peace  upon  an  information  charging  four  distinct 
offenses  in  as  many  counts.  The  justice  found  him  guilty  on  the 
first  count,  but  made  no  finding  of  record  upon  the  other  counts. 
Held  that  he  was,  by  inference,  acquitted  on  the  other  counts, 
and  that,  upon  an  appeal  by  him  to  the  district  court,  he  could  not 
be  again  legally  tried  upon  any  but  the  first  count. 

Appeal  from  Winneshiek  District  Court. — Hon.  L.  E. 

Fellows,  Judge. 

Piled,  May  9,  1890. 

The  defendant  was  arrested  and  taken  before  a 
justice  of  the  peace  on  an  information  for  selling  intox- 
icating liquor.  The  information  contained  four  counts, 
charging  separate  offenses.  Upon  the  trial  before  the 
justice  the  following  appears  to  be  his  finding :  ''I  find 
defendant  guilty  as  charged  in  count  one  of  the  infor- 
mation." No  specific  finding  is  made  as  to  the  other 
three  counts,  and  a  fine  of  fifty  dollars  was  imposed. 
The  defendant  appealed  to  the  district  court.  In  the 
district  court  the  question  was  submitted  as  to  the 
defendant's  guilt  on  the  four  counts  of  the  information; 
and  the  jury  specifically  found  the  defendant  not  guilty 
on  the  first,  second  and  third  counts,  and  guilty  on  the 
fourth  count.  The  defendant  moved  the  court  in  arrest 
of  judgment,  and  for  a  new  trial,  on  the  ground  that  the 
defendant  had  been  acquitted  before  the  justice  on 
the  fourth  count  of  the  information,  and  that  he  could 
not  again  be  tried  for  the  same  ofl'ense,  which  motions 
were  overruled,  and  a  fine  and  costs  imposed,  from 
which  the  defendant  appeals. 

Granger,  J. — The  case  is  before  us  on  a  transcript, 
and  we  are  without  brief  or  argument.  The  record  sug- 
gests only  the  one  question :     Was  the  finding  of  the 
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justice  an  acquittal  as  to  the  fourth  count  of  the  infor- 
mation ?  The  cause  was  submitted  to  the  justice  on  the 
testimony,  and  the  record  exempts  none  of  the  counts 
from  the  purposes  of  the  trial.  The  counts  of  the  infor- 
mation are  numbered,  and  they  specify  separate  ofifenses. 
The  court  finds  the  defendant  guilty  on  one  count  only, 
and  names  the  count  ''Count  1."  The  defendant, 
being  put  upon  trial  as  to  all  the  cou^its,  was  entitled  to 
a  finding  as  to  all,  and  we  think  the  legal  inference  of 
the  finding  and  record  is  that  the  defendant  was  not 
guilty  as  to  the  counts  2,  3  and  4.  The  case  of*  Slate  v. 
Mailing^  11  Iowa,  239,  is  quite  distinguishable.  In 
that  case  there  were  five  counts  in  the  information,  and 
on  the  trial  before  the  justice  there  was  a  general  find- 
ing ''as  guilty  as  charged  in  the  information."  The 
inference  from  such  a  finding  would  be  guilty  on  all  the 
counts.  But,  if  there  had  been  a  finding  of  guilt  as  to 
counts  1  and  2,  no  such  inference  could  follow;  but,  on 
the  contrary,  an  inference  of  acquittal  would  follow  as 
to  the  counts  not  specified.  The  specification  of  guilt 
as  to  one  or  more  counts  operates  to  exclude  the  same 
finding  as  to  others.  In  that  case  the  court  imposed  a 
fine  of  twenty  dollars,  which  was  the  penalty  for  but 
one  offense,  and  the  language  of  the  opinion  indicates 
that  the  justice  made  a  "general  finding"  on  all  the 
counts,  and  imposed  a  fine  for  a  "  general  offense."  If 
the  judgment  was  general  on  the  information,  the 
appeal  therefrom  would  bring  up  the  entire  case  for 
retrial,  for  there  was  no  record  of  acquittal  as  to  any 
count,  either  in  terms  or  by  legal  inference.  In  this 
case  before  the  justice  there  was  a  finding  of  guilty  as 
to  "  count  1."  No  judgment  of  conviction  could  have 
been  upon  any  other  count,  and  there  could  be  no 
appeal  as  to  an  offense  not  prosecuted  to  judgment. 
The  appeal  is  from  the  judgment.  Code,  sec.  4697.  As 
a  legal  inference,  the  defendant  stood  acquitted,  before 
the  justice,  of  the  information,  except  count  1.  In 
the  district  court  he  was  acquitted  of  count  1,  and 
hence  he  stands  acquitted  of  the  entire  information. 
The  judgment  is  Reveksed. 
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Walker  v.  Preelovb. 

1.  Pleading :  WAIVER  OF  ERRORS.  After  defendant  had  been  ruled 
to  answer  in  thirty  days,  he  filed  a  motion  for  a  more  specific 
statement  of  the  cause  of  action,  and  plaintiff  moved  to  strike  this 
motion  from  the  files,  but  at  the  next  term  he  confessed  defend- 
ant's motion  and  filed  an  amendment  to  his  petition,  making  a 
more  specific  statement.  Held  that  by  so  doing  he  waived  all 
objections  to  proceedings  whose  object  was  to  require  him  to  do 
that  which  he  at  last  voluntarily  did. 

2.  Judgment  on  Defaidt:  SETTiNa  aside.  Where  a  judgment 
upon  default  was  rendered  upon  an  amended  petition,  of  which 
defendant  had  no  notice,  claiming  to  recover  largely  in  excess  of 
the  original  petition,  and  which  was  not  entered  ui>on  the  court 
calendars,  and  was  filed  only  a  short  time  before  the  default  was 
entered,  and  at  the  very  last  hour  of  the  term,  such  judgment  was 
properly  set  aside  upon  motion  made  at  the  next  term,  under 
section  8164,  paragraph  8,  of  the  Code. 

Appeal  from  Marshall  District  Court. — Hon.  S.   M. 

Weaver,  Judge. 

Piled,  May  10,  1890. 

Action  to  recover  attorney's  fees.  There  was  a 
judgment  upon  a  default  for  want  of  an  answer,  which, 
upon  motion  of  defendant,  was  set  aside.  Plaintiff 
appeals. 

Thomas  F.  Bradford  and  Warren  Walker^  for 
appellant. 

James  Allison  and  Henderson  &  Hargravey  for 
appellee. 

Beck,  J. — I.  On  the  first  day  of  October,  1887, 
plaintiff   filed  his  petition  in  this  case,   claiming  of 

defendant  one  thousand  dollars  for  fees  and 
waiver  of       expcuscs  arising  on  account  of  services  ren- 
dered by  plaintiff  as  a  lawyer  in  defending 
defendant  against  a  prosecution  by  the  state.    On  the 
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eleventh  day  of  Pebrnary,  1888,  defendant  appeared, 
and  was  allowed  thirty  days  in  which  to  answer,  and 
the  case  was  continued.  On  the  twentieth  of  February 
defendant  filed  a  motion  for  leave  to  file  an  attached 
motion  for  a  more  specific  statement  of  plaintifF  's  cause 
of  action.  On  the  same  day  plaintiff  filed  a  motion  to 
strike  these  papers  from  the  files.  On  the  twenty-third 
day  of  April,  1888,  which  we  understand  was  at  the 
next  term,  plaintiff  confessed  the  objection  raised  by 
defendant's  motions  just  referred  to,  and  filed  an 
amendment  to  his  petition,  making  a  more  specific 
statement  of  the  cause  of  action,  and  claiming  to 
recover  thirty-five  hundred  dollars  instead  of  one  thou- 
sand dollars,  as  prayed  tor  in  the  original  petition;  and 
on  the  same  day  a  default  was  entered  against  defend- 
ant, and  a  judgment  rendered  thereon  for  thirty-five 
hundred  dollars,  the  sum  claimed  in  the  amended  peti- 
tion. On  the  seventeenth  day  of  August,  in  vacation, 
the  defendant  moved  to  set  aside  the  default  and 
judgment  on  the  ground  of  irregularities,  shown  by 
affidavits  accompanying  the  motion,  consisting  in 
demanding  and  granting  the  default  on  the  day  when 
the  amended  petition  was  filed,  and  at  the  very  last 
hour  of  the  term,  which  adjourned  on  that  day  The 
case  had  not  been  entered  in  the  calendars  of  the  term, 
and  counsel  for  defendant  had  no  notice  that  the  case 
would  be  called  up,  and  had  cause  to  believe,  for  vari- 
ous reasons  stated,  that  no  further  business  would  be 
transacted  at  the  term,  in  which  they  were  interested, 
and  for  that  reason  they  had  left  the  court  house.  It 
is  shown  that  defendant,  in  good  faith,  intended  to 
defend  the  action,  and  did  not  fail  to  do  so  through 
negligence.  The  affidavits  filed  in  support  of  defend- 
ant's motion  tend  to  support  the  grounds  upon  which  it 
is  based,  and  justify  the  decision  of  the  court  setting 
aside  the  judgment. 

II.  Counsel  for  plaintiff  assigns  the  following 
errors  upon  the  record.  They  are  set  out  here  for  the 
reason  that  they  present  all  the  grounds  of  objection 
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urged  by  plaintiff,  and  enable  us  more  clearly  to 
answer  tbem :  "1.  The  court  erred  in  sustaining 
defendant's  motion  for  leave  to  file  motion  for  more 
specific  statement  in  petition  after  an  order  had  been 
made  by  agreement  requiring  defendant  to  answer, 
2.  The  court  erred  in  allowing  defendant  to  file  motion 
for  more  specific  statement,  after  an  order  had  been 
made  by  agreement  requiring  defendant  to  answer  in 
thirty  days.  3.  That  the  court  erred  in  not  entering  of 
record  the  order  striking  the  motion  for  more  specific 
statement  from  the  files.  4.  That  the  court  erred  in 
allowing  defendant  to  withdraw  motion  to  strike 
amended  petition,  and  to  file  answer  and  counter-affida- 
vit. 5.  That  the  court  erred  in  sustaining  the  motion 
to  set  aside  judgment  and  default,  for  the  reasons 
stated  in  the  objections  thereto.  6.  That  the  court  erred 
in  overruling  the  objections  filed  by  plaintiff  to  the 
motion  to  set  aside  judgment  and  default." 

III.  The  first  four  assignments  of  error  are  readily 
disposed  of  by  the  consideration  that  they  direct  objec- 
tions to  the  very  thing  which  defendants  ask  by  their 
motion  should  be  done,  namely,  a  more  specific  state- 
ment of  the  cause  of  action,  and  which  plaintiff,  by  his 
confession  of  the  error  pointed  out  by  the  motion, 
undertook  to  do,  and  by  the  amendment  filed  actually 
did.  Now,  surely,  plaintiff,  after  confessing  his  error 
in  the  petition,  and  curing  it  by  amendment,  cannot 
raise  any  complaint  based  upon  the  facts  and  action  of 
the  court  stated  in  these  assignments  of  errors,  all  of 
which  show  that  plaintiff  was  permitted  or  required 
to  do  that  which  he  voluntarily  performed. 

IV  The  last  two  assignments  of  error  relate  to  the 
action  of  the  court  in  setting  aside  the  judgment.     It  is 

first  insisted  that,  as  the  motion  is  made 

default:  tet-    uuder  Code,   section  2871,   it  should  have 

been  made  at  the  term  the  judgment  was 

rendered;  and,  as  it  was  made  at  a  subsequent  term,  it 

was  erroneously  sustained.     But  the  motion  was  made 

under  Code,  section  3164,  paragraph  3.     Surely,  it  was 
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an  irregularity  to  permit  a  judgment  by  default  to  be 
rendered  upon  an  amended  petition  at  the  tune  and 
under  thQ  circumstances  above  related.  Such  irregu- 
larity may  be  corrected  by  setting  aside  the  judgment 
upon  motion.  Code,  sec.  31«?7.  In  our  opinion,  the 
showing  made  upon  the  motion  sufficiently  supports 
the  order  of  the  court  setting  aside  the  judgment.  The 
court  below  had  before  it,  more  clearly  and  fully  than 
we  can  have,  the  facts  and  circumstances  involved  in 
the  case.  Surely,  it  will  not  be  claimed  that  justice 
will  permit  a  judgment  to  stand  which  was  rendered  by 
default  upon  an  amended  petition  of  which  defendant 
had  no  notice,  claiming  to  recover  largely  in  excess  of 
the  original  petition,  and  which  was  not  entered  on  the 
court  calendars,  and  was  filed  a  short  time  before 
the  default  was  entered,  and  at  the  very  last  hour  of  the 
term.  The  court  below  was  authorized  upon  the  evi- 
dence submitted  in  the  case  to  find  these  facts,  or,  at 
least,  it  cannot  be  said  that  such  a  finding  is  so  without 
the  support  of  the  evidence  as  to  require  us  to  interfere. 
It  is  our  opinion  that  the  judgment  of  the  district 
court  ought  to  be  Afh^ibmed. 
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[  The  following  opinion  was  retained  on  a  petition  for  rehearing 
and  did  not  come  into  my  hands  in  time  for  insertion  in  its  chrono- 
logical order. — ReportbilJ 
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McCoNNEjiL   V.    The   Iowa   Mutual   Aid    Associa- 
tion et  aL    - 

1.  Life  Insurance:  mutual  assessment  plan:  necessity  of 
ATTACHINQ  APPLICATION  TO  POLICY.  Laws  of  1880,  chapter  211, 
section  2,  requiring  applications  and  representations  upon  which 
policies  are  issued  to  be  attached  to  or  indorsed  on  the  policies,  and 
providing  that  an  omission  so  to  do  does  not  invalidate  the  policj, 
but  precludes  the  company  from  pleading  or  proving  the  falsity  of 
the  representations,  applies  to  mutual  life  insurance  companies  on 
the  assessment  plan,  although  neither  that  nor  any  similar  provis- 
ion is  found  in  Laws  of  1886,  chapter  65,  which  regulates  mutual 
benefit  associations.  (Compare  Cook  v.  Federal  Life  Ae^n,  74 
Iowa,  746.) 


2.      :  ACTION  ON  POUCY  :  LIMITATION  BY  TERMS  OP  POLICY.     The 

policy  sued  on  in  this  case  required  proofs  of  death  to  be  filed 
within  sixty  days,  and  action  on  the  policy  to  be  commenced  within 
six  months,  after  the  death  of  the  assured,  and  it  provided  that 
payment  should  be  made  within  forty-five  days  after  the  filing  of 
such  proofs.  Held  that,  even  if  defendant's  denial  of  liability 
immediately  after  the  death  of  the  assured  was  a  waiver  of  such 
proofs,  a  right  of  action  did  not  accrue  until  the  expiration  of  the 
forty-five  days,  and  that  an  action  commenced  within  six  months 
after  that  time  was  not  too  late. 

Appeal  from  Wapello  District   Court.— Hon.   H.  C. 

Traverse,  Judge. 


Filed,  October  2,  1889. 
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Action  in  chancery  to  compel  an  assessment  upon 
the  members  of  the  defendant  corporation,  and  the  col- 
lection and  payment  thereof,  to  the.  amount  of  two 
thousand  dollars,  upon  a  certificate  or  policy  issued  to 
the  husbaud  of  plaintiff  in  his  lifetime,  obligating  the 
defendant  corporation  to  make  such  assessment,  collec- 
tion and  payment  upon  his  death.  A  demurrer  to 
defendants'  answer  was  sustained,  and  defendants, 
standing  upon  certain  counts  of  their  answer,  refused 
to  further  plead,  and  appealed  from  the  judgment  on 
the  demurrer. 

McNeil  &  Tis^ale^  for  appellants. 

E.  L.  Burton  _  and  Payne  &  EicJieTberger^  for 
appellee. 

Beck,  J. — I.  The  petition  alleges  that  plaintiff's 
husband,  in  his  lifetime,  became  a  member  of  the  Iowa 
Mutual  Aid  Association,  a  corporation  organized  under 
the  laws  of  Iowa  for  the  purpose  of  insuring  the  lives  of 
its  members  upon  the  mutual  assessment  plan,  upon  the 
terms  and  conditions  prescribed  by  the  articles  of  incor- 
poration and  by-laws  of  the  association,  and  the  pol- 
icies or  certificates  issued  by  it,  or  contracts  entered 
into  with  the  members  insured;  that  such  a  certificate 
was  issued  to  plaintiff 's  husband,  or  such  a  contract 
was  entered  into  with  him  by  the  defendant  corporation; 
that  defendant  did  not  attach  to  the  certificate  or  policy, 
nor  endorse  thereon,  the  application  or  representations 
made  by  the  assured,  plaintiff's  husband,  which,  by  its 
terms,  are  made  a  part  of  the  policy;  and  that  the 
assured  subsequently  died,  and  was  at  the  time  of  his 
death  a  member  of  the  defendant  association.  The  peti- 
tion further  alleges  that  immediately  upon  the  death  of 
her  husband  she  gave  notice  thereof  to  the  association, 
and  within  sixty  days  caused  proofs  of  the  death  of  the 
assured  to  be  filed  with  the  secretary  of  the  association, 
which  complied  with  the  requirements  of  the  policy; 
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that  she  made  demand  about  one  month  before  suit  was 
brought  that  an  assessment  be  made,  as  required  by  the 
policy,  for  payment  of  the  sum  due  thereon,  and  was 
then  first  informed  by  the  association  that  it  would 
make  none,  and  that  it  denied  liability  on  the  policy; 
thus  waiving,  as  it  is  alleged,  proofs  of  loss.  The  certif- 
icate, or  policy,  is  made  a  part  of  the  petition,  and 
shows  that  it  was  issued  upon  the  consideration  of  the 
payment  in  cash  of  ten  dollars,  and  the  further  annual 
payment  of  $2.50,  and  the  prompt  payment  of  benefit 
assessments  to  be  legally  levied  by  the  association, 
which  became  bound  thereby  to  make  assessments  upon 
the  members  of  the  association  upon  the  death  of  the 
assured,  and  therefrom  to  pay  to  plaintiff  the  proceeds 
thereof,  not  exceeding  two  thousand  dollars,  in  forty- 
five  days  after  the  filing  of  proofs  of  death  of  assured, 
which,  with  notice,  shall  be  made  within  sixty  days 
after  death. 

Certain  conditions  were  indorsed  on  the  policy  and 
made  a  part  thereof.  One  was  in  this  language :  ' '  No 
action  of  any  kind  shall  be  maintained  upon  this  cer- 
tificate as  against  the  association  for  any  cause  connected 
therewith,  unless  satisfactory  proofs  are  furnished  the 
association  within  sixty  days,  nor  unless  such  ^.ction  is 
commenced  within  six  months  after  the  happening  of 
the  death  on  account  of  which  the  action  is  brought; 
any  statute  of  limitation  or  law  to  the  contrary  notwith- 
standing." 

The  answer,  in  the  fifth  count,  alleges  that  the 
assured,  in  an  application  required  by  the  articles  of 
association  and  by-laws  of  the  defendant  incorporation, 
represented  and  warranted  that  he  was  in  good  health, 
and  such  warranty  became  a  condition  of  the  policy, 
when  in  fact  he  was  not  in  good  health,  but  was  affected 
with  consumption,  an  incurable  disease  of  which  he 
afterwards  died.  It  is  alleged  in  the  sixth  count  of  the 
answer  that  the  action  is  barred  by  plaintiff 's  failure  to 
perform  the  condition  of  the  policy  requiring  proof  of 
death  to  be  furnished  within  sixty  days,  and  the  action 
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to  be  commenced  within  six  months  thereafter.  Other 
allegations  of  the  answer  assailed  by  the  demurrer  need 
not  be  recited,  as  defendant  does  not  stand  upon  its 
pleadings  presenting  them,  but  rests  upon  the  questions 
raised  by  the  action  of  the  court  in  sustaining  the 
demurrer  to  the  fifth  and  sixth  counts  of  the  answer. 

II.     The  demurrer  to  the  fifth  count  of  the  answer 
was  based  upon  the  ground  that  it  does  not  show  that 

the  application   or  representations   of  the 

■  anue :  mutual  assurcd  upou  which  the  policy  was  issued 

pianrneoes-    was  iudorsed  ou  or  attached  to  the   i)ol- 

slty  of  sttaoii-  *^ 

t?on*to^"*uo  ^^y*  ^^  required  by  section  2,  chapter  211, 
Acts  of  the  Eighteenth  General  Assembly. 
Miller's  Code  (1888)  p.  398.  This  statute  requires 
applications  and  representations  upon  which  policies  are 
issued  to  be  attached  to  or  indorsed  thereon,  and  pro- 
vides that  omission  so  to  do  does  not  invalidate  the 
policy,  but  the  insurance  company  is  precluded  from 
pleading  or  proving  the  falsity  of  the  representations. 
It  is  applicable  to  policies  and  contracts  for  life  insur- 
ance. Oook  V.  Life  Association^  74  Iowa,  746.  It  is 
held  in  that  case  that  the  language  of  the  act  is  so 
broad  and  comprehensive  that  it  applies  to  and  covers 
all  kinds  of  insurance  and  policies. 

Counsel  for  defendant  think  that  inasmuch  as  the 
provision  is  not  incorporated  into  chapter  66,  Acts 
Twenty-first  General  Assembly,  which  regulates  mutual 
benefit  associations,  and  no  similar  provision  is  found 
therein,  it  ought  to  be  held  that  it  is  superseded,  and  is 
not  now  applicable  to  the  class  of  insurance  to  which  the 
policy  in  the  case  before  us  belongs. 

But  there  is  no  conflict  between  the  two  acts,  and 
the  provision  in  question  is  in  no  respect  obnoxious  to 
the  subsequent  legislation. 

But  counsel  for  defendant  insist  that  the  system  of 
insurance  to  which  the  policy  involved  in  this  suit 
belongs  is  "purely  benevolent,"  and,  therefore,  ought 
not  to  be  subject  to  the  legislation  applicable  to  other 
classes  of  insurance.    We  think  the  "benevolence"  in 
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the  case  is  purchased  for,  at  least,  a  fair,  if  not  a  liberal, 
consideration,  and  rests  upon  a  contract  which  must  be 
regarded  and  enforced  by  the  law  as  all  other  contracts. 
It  will  not  do  to  recognize  a  rule 'which  requires  courts 
to  consider  the  purposes  of  contracts,  or  to  be  guided  in 
their  interpretation  and  the  application  of  remedies  for 
enforcing  them,  by  the  benefits  conferred  upon  the  con- 
tracting parties,  and  the  benevolent  purposes  they  had 
in  view  when  they  assumed  the  obligations  of  the 
contract. 

III.     The  demurrer  to  the  sixth  count  of  defendant's 
answer  is  on  the  ground  that  the  non-performance  of 

the  conditions  therein  pleaded,   requiring 

'  on  policy :      proof s  of  loss  to  be  filed  within  sixty  days 

terms  of        after  the  death  of  assured,  and  the  action 


to  recover  on  the  policy  to  be  commenced 
in  six  months  after  the  same  event,  does  not  operate  as 
a  bar  to  this  action. 

It  is  a  familiar  and  just  rule  recognized  by  the 
courts,  that  a  bar  created  by  statute  or  by  the  contract, 
to  an  action  for  a  breach  of  its  conditions  by  reason  of 
the  lapse  of  time,  will  not  commence  to  run  until  the 
right  of  action  accrues  ;  that  is,  the  plaintiff  must  have 
the  full  time  given  by  the  statute  or  contract  after  his 
right  of  action  arises,  in  which  to  commence  his  suit. 

The  sixth  count  of  the  answer  alleges  that  immedi- 
ately after  the  death  of  assured  plaintiff  repudiated  its 
obligation  to  pay  anything  upon  the  policy. 

It  is  insisted  that  such  denial  of  defendant's  liabil- 
ity dispensed  with  the  condition  requiring  notice  and 
proofs  of  loss  of  the  death  of  the  assured,  which  must 
be  given  before  suit  can  be  brought.  Without  so  hold- 
ing, this  position  may  be  assumed  for  the  purposes  of 
the  case.  But,  as  we  shall  see,  the  action  cannot  be 
commenced,  under  other  conditions  of  the  policy,  until 
the  expiration  of  forty-five  days  after  liability  on  the 
policy  has  fully  accrued.  It  will  be  remembered  that, 
by  a  condition  of  the  policy  above  stated,  the  associ- 
ation did  not  become  liable  to  pay  the  sum  insured 
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under  the  policy  until  the  expiration  of  forty-five  days 
after  the  filing  of  proofs  of  death  of  the  assured.  Now, 
if  the  repudiation  of  liability  dispensed  with  proof  of 
death,  as  claimed  by  defendants,  and,  as  is  assumed 
above,  the  amount  of  the  policy  became  payable  at  the 
expiration  of  forty-five  days  after  the  death  of  assured, 
and  not  before,  of  course,  no  action  could  have  been 
commenced  until  that  time. 

It  cannot  be  said  that  defendant's  denial  of  liability 
is  such  a  repudiation  of  the  contract  as  to  authorize  an 
action  to  be  commenced  prior  to  the  time  it  is  author- 
ized by  the  terms  of  the  policy  fixing  the  maturity  of 
plaintiff's  claim  and  defendant's  liability. 

We  reach  the  conclusion  that  plaintiff  could  not 
have  commenced  his  action  sooner  than  forty-five  days 
after  the  death  of  the  assured.  The  views  we  have 
expressed  leading  to  this  conclusion  are  supported  by 
the  following  decisions  of  this  court :  Ellis  v.  Insur- 
ance  Co.^  64  Iowa,  507;  Miller  v.  Insurance  Co.,  65 
Iowa,  704;  Eggleston  v.  Insurance  Co.^  65  Iowa,  308; 
Quinn  v.  Insurance  Co,,  71  Iowa,  615. 

The  allegations  and  admissions  of  the  answer  show 
that  a  suit  on  the  policy  could  not  have  been  commenced 
according  to  the  terms  of  the  policy  until  forty-five  days 
after  the  death  of  the  assured.  The  limitation  of  the 
action  fixed  by  the  policy  is  six  months  after  the  cause 
of  action  accrued.  The  pleadings  show  that  the  suit  was 
commenced  within  six  months  after  the  expiration  of 
the  forty-five  days  within  which  plaintiff's  claim 
matured,  and  that  the  action  is  not  therefore  barred. 

The  conclusion  we  have  announced  disposes  of  the 
questions  arising  in  the  case.  The  judgment  of  the 
district  court  is  Affirmed. 
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Thb  State  v.  Sampson. 
Appeal  from  PoVc  Distriei  Court— Uov.  W.  H.  MoHenby,  Judge. 

Filed,  January  27,  1890. 
On  indictment  for  keeping  a  gambling  house. 
W.  8.  Sickmon,  for  appellant. 
John  F.  Stone,  Attomef  G(eneral,  for  appellee. 

QivEN,  J. — ^This  cause  iB  submitted  upon  a  partial  transcript  alone. 
All  that  is  shown  by  the  transcript  is  that  the  appellant  was  indicted 
for  the  crime  of  keeping  a  gambling  house,  and  that  judgment  was 
entered  against  him  adjudging  that  he  pay  a  fine  of  seventy^five 
dollars  together  with  the  costs,  and  that  he  be  imprisoned  in  the  jail 
of  the  county  for  a  period  of  twenty-two  days,  "unless  said  fine  be 
sooner  paid  or  secured,  as  provided  by  law." 

Our  attention  has  not  been  called  to  any  errors  in  this  proceeding, 
and  we  fail  to  discover  any  upon  an  examination  of  the  transcript. 
The  judgment  of  the  district  court  is,  therefore. 

Affirmed. 


The  State  v.  CoNKUNa. 

Appeal :  no  notice  shown  :  dismissau 

Appeal  from  Polk  District  Court— Boif.  W.  H.  McHenry,  Judge. 

Filed,  January  29,  1890. 
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Defendant  was  convicted  of  the  crime  of  larceny  in  a  store 
building  in  the  daytime. 

1^0  argument  for  either  party. 

Robinson,  J. — ^This  cause  is  submitted  on  a  transcript  of  the  indict- 
ment, record  of  judgment  and  notice  of  appeal.  We  discover  no  error 
in  the  record,  but  as  it  is  not  shown  that  the  notice  of  appeal  was  ever 
served,  the  case  is  Dismissed 


Robertson  v.  Ward  A  Co. 

Ko  Appeal  Shown :  dismissau 

Appeal  from  Folk  District  Courf.— Hon.  Mabous  Kayanagh,  Jr., 

Judge. 

Filed,  Janttary  81, 1890. 

Cole,  McVey  A  Clark,  for  appellants. 

Baylies  A  Baylies,  for  appellee. 

Granger,  J. — ^The  abstract  in  this  case  contains  no  statement 
whatever  as  to  an  appeal,  and  there  is  nothing  to  indicate  that  an 
appeal  has  been  taken.  Appellee  does  not  appear  and  so  far  as  the 
record  discloses  is  not  advised  of  the  pendency  of  the  action  in  this 
court.    The  case  as  to  this  court  \b  Dishissbd 


The  State  y.  Murphy. 
Appeal  from  ^dOc  District  Court.— Hos,  W.  H.  MoHbnby,  Judge. 

m 

Filed,  February  6,  1890. 

No  arguments  on  file. 

Granger,  J.— This  proceeding  is  upon  an  information  charging 
the  keeping  of  intoxicating  liquors  with  intent  to  sell  the  same  in  vio- 
lation of  law.  The  transcript  is  but  a  partial  one,  and  not  certified. 
The  cause  appears  to  have  been  in  the  district  court,  and  a  judgment 
imposed;  and  from  the  conditions  of  the  record  before  us  we  are  unable 
to  find  that  there  was  error  in  the  district  court,  and  its  judgment  is 

Affirmed. 
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The  State  v.  Ray. 
Appeal  from  Page  District  Caurt—'HoiSf.  A.  6.  Thornbll,  Judge. 

Filed,  Fbbruaby  6,  1890. 

The  defendant  and  one  William  Jennings  were  jointly  indicted 
for  the  crime  of  burglary.  Separate  trials  were  granted,  and  defend- 
ant was  convicted  and  adjudged  to  be  imprisoned  in  the  penitentiary 
at  Ft.  Madison  for  the  term  of  two  and  one-half  years.    He  appeals. 

W.  P.  FergtL8on,  for  appellant. 

John  Y,  Stone,  Attorney  Oeneral  and  T.  B,  Stockton^  County 
Attorney,  for  the  State. 

Robinson,  J. — ^This  case  and  the  case  of  State  v,  Jennings,  ante, 
p.  613,  were  submitted  on  the  same  record  and  arguments,  and  involve 
substantially  the  same  questions.  Following  the  decision  in  that  case, 
the  judgment  of  the  district  court  is  Affibmed, 


The  State  v.  Flubche. 

Liquor  ViUBanee :  verdict  without  evidence. 

Appeal  from  Shdby  District  Court.— Hov.  George  Gabson,  Judge. 

Fu^,  February  8,  1890. 

The  defendant  was  indicted  and  convicted  of  keeping  a  nuisance, 
by  maintaining  a  place  for  the  unlawful  sale  of  intoxicating  liquors 
and  now  appeals  to  this  court. 

J*.  W,  DeSilva  and  H.  W,  Byers,  for  appellant. 

John  Y.  Stone,  Attorney  General,  for  the  State. 

Beck,  J.— The  defendant  is  a  physician  and  pharmacist.  It  was 
admitted  on  the  trial  that  during  the  time  covered  by  the  indictment 
his  diploma  as  a  physician  and  certificate  as  a  pharmacist  were  in  full 
force,  and  that  during  the  same  time  he  held  a  valid  permit  from  the 
board  of  supervisors  for  the  sale  of  intoxicating  liquors  for  lawful 
purposes. 
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The  evidence  of  each  witness  who  testifies  to  sales  is  to  the  effect 
that  they  were  made  in  good  faith  for  medical  purpoees,  and  none  were 
shown  to  have  been  made  for  purposes  forbidden  by  law.  There  is  not 
one  word  of  evidence  tending  to  establish  unlawful  sales.  It  may 
therefore  be  said  that  the  verdict  wholly  lacked  the  support  of  the 
evidence.  On  this  ground  the  district  court  should  have  set  aside  the 
verdict,  and  for  the  failure  to  do  so  upon  defendant's  motion  the  judg- 
ment is  reversed.    Other  questions  in  the  case  need  not  be  considered. 

Rbyebssd. 


Thb  Statb  v.  Simpson. 

Appeal  from  PoVk  District  Cour^— Hon.  W.  H.  MoHenrt,  Judge. 

Filed,  February  8,  1890. 

The  defendant  was  indicted,  tried  and  convicted  upon  a  charge  of 
keeping  a  nuisance  by  the  unlawful  sale  of  intoxicating  liauors,  and 
he  appeals. 

W.  8.  Sickmon,  for  appellant. 

John  Y,  Stone,  Attorney  General,  for  the  State. 

ROTHROCK,  C.  J. — ^The  appeal  was  submitted  to  this  court  upon  a 
transcript  of  the  indictment  and  the  judgment  of  the  court.  There  is 
nothing  in  the  record  which  shows  that  there  was  any  error  in  the 
rulings  and  judgment  of  the  court.    The  judgment  will  therefore  be 

Affirmed, 


The  State  y.  Harris. 

Appeal  from  Polk  District  Court— Hov.  W.  H.  McHenry,  Judge. 

Filed,  February  8,  1890. 

The  defendant  was  convicted  upon  a  charge  of  keeping  a  nuisance 
by  the  unlawful  sale  of  intoxicating  liquors,  and  he  appeals. 

W,  8.  Sickmon,  for  appellant.  ' 

John  Y,  8tone,  Attorney  General,  for  the  State. 

ROTHROOK,  0.  J. — ^The  appeal  was  submitted  to  this  court  upon  a 
transcript  of  the  indictment  and  the  judgment  of  the  court.  There  is 
nothing  in  these  records  which  shows  that  there  was  any  error  in  the 
rulings  and  judgment  of  the  district  court.  The  judgment  will 
therefore  be  Affirmed. 
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ABANDONMENT. 
See  Homesteads. 
ABATEMENT. 
Of  aotion  :  OTHER  ACTION  PENDING.    See  Intoxicating  Liqaors,  6. 

'      ABORTION. 
See  Criminal  Law,  60,  56. 
ACCEPTANCE. 
Of  order  to  pay  money  :  condition.    See  Chattel  Mortgages,  9. 

ACKNOWLEDGMENTS. 

1.  Defects  cured  by  statute.  A  defective  acknowledgment  of  a 
power  of  attorney,  executed  in  1867,  and  duly  recorded  in  this 
state  prior  to  the  taking  effect  of  section  1967  of  the  Code,  is  cured 
by  that  section.  ( See  Brinton  v.  Seevers,  12  Iowa,  889.)  Collins 
V.  Valleau,  627. 

2.  Of  partnership  mortgage.    See  Chattel  Mortgages,  i. 

ACTIONS. 

When  action  not  maintainable.  See  Cities  and  Towns,  5,  6 ;  Con- 
spiracy, 1. 

See  Parties  to  Actions  ;  Remedies. 

ADMINISTRATORS. 

See  Estates  of  Decedents. 

AGENCY. 

See  Criminal  Law,  82 ;  Evidence,  8,  4 ;  Corporations,  12 ;  Insurance, 
1 ;  Railroads,  2, 10. 

ANIMALS 

1.  Bull  at  large  :  personal  injury  :  negligence  :  evidenoe.  In 
an  action  for  personal  injuries  inflicted  by  defendant's  buil  while 
running  at  large,  evidence  to  the  effect  that  defendant  frequently 
permitted  the  bull  to  run  at  large  in  the  road  was  properly  admitted 
as  bearing  on  the  question  whether  the  bull  was  at  large  with 
defendant's  permission  at  the  time  of  the  injuries ;  and  evidence 
as  to  the  character  and  general  reputation  of  the  bull  as  being 
vicious,  and  as  to  what  had  been  told  to  plaintiff  on  that  subject, 
was  jproperly  admitted  as  bearing  on  the  question  of  plaintiff's 
contributory  negligence.    Meier  v.  Shrunk,  17. 

2.  : :  CONTRIBUTORY  NEGLIGENCE.  Whether  it  was  neg- 
ligence for  plaintiff  in  such  case  to  strike  the  bull  with  his  cane 
before  he  was  attacked  was  a  question  for  the  jury,  after  consider- 
ing all  the  circumstances  of  the  case.    Id, 
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8.     :  :  INSTRUCTION.    In  such  case  the  court  properly 

instructed  that  plaintiff  was  not  required  to  prove  that  the  nigh- 
way  where  the  bull  was  at  largo  was  legally  established,  but  that 
it  was  sufficient  to  show  that  the  road  was  open  to  the  public  and 
used  by  the  public  as  a  highway.    Id, 

DEFENDANT'S  KNOWLEDGE.    In  such  caso  plaintiff 


was  not  required  to  prove  that  defendant  knew  the  buU  to  be 
vicious.    (See  McClain*B  Code,  sec.  2255.)    Id. 

5,  — - — :  :  PLEADING :  instructions.    In  such  case,  where 

plaintiff  alleged  that  by  reason  of  his  injuries  he  *' became  sick, 
sore  and  lame,  and  so  continued  for  a  long  time,  and  is  not  yet 
fully  recovered  therefrom,  during  all  of  which  time  the  plaintiff 
thereby  suffered  ^reat  pain,  and  was  thereby  prevented  from  per- 
forming his  lawful  business,"  held  that  the  allegations  were  suffi- 
cient to  justify  the  court  in  submitting  to  the  jury  the  question  as 
to  damages  for  loss  of  time,  as  well  as  the  question  as  to  damages 
for  future  disability.    Id, 

6.  Animals  at  large  :  fences  :  herd  law.    See  Railroads,  19-21. 

APPEAM. 
To  Supreme  Court. 

1.  Jurisdiction  :  certificate  :  questions  of  law  only.  Section 
8178  of  the  Code,  givine  this  court  jurisdiction  of  appeals  involving 
less  than  one  hundred  dollars,  only  when  questions  of  law  are 
certified  by  the  trial  judge,  contemplates  that  each  question  certi- 
fied shall  present  a  question  of  law,  in  intelligible  language, 
distinct  from  other  questions  of  law  or  fact :  and  the  certification 
of  questions  of  fact,  or  of  questions  involving  questions  of  fact, 
does  not  give  jurisdiction.  So,  in  this  case,  where  seven  questions 
were  certified,  and  the  first  two  related  to  the  weight  of  the 
evidence,  and  the  third  and  fourth  to  the  correctness  of  instruc- 
tions given  and  refused,  and  the  fifth  to  the  suflSciency  of  the 
evidence  to  sustain  the  verdict,  and  the  sixth  and  seventh  to  the 
Question  whether  the  verdict  was  in  accord  with  the  law  and 
tne  instructions,  held  that  they  all  involved  a  consideration  of  the 
evidence,  t.  e.,  questions  of  fact,  and  that  the  certificate  did  not 
confer  jurisdiction.  (See  opinion  for  citations.)  Bensley  v.  Chi- 
cago <Sb  N.  W,  Ry,  Co,,  268. 

2.  Proceedings  for  contempt  :  jurisdiction.    Under  section  3499  of 
•  the  Code,  providing  that  **  no  appeal  lies  from  an  order  to  punish 

for  a  contempt,  but  the  proceedings  may,  in  a  proper  case,  be  taken 
to  a  higher  court  for  revision  by  certiorari,^*  held  that  this  court 
has  no  jurisdiction,  on  appeal,  to  review  an  order  discharging  the 
defendant  in  the  proceeding  for  contempt  in  violating  an  injunc- 
tion, though  issued  under  the  statutes  for  the  suppression  of 
intemperance ;  but  it  would  seem  that  it  has  jurisdiction,  upon 
certiorari,  to  review  the  order  made  in  such  a  case,  whether  it  be 
for  the  punishment  or  the  discharge  of  the  defendant,  when  such 
review  is  demanded  either  by  public  or  private  interest.  (Com- 
pare Congregational  Church  v.  City  of  Muscatine,  2  Iowa,  69,  and 
lAndsay  v.  District  Court,  75  Iowa,  509.)     Currier  v.  Moeller,  816. 

8.  From  judgment  on  intervention:  waiver.  In  an  action  on 
a  bond  there  was  judgment  against  defendants,  from  which 
they  did  not  appeal,  but  the  issues  arising  upon  a  petition  of 
intervention  were  in  the  express  language  of  the  judgment 
reserved  for  subsequent  proceedings.  Held  that»  though  these 
issues  might  have  been  determined  in  the  main  case,  yet,  since 
they  were  so  expressly  reserved,  defendants  did  not  waive  their 
right  to  appeal  from  the  judgment  on  such  issues  by  failing  to 
appeal  from  the  judgment  in  the  main  case.  Bichards  v,  Osceola 
Bank,  707. 
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4.  BiOHT  TO  APPEAL.    See  Jadgments,  3. 

5.  For  the  preparation  and  oonduct  of  appeai^  to  the  supreme 
COURT,  see  Practice  and  Procedure  in  Supreme  Court. 

APPEARANCE. 

Effect  of.    See  Estates  of  Decedents,  12. 

ARBITRATION  AND  AWARD. 

See  Pleading,  8. 

ASSAULT. 

1.  With  intent  to  kill.    See  Criminal  Law,  23. 

2.  With  intent  to  rape.    See  driminal  Law,  57,  60. 

ASSESSMENT. 
See  Taxation,  2. 

asseJts. 

What  are  and  what  are  not.    See  Corporations,  7,  8. 

ASSIGNMENT. 

1.  Assignability  of  contracts.  See  Assignment  for  Benefit  of  Cred- 
itors, 1. 

2.  Payment  of  judgment  by  assignment  to  indorsee.  See  Judg- 
ments, 3 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  Effect  upon  unexecuted  contract  with  mutual  obligations. 
Defendant  entered  into  a  contract  with  Y.  Bros,  to  sell  them  a  cer- 
tain number  of  machines,  for  which  payment  was  to  be  made  by 
the  promissory  notes  of  Y,  Bros,  as  the  machines  were  delivered  ; 
and  m  consideration  thereof  Y.  Bros,  were  to  have  the  exclusive 
sale  of  the  machines  in  certain  territory,  and  they  were  to  canvass 
the  territory  for  the  sale  of  the  machines,  and  to  take  cash  or 
notes  of  the  purchasers  in  payment,  and  to  turn  the  cash  and  notes 
so  taken  over  to  defendant, — the  cash  to  be  indorsed  as  payment 
on  the  notes  of  Y.  Bros.,  and  the  not^s  to  be  held  as  collateral 
security.  After  some  of  the  machines  had  been  sold  by  Y.  Bros, 
and  delivered  to  the  purchasers  under  the  contract,  Y.  Bros, 
became  insolvent,  and  made  an  assignment  for  the  benefit  of  their 
creditors,  and  defendant  notified  the  assignee  that  it  would  regard 
the  contract  as  ended,  and  would  furnish  no  more  machines  there- 
under, and  afterwards  it  entered  the  same  territory  and  sold  the 
machines  therein.  This  action  is  by  the  assignee  to  recover  for  a 
breach  of  the  contract.    Held — 

(1)  That  sections  2062  to  2087  of  the  Code,  making  all  contracts 
assignable,  refer  only  to  the  rights,  in  possession  or  action, 
of  the  holder  by  virtue  thereof,  and  not  to  his  obligations 
thereunder ;  and  that,  therefore,  Y.  Bros,  could  not,  by  rea- 
son of  anything  contained  in  said  sections,  by  an  assignment, 
compel  the  defendant  to  accept  the  assignee  as  their  debtor 
instead  of  themselves. 

(2)  That  when  Y.  Bros,  became  insolvent,  the  defendant  was 
no  longer  bound  to  furnish  them  the  goods  contracted  for  on 
credit,  but  had  a  right  to  declare  the  contract  at  an  end 
and  that  they  could  not,  by  the  assignment,  confer  any 
greater  right  upon  the  asaignedt 
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(8)  It  would  seem  ( but  it  is  not  decided )  that  if  the  assignee  had 
demanded  the  rest  of  the  machines  and  offered  to  pay  the 
cash  for  them,  defendant  would  have  been  obliged  to  furnish 
them,  and  to  comply  with,  the  contract  in  other  respepts. 
Bappleye  v.  Racine  Seeder  Co.,  220. 

2,  Personal  judombnt  against  assioneb  :  what  is  not.  In  an 
action  against  the  assignee  of  Y.  Bros,  for  the  benefit  of  their 
creditors,  the  judgment  was  that  the  claim  '*  be  and  is  hereby 
established  as  a  claim  against  the  estate  of  Y.  Bros. ,  and  against 
the  said  R.  as  their  assignee."  Held  not  to  be  a  personal  judgment 
against  B.,  but  only  an  establishment  of  the  clami.    id 

See  Vendors  and  Purchasers,  11. 

ATTACHMENTS. 

1.  Ov  LAND :  judovent  :  VOID  SA& :  lien  :  duration.  Where  land 
was  attached  prior  to  the  execution  of  a  mortgage  upon  it,  and 
after  the  execution  of  the  mortgage  judgment  was  rendered 
against  the  attached  property,  and  the  land  was  sold  thereunder, 
but  the  sale  was  void,  held  that  the  judgment  was  not  affected  by 
the  sale,  but  continued  to  be  a  lien  on  the  land, — and  the  first 
lien, — ^until  ten  years  after  its  date,  after  which  time  it  was  a  lien 
no  longer  (Code,  sec.  2882),  and  the  mortgage,  being  still  in  force, 
became  the  first  lien.    BuU  v,  Gilbert,  647. 

9.     Priority  of.    See  Chattel  Mortgages,  9. 

BAIL  BONDS. 

Action  on.    See  Criminal  Law,  1^21. 

BANKRUPTCY. 

Enforcing  lien  against  bankrupt*s  property:  limitation.  Sec- 
tion 5057  of  the  Revised  Statutes  of  the  United  States,  providing 
that  no  suit  shall  be  maintained  in  any  court  between  the  assignee 
in  bankruptcy  and  the  person  claiming  an  adverse  interest,  touch- 
ing any  property  or  rights  of  property  transferable  to  or  vested  in 
such  assignee,  unless  brought  within  two  years  from  the  time 
when  the  cause  of  action  accrued  for  or  against  such  assignee, 
does  not  apply  to  an  action  between  a  vendor  to  the  bankrupt  and 
a  judgment  creditor,  involving  the  priority  of  their  liens,  both  of 
which  antedated  the  assignment,  and  where  the  property  in  ques- 
tion had,  by  order  of  court,  been  conveyed  by  the  assignee  to  the 
vendor  in  satisfaction  of  his  demand.     Devin  v.  Eagleson,  269. 

BANKS  AND  BANKING. 

1.  Bond  to  secure  deposit  of  county  funds:  sureties:  col- 
laterals:   RIGHTS  OF   vice-president   AND    COUNTY   TREA8T7RER. 

The  defendant  bank  received  of  the  plaintiff,  county  treasurer,  the 
funds  of  the  county  on  deposit,  and  the  bank  executed  its  bond  to 
^cure  the  same,  under  section  912  of  the  Code,  with  C,  the  vice- 
president  of  the  bank,  and  another,  as  sureties.  C.  was  authorized 
to  pay  debts  of  the  bank  and  to  give  security  for  the  same,  and  it 
was  he  who  executed  and  gave,  in  the  name  of  the  bank,  the  bond 
above  named.    Held — 

(1)  That  C.  was  authorized  to  turn  over  to  plaintiff,  as  treasurer, 
notes  belonging  to  the  bank,  as  collateral  security  for  the 
deposit  secured  by  the  bond. 

(2)  That  the  treasurer  was  authorized  to  receive  and  hold  such 
coUatersJs  in  addition  to  the  bond. 

(3)  That  the  sureties  on  the  bond  had  a  right  to  demand  that 
these  collaterals  should  be  exhausted  for  the  payment  of  the 
deposit  before  their  property  should  be  taken  on  execution 
therefor.    Richards  v,  Osceola  Bank^  707. 
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2.  Regeivebs:  riohts  of  depositors:  sureties:  liens.  Where 
a  bank  owning  real  estate  has  passed  into  the  hands  of  a 
receiver,  and  a  county  treasurer  who  has  deposited  county  funds 
in  the  bank,  and  has  taken  a  bond  with  sureties  to  secure  the 
deposit  (Code,  sec.  912),  afterwards  procures  judgment  against  the 
bank  for  the  deposit,  such  judgment  is  not  a  Hen  upon  the  real 
estate  of  the  bank,  so  as  to  entitle  the  sureties  on  the  bond  to  have 
such  real  estate  exhausted  in  payment  of  the  judgment  before 
they  are  made  liable  on  execution;  but  such  real  estate  is  assets  in 
the  hands  of  the  receiver  for  the  benefit  of  all  depositors  ratably. 
(See  Code,  sec.  1572.)    Id. 

8.     Fraudulent  banking.  See  Criminal  Law,  82-41« 

BASTARDY. 

Paternity  of  child  :  evidence.  In  a  bastardy  proceeding,  where  it 
was  shown  that  the  prosecutrix  was  much  in  the  company  of  a 
man  other  than  the  defendant  shortly  before  the  child  was  begot- 
ten, and  that  she  Iiad  had  a  marriage  engagement  with  such  other 
person,  which  had  for  some  time  been  abandoned,  evidence  that 
she  and  such  other  person  had,  some  eight  years  before,  been 
together  at  a  hotel,  locked  up  in  a  room  for  several  hours,  was 
properly  admissible  as  bearing  upon  the  probable  character  of  their 
associations  near  the  time  when  the  child  was  begotten,  and  thus 
upon  the  question  of  the  paternity  of  the  child.  State  v.  Borie,  605. 

BILLS  AND  NOTES. 

See  Negotiable  Ikstruhents  ;  Promissory  Notes. 

BILLS  OF  EXCEPTIONS. 

See  Practice  and  Procedure  in  Supreme  Court,  8,  9. 

BILLS  OF  LADING. 

Character  of.    See  Evidence,  10. 

BOARD  OF  SUPERVISORS. 

Power  to  EMPLOY  COUNSEL.    See  Counties,  1. 

BONDS. 

1.  Bail  bonds.    See  Criminal  Law,  18-21. 

2.  Delivery  bonds.    See  Replevin,  1. 

3.  Treasurer's  bond.    See  Counties,  2. 

BRIDGES. 

Defective  approaches  :  liability  op  county  :  instructions.  In  an 
action  against  a  county  for  personal  injuries  received  upon  an 
approach  to  a  bridge,  and  caused  by  alleged  negligence  in  its  con- 
struction, it  is  for  the  jury  to  determine  not  only  whether  the 
accident  occurred  upon  the  approach  to  the  bridge,  but  also 
whether  the  approach  in  Question  was  a  part  of  the  bridge,  or  only 
a  part  of  the  highway  leading  thereto ;  and  an  instruction  given  in 
this  ca«e  (  see  opinion  ;  which  submitted  the  first  question  to  the 
jury  is  held  to  be  erroneous,  because  it  did  not  submit  the  second 
one  also.  ( Compare  Moreland  v.  Mitchell  County ^  40  Iowa,  894, 
and  Nims  v,  Boone  County,  66  Iowa,  272,  and  68  Iowa,  642.)  New- 
comb  V.  Montgomery  County,  487. 

BURGLARY. 

See  Criminal  Law,  24,  25. 

CARRIERS. 

See  Railroads,  2-7 ;  Statute  of  Limitations,  1. 
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CASES  IN  THE  IOWA  REPORTS  CITED,  FOLLOWED,  ETC. 

[The  flgurefl  Immediately  following  the  title  of  the  case  show  the  volome  and  pape 
of  the  Iowa  Reports  where  the  ease  is  found  ;  the  words  in  Roman  type  Indunte 
the  suhiect  under  consideration  ;  and  the  figures  following  refer  to  tke  page  to 
this  ▼olome  where  the  citation  Is  made.] 


Ad<Hr  9.  BogU^  80,  244.  Contract  for 
lease:  Breach:  Damages.    859. 

AUenv,  Sailwav  Oo.,  86,81.  Negligence: 
Not  Justified  by  custom.    SSa. 

Alexander  v.  Biehopt^^  672t  Contract  for 
lease:  Breach:  Damages.    869. 

Alley V.  Bay,  9,  fi09.  Homestead:  Convey- 
ance.   aSl. 

Altieon  9.  Jark,  76,  206.  False  represen- 
tations: Knowledge.    865,  686. 

Anderson  v.  Simpeon^  81,  809.  Accepted 
license  not  revocable.    644. 

Anf^  V,  RailtDoy  Go.,  9,  487.  Carriers  of 
goods:  Contract:  Interpretation.  581. 

AtherUm  v.  Dearmond^  88,  8S3.  Parol  to 
vary  writing.    195. 

Avery  v.  Chapnum,  68,  145.  False  repre- 
sentations: Scienter.    686. 


Babeoek  v.  ffarrU^,  409.  Tender:  Ad- 
mission by,    678. 

Baler  v.  Jamieon,  78,  699.  Descent  of 
homestead  free  from  debt    498. 

Baldwin  9.  RaUwav  Co.^  68,  87.  Evidence: 
Testimony  at  former  trial.    811. 

BaUou  V.  Lucat,  69, 84.  Quitclaim  deed: 
Prior  equities.    848. 

Bardsleyv.  Binet,  88,  167.  Jurisdiction: 
Presumption.    865. 

BameU  v.  MendenhaU,  43,  896.  Home- 
stead:  Conveyance.    881. 

Bates  V.  Jiwidick,  2, 423.  Mortgage:  Sale 
of  part  of  property:  Rights  of  pur- 
chaser.   888. 

Baylies  v.  Hennessey^  64,  11.  Sales:  War- 
ranty: Condition  broken.    106. 

Baylies  v.  Stoift,  40.  651.  Corporations: 
Remedy  of  creditor  against  stock- 
holder.   668. 

Beard  v.  Railway  Oo.,  79, 618  (ante) .  Car- 
riers: Duty  as  to  perishable  goods. 
684. 

Beatty  v,  Gregory,  17,  100.  Accepted 
license  not  revocable.    644. 

Beeler  v,  Garrett,  76.  281.  Appeal:  Less 
than  $100:  Certiflcate.    860. 

Beldenv»  Younger ,  76,  607.  Homestead: 
Conveyance.    882. 

Bennett  v,  Parker,  67,  461.  Appeal :  Less 
than  1100:  Certiflcate.    487. 

Besore  v.  Dot^h,  48,811.  Quitclaim  deed: 
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Defense  after  Judgment.    14. 

OUeman  v.  Kelgore,  62,  88.  Wilis:  Bifeot 
of  before  probate.    180. 


(Hmstead  «.  Board,  24,  88.  Counties: 
Unlawful  actionjof:  Injunction  by 
non-resident  taxpayers.    592. 

Oswego  Starch  Co.  v.  Lendrum.  67,  581. 
Sale:  Fraud:  Bescission.    178. 

Ottov.  Doty,  61,28.  Deed:  Delivery,  68; 
Wills:  Sffect  of  before  probate.   190. 


Palo  Alto  Banking,  etc.,  Co.  t.  Mahar,  65, 
175.  Joinder  of  plaintiffs.    686. 

Parker  v.  Cochran,  64,  757.  Tax  sale: 
Notice  to  redeem:  Unknown  owner. 

ri. 

Pearson  v.  Bailway  Co.,  45, 497.  Pleading: 
Two  counts  for  one  cause,  123;  Kill- 
ing stock  at  laree:  Herd  law.    409. 

Psrry  v.  Brury,  56.  60.  Legatees  charged 
with  trusts:  Control  of  by  court. 
411. 

Peters  v.  Jones,  86,  616.  Parol  gift  of 
land :  Specific  performance.    509. 

PeUengm  v.  Bevin,  85,  868.  Quitclaim 
deed:  Prior  equities.    Mietseg. 

Phelps  V.  Kathron,  80,  281.  Tender: 
Admission  by.    572. 

Phaniz  Insurance  Co.  «,  Bankwardt,  47, 
482.  Fraud:  Statute  of  limitations. 
86. 

IHerson  v.  David,  1, 28.  Vendor's  lien.  877. 

PUnier  v.  Bank,  16,  822.  Written  con- 
tracts: Construction.    248. 

Pixler  V.  Nichols,  8,  106.  Contract :  Par- 
tial performance:  Recovery.    44. 

Piano  Manvf.  Co.  v.  Qr{ffllh,  75,  102. 
Chattel  mortgage:  Defective  descrip- 
tion: Actual  notice.    295. 

PoUardv.  State,  2,  570.  Forcible  defile- 
ment: Evidence.    740. 

Port  V.  BobUns,  86,  206.  Payment  by 
note.    308. 

Porter  v.  City  of  Dubuque,  20,  442.  Ven- 
dor's lien:  Basis  of.    276,  877. 

Postel  V.  Palmer^  71, 157.  Quitclaim  deed : 
Prior  equities.    844. 

Powell  V.  Spaulding,  8  O.  Oreene,  461; 
Joinder  of  plaintiffs  In  equity.    685, 

Pratt  V.  Bailway  Co.,  72,  249.  Ballways 
on  streets:  Actions  for  damages. 
617, 629.  . 

Prouty  V.  Clark,  73,  56.  Vendor's  lien: 
Relinquishment  by  assignment.     276, 


Q 

<^nn  V.  Biswrance  Cb.,71,  616. 
on  policy:  Limitation.    762. 


Action 


Haybum  v.  BaUway  Co.^  74, 687.  Appeal : 
Errors  must  appear  of  record .    675. 

Baymond  v.  Morrison,  59,  871 .  Quitclaim 
deed:  Prior  equities.    848. 

Be^  V.  Eberly,  1^469.  Fraud:  Statute 
of  limitations.    89. 

Bicev.  City  of  Des  Moines,  40,  ess.  Defect- 
ive street :  Negligence  in  using.    206. 

Bice  V.  Savery,  22, 470.  Parties  to  actions: 


Bichman  f>.  Stanton,  82,  134.  Administra- 
tors: Discovery  of  assets:  Evidence. 
W6. 

Biddle  V.  Fletcher,  72,  466.  Appeal :  Less 
than  1100:  Certificate.    486. 

Boberts  v.  COrbin^  26. 816.  Deed  of  aasign- 
ment:  What  passes.  276;  Parties  to 
actions.    886. 
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Sogtri  V.  WUmK.  05,  168.  New  trial: 
Weight  of  evidence:  Appeal.    175. 

Sog«r$  V.  Winch,  76,  646 «  f{ape:  Assaalt 
with  Intent :  Bvidence.    78. 

£08$  V.  City  0/ Davenport,  66,  648.  Defect- 
lye  street:  Ne^Ufrenoe  in  using.    906. 

S089  9.  LoomU,  64,  483.  Appeal :  Preser- 
vation of  evidence.    859. 

SusmUv.  Ingurance  Cto.,78, 216.  Increase 
of  risk:  What  Is:  Evidence:  Opinion 
of  witnesses.    881, 88S. 


S 


amag€  9.  BootU  45, 180.  Statute  of  lim- 
itations: Non-residence.    552. 

SchMswian  v.  KaUenberg^  iri,  888.  Judg- 
ment: Assignment  to  co-defendant: 
Satisfaction.    409. 

8^a  v.  Huble,  75. 429.  Legatees  oharged 
with  trusts:  Rights  of.    413. 

Steberqer  v.  BMert^  55, 766.  Mutual  mis- 
take: Relief  on  plea  of  fraud.    626. 

Shawv.  Kendig,  57,  890.  Ju8tice*s  trial 
fee:  When  entitled  to.    512. 

Sheppartl  v.  CoUiru^  12.  570.  Bond:  Action 
by  beneficiary.    117. 

SfUriff  V.  HuU,  87,  175.  Tender:  Admis- 
sion by.    57S. 

Shorick  V,  Bruce,  21,  807.  Statute  of 
limitations:  Insanity.    88. 

Shreves  v.  Leonard,  66,  74.  Statute  of 
limitations.    90. 

Simpson  Cent.  College  v.  Bryan^  60,  294. 
Parol  to  vary  writing.    195. 

Smith  V.  Dunton,  42,  48.  Quitclaim  deed : 
Prior  equities.    848. 

Smith  V.  Zuekmeyer,  58,  14.  When  wife 
takes  as  tielr.    602. 

Smyth  V.  Smyth,  ii,  491.  Administrators: 
Discovery  of  assets:  Bvidence.    578. 

Sparger  v.  Ball,  (B,  498.  Fraudulent  con- 
veyance: Burden  of  proof.    40. 

Spechtv.  Spangenberg,  70,  488.  Pleading: 
Surplusage:  Appeal.    149. 

Springer  v,  Bartle,  46,  690.  Quitclaim 
deed:  Prior  equities.    842. 

State  V.  AlUn,  82, 492.  Indictment:  State- 
ment of  facts.    112. 

State  V.  Andre,  5,  889.  Seduction:  Cor- 
roboration.   119. 

State  V.  Arnold,  48,  666.  Conspiracy : 
Bvidence.    672. 

State  V.  Bitman,  18,  486.  Indictment: 
Statement  of  facts.    112. 

State  V.  Bowman,  78, 110.  Jttode  of  draw- 
ing grand  Jury.    872. 

Stale  V.  Brandt,  41,  593.  Mode  of  draw- 
ing grand  Jarors.    871, 872. 

State  V.  Brewer  58,  785.  Indictment: 
Contents.  111%;  Following  statutes. 
748. 

State  V.  Broton,  16, 814.  Forfeiture  of  ball 
bond.    471. 

State  V.  Oarmant  63, 180.  Trial  by  eleven 
jurors.    77. 

State  V  Carney,  80, 82.  Mode  of  drawing 
jurors.    870,  871. 

State  V.  ClemOM,b\,^i.  Dying  declara- 
tions: Competency.    790. 

State  V.  Crow,  80,  258.  Highway:  Dedica- 
tion: Mistake:  Prescnption.    867. 

State  V.  Ourran,  51, 112.  Indictment:  Con- 
tents. 112;  Seduction:  Corrobora- 
tion. 119;  Indictment:  Following 
statutes.    748. 

State  V.  Elliott,  15,  79.  Criminal  law: 
Appeal:  Bvidence.    748. 

State  V.  JSUioU,  45.  487.  Dying  declara- 
tions: Competency:  Question  of  law. 
719. 


State  V.  GiUick,  7, 287.  Mode  of  drawing 
Jurors.  870,  871;  Murder:  Indict- 
ment: What  degree.    718. 

State  V.  Odden,  49,  48.  Burglary:  Evi- 
dence: Possession  of  stolen  goods. 
516. 

State  V.  Oould,  40.  879.  Highway:  Dedi- 
cation: Mistake:  Prescription.  28,  867. 

State  V,  Oroesheim,  79,  75  {arUe).  Attempt 
to  rape:  Corroboration  of  prosecu- 
trix.   740. 

StcUe  9.  Johnson,  8,  625.  Murder:  Indict- 
ment: Wbat  degree.    718. 

State  V.  Kaufman,  51,  678.  Trial  by  eleven 
lurors.    77. 

State  V.  Knapft  61,  6fi9.  Taxing  costs  to 
informant:  Appeal.    464. 

State  V.  Knight,  19, 94.  Mode  of  drawing 
grand  Jurors.    871. 

State  V.  Larrigan,  66,  426.  Trial  by  eleven 
jurors.    77. 

StaU  V.  Lovell,  28, 804.  Criminal  statutes: 
Strictly  construed.    668. 

State  0.  Mailing,  11,  839.  Qunty  as 
charged:  Several  counts:  Effect.  751. 

State  V.  McClintie,  73,  668.  Sedaotion: 
Corroboration.    119. 

State  «.  McCormick,  27,  412.  Indictment : 
Statement  of  facts.    112. 

State  V.  Mclntire,  60,  841.  Rape:  Assault 
with  intent:  Bvidence.    78. 

State  V.  McLaughlin^  44,  89.  Seduction: 
Corroboration .    119 . 

State  V,  Merchant,  38,  879.  Information: 
Amendment.    112. 

State  V.  Murray,  41,  580.  Indlotaient: 
Legal  conclusion.    119. 

State  V.  Nash,  7, 887.  Dying  declarations: 
When  competent    710. 

State  V,  Newberry,  86,  467«  Burglarr: 
Indictment. .  514. 

State  V.  Newton^  44,  45.  Rape:  Assaalt 
with  inrent:  Indictment.    79. 

State  V.  Painter,  60,  319.  Seductloa: 
Evidence.    740. 

State  V.  Porter,  58,  19.  Mandamus:  De- 
funct rights.    255. 

State  «.  Potter,  28,  668.  Indictment: 
Defects:  Motion  in  arrest.    112. 

State  V.  Rivers,  58, 107.  Lost  indictment: 
Practice.    49. 

State  V.  Rivers,  68,  611.  Burglary:  Evi- 
dence: Possession  of  stolen  goods. 
517. 

StaUv.  SehUb,  47.  611.  Highway:  Dedi- 
cation: Mistake:  Prescription.    867. 

State  V,  Shaffer,  59,  290.  Burglary:  Evi- 
dence: Possession  of  stolen  goods. 
516,  517. 

State  V.  Shank^  74,  651.  Liquor  nuisaace: 
Bvidence.    68. 

St€Ue  V,  Shaw,  85,  577.  Indictment:  State- 
ment of  facts.      112. 

State  V.  SimpUns,  77,  076.  School  direct- 
ors: Decrease  of  population.    467. 

State  V.  Smith.  46,  670.  indictment:  Fol- 
lowing statute.    748. 

State  V.  Stowell,  60,  588.  Attempt  to  rape: 
Bvidence.    740. 

State  V.  Tiemsy,  74,  USS,  Liquor  nuisance: 
Elements  oi  crime.    60. 

State  V.  TUton,  68,  117.  Burglary:  Evi- 
dence: Possession  of  stolen  goods: 
516. 

Stats  V.  Weaver^  67,  739.  Conspiracy: 
Evidence.    679. 

StaU  V.  Wslpton,  84. 144.  Highway:  Dedi- 
cation: Mistake:  Prescription.    967. 

Stats  V.  Wss^fall,  49,  38^.  Conspiracy: 
Bvidence.    679. 

Stsite  V .  Zimmerman.  78. 614.  Intoxicating 
liquors:  Original  packages.    607. 
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StOMV.  BaUwav  Co.,  47,  8S.  Oral  direc- 
tion of  reTalot.    419. 

Stoeaeyv,  CoUins^fHiJSBQ.  Matnal  mistake: 
Relief  on  plea  of  fraad.    626. 

Bwitzerv.  Knappi,  10,  72.  Deed:  Seal: 
Record  as  evidence.    631. 


TaOodt  V.  Louisa  County,  46,  188.  Ri^bt 
of  supervisors  to  employ  counsel.  660. 

Thompnon  v.  Locke,  6fi,  438.  Written  con- 
tracts: Construction.    248. 

Thorn  V.  Thorn,  14,  58.  Tenancy  in  com- 
mon :  Homestead.  281 ;  Fartition  : 
Allowance  for  impix>Tements.   725. 

Troxdv.  Clarke  9.901..  Usury:  In  Judg- 
ment confessed.    15. 

Trttlock  V.  Bmtley,  67,  608.  Tax  deed: 
Defective  notice:  Cured  by  time.  654. 

7\ua4  V.  Gri^n,  64,  455.  Tax  sale:  Un- 
known owner:  Notice  to  redeem.  71. 

Twogood  V.  Pmce,  88,  543.  Usury:  In  judg- 
ment confessed.    15. 

u. 

Upton  "Manuf,  Oo.  v.  Huiske,  60, 557.  Sales: 
Warranty:  Condition  broken.  105. 


V<m  Bnmi  v.  Mother,  48,  608.  Pleading: 
Two  counts  for  one  cause.    188. 

Vanhom  v.  City  of  Des  Moines.  68.  448. 
Failure  of  water:  Fires:  Liability  of 
city.    4S8. 

w 

Walker  v.  Decatur  County,  67,  807.  Defec- 
tive street:  Negligence  in  using.  806. 


Walker  v.  Town  Lot  Co.,  95,  568.  Tax  sale: 
Notice  to  redeem:  Unknown  owner. 
71. 

Wtsrbassev.  Card^  74.  806.  Sale:  Implied 
warranty.    890. 

Waters  V.  Bank,  66,  234.  Sale  of  mort- 
gaged chattels:  Lien  on  proceeds. 
431,  438. 

Watson  V.  Moeller,  68,  161 .  Reversal  for 
nominal  damages.    17,  566. 

Watson  v.,  Phelps,  40.  488.  Quitclaim 
deed :  Prior  equities.    848  et  seq. 

Watson  V.  Van  Meter,  43,  76.  Reversal 
for  nominal  damages.    17. 

Welch  V.  Battern,  47,  147.  Execution: 
Death  of  defendant.    560. 

Wendail  o.  Osborne,  63,  100.  Sales:  War- 
ranty: Condition  broken.    106. 

Wertz  V.  Merritt,  74.  086.  Homestead: 
Tenancy  in  common.    881. 

WestJaU  V.  Madison  County,  68.  427.  Wit- 
ness fees  in  criminal  cases.    889. 

WhitasU  V.  RaUway  Co.,  67. 160.  N«gU* 
gence:  Question  of  law  or  fact.    60. 

Wightman  v,  Spoford,  66.  145.  Quitclaim 
deed:  Prior  equities.    848. 

Wilcox  v>  University,  92,997.  Mutual  mis- 
take: Relief  on  plea  of  fraud.  686; 
Ground  of  equitable  relief.    686. 

Wilder  v.  Secor,  78, 161.  Stetute  of  limita- 
tions.   90. 

Willey  V.  Backus,  08.  401.  Qift  unexe- 
cuted.   677.* 

Williamson  V,  YfWkrm«Ofi,  4.  881 .  Statute 
of  frauds:  Part  performance:  Evi- 
dence.    510. 

Winslander  v.  Jones,  77. 401.  Appeal:  Less 
than  1100:  Certificate.    486. 

Winkler  v.  Miller,  54.  476.  Qnitolaim 
deed :  Prior  equities.    348,  845. 

Wo^  t.  Qerr,  48.  839,  Contract :  Partial 
performance:  Recoveij.    44. 

Woolsey  v.  Supervisors.  92, 180.  Highways: 
Establishment:  x^otice:  Presump- 
tion.   864. 


CERTIORARL 

See  Appeals,  2 ;  Tax  Sale  and  Deed,  i, 

CHANGE  OF  VENUE. 


See  Criminal  Law,  27. 

CHATTEL  MORTGAGES. 

!•  Description  of  property.  The  rule  is  well  established  that  if, 
from  the  description  contained  in  a  chattel  mortgage,  the  mind  is 
directed  to  evidence  whereby  it  may  ascertain  the  precise  thing 
conveyed,  the  record  of  the  mstrument  is  notice  to  third  persons ; 
otherwise  it  is  not.  (  See  Everett  v.  Brown,  64  Iowa.  442.)  Under 
this  rule,  held  that  the  following  description  was  sufficient :  "  The 
following  described  cattle  now  kept  by  us  on  our  farms"  in  a 
certain  township  ( giving  the  names  of  the  cattle ) :  **  Eighteen 
head  of  two-year-old  steers,  of  various  colors.  The  foregoing 
represents  the  names  of  said  cattle  as  registered  in  the  American 
Short-Horn  Herd  Book .  Also  one  span  of  heavy,  dark  bay  mules, 
also  kept  on  said  premises."    City  Bank  of  Boone  v,  Eatkey,  210. 

2.  Identity  of  property  :  evidence.  Where  there  is  some  evidence 
as  to  the  identity  of  mortgaged  chattels,  this  court  will  not  dis- 
turb the  finding  of  the  jury  on  that  point.    Id, 


778  INDEX 

8.  Notice  :  proof  of  recording.  In  an  action  to  recover  property 
by  virtue  of  a  chattel  mortgage,  it  is  necessary  for  the  plaintiff  to 
prove  actual  notice  of  the  mortgage,  or  constructive  notice  by  the 
recording  thereof.  In  the  absence  of  any  evidence  tending  to 
prove  such  notice,  it  was  error  to  submit  the  question  of  notice  to 
the  jury,  and  a  verdict  for  plaintiff  should  have  been  set  aside.  Id, 

4.  Of  partnership  property  :  form,  execution  and  acknowledci- 
MBNT  OF.  F.  J.  was  A  member  of  the  firm  of  A.  T.  J.  &  Son,  the 
members  of  which  were  M.  E.  J.,  K.  J.  and  himself.  To  secure  a 
firm  debt,  he  executed  a  chattel  mortgage  on  the  firm  property, 
beginning.  '*I,  A.  T.  J.  &  Son  Co.,  per  F.  J.,  a  member  of  the 
firm,"  and  the  mortgagor  was  afterwards  referred  to  in  the  instru- 
ment thus  :  "I,  the  said  A.  T.  J.  &  Co.,"  and  ''A.  T.  J.  &  Co., 
mortgagor."  It  was  signed  by  F.  J.  and  M.  £.  J.,  and  K.  J.  con- 
*  sented  to  its  execution,  and  it  was  acknowledged  by  "  F.  J.,  a 
member  of  the  firm  of  A.  T.  J.  &  Son  Co."    Held — 

• 

(1)  That  it  was  not  invalid  as  a  firm  mortgage  because  the 
abbreviation  *'  Co."  was  several  times  added  to  the  true  name 
of  the  firm,  since  tiiiat  could  have  misled  no  one. 

(3)  That  F.  J.  had  authority  to  bind  the  firm  bv  a  chattel  mort- 
gage made  by  himself  to  secure  a  firm  debt,  and  that  the 
signature  of  M.  £.  J.  thereto  was  surplusage^  and  did  not 
invalidate  it. 

(8)  That,  at  all  events,  no  one  but  the  other  members  of  the  firm» 
or  those  claiming  under  them,  could  question  his  authority 
to  bind  the  firm  by  the  mortgage. 

(4)  That  the  acknowledgment  by  *'  F.  J.,  a  member  of  the  firm 
of  A.  T.  J.  Son  Co.."  was  sufficient.  Ciiizena  Nat.  Batik 
V,  Johnson,  290. 

5.      :  BT  TWO  OF  THREE  MEMBERS  OF  FIRM  !  VAUDITY.      A  chattel 

mortgage,  iuade  to  secure  a  firm  debt,  by  two  of  three  memben  of 
the  £m,  the  other  consenting  thereto,  but  being  unknown  to  the 
mortgagee  as  a  partner,  is  valid  as  between  the ,  parties,  thoug^h  it 
does  not  purport  to  be  a  partnership  mortgage  :  and  is  also  valid  as 
to  subsequent  attaching  creditors  who  have  notice  of  the  facts, 
id. 

^  Validity  :  description.  A  mortgage  of  horses  and  vehicles  which 
describes  the  horses  by  color,  age  and  weight,  and  the  vehicles  by 
name,  with  the  addition,  *'  Said  property  kept  in  our  stable  in  the 
city  of  Des  Moines,"  is  sufficient  as  to  description ;  and  so  is  a 
mortgage  of  **  two  landau  hacks  now  in  our  possession  at  our 
bam^  at  a  certain  designated  place  in  said  city.    Id, 

7.  MoRTOAaoR*s  ownership  :  evidence.  Where  S.  mort^gaged  goods 
which  he  had  in  his  possession  under  a  contract  giving  him  the 
right  to  purchase  them  from  plaintiff  at  a  certain  price,  but  it  was 
not  shown  that  he  ever  exercised  that  right,  and  plaintiff  testified 
that  he  still  owned  the  goods,  held  that  the  evidence  did  not 
establish  the  right  of  the  mortgagee  as  against  the  plaintiff.  Bray 
V,  Flickinger,  818. 

8.     :   EVIDENCE   OF   MORTGAGEE'S  BEUEF.    Defendant  having 

been  permitted  to  testify  that  he  believed  his  mortgagor  owned 
the  mortgaged  chattels,  it  was  immaterial  what  his  reasons  for  so 
thinking  were.    Jd, 
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9.  Application  of  proceeds  :  conditional  acceptance  of  order. 
Defendants  had  a  chattel  mortgage  on  cattle  which  had  been  sold, 
and  the  proceeds  were  in  bank  to  the  credit  of  the  mortgagor,  but 
were  held  by  the  bank  upon  request  of  defendants,  and  also  upon 
request  of  the  purchasers  of  the  cattle,  who  directed  the  bank  to 
pay  out  the  money  in  such  manner  as  would  protect  them  against 
the  mortgage.  The  mortgagor  gave  plaintiff  an  order  on  defend- 
ants for  a  sum  of  money  '*for  feeding  twenty  head  of  steers 
♦  ♦  *  upon  which  you  now  have  a  chattel  mortgage,  and 
charge  the  same  to  my  account.*'  Defendants  accepted  the  order 
"  so  far  as  we  have  money  in  our  hands  after  our  claims  or  notes 
are  satisfied  in  full  out  of  the  proceeds  *'  of  the  mortgaged  cattle. 
S.,  another  creditor  of  the  mortgagor,  commenced  suit  and  gar- 
nished the  bank,  but  the  suit  was  dismissed  upon  an  understanding 
between  him,  the  mortgagor  and  defendants  tnat  his  claim  should  be 
paid  after  defendants*  mortgage.  The  payment  of  the*  mortgage 
and  the  claim  of  S.  left  only  enough  of  the  proceeds  to  pay  a  psurt 
of  plaifitiff 's  order,  and,  in  an  action  by  him  against  defendants  on 
the  acceptance,  held — 

(1)  That  the  mortgage  on  the  cattle  did  not  give  defendants  a 
lien  upon  the  proceeds.  ( See  Waters  v.  Bank,  65  Iowa,  234. ) 

(2)  That,  in  view  of  the  fact  that  the  proceeds  were  not  in 
defendants'  control,  their  acceptance  of  the  or,der  must  be 
regarded  only  as  an  agreement  to  apply  the  excess  of  the 
fund,  so  far  as  they  could  legally  control  it,  in  payment  of 
the  order.  ( See  County  of  Des  Moines  v.  Hinckley,  62  Iowa, 
6»7.) 

(8)  That,  as  against  S.'s  attachment,  the  defendants  could  not 
control  the  fund  for  the  payment  of  their  mortgage. 

(4)  That  defendants'  agreement  that  S.  should  be  paid  next 
after  satisfying  the  mortgage  did  not  diminish  the  amount 
that  plaintiff  would  have  been  entitled  to  upon  his  order, 
and  did  not  make  defendants  liable  to  him  for  the  unpaid 
balance  thereof.    Nordby  v,  Clough^  428. 

CITIES  AND  TOWNS. 

1.  Powers  :  disposition  op  public  property.  A  city  has  no  power, 
either  under  section  470  of  the  Code,  or  under  section  1,  cnapter 
89,  Laws  of  1880,  or  under  any  other  statute,  to  convey  its  real 
estate  to  the  county  in  which  it  is  located,  in  consideration  of  the 
location  of  the  county-seat  in  such  city.  ( Compare  District  Tovm- 
ship  V,  Thomas,  59  Iowa,  50.)    Brockmdn  v.  City  of  Creston,  587. 

2.  Unlawful  disposition  of  property  :  injunction  by  taxpayer  : 
GOOD  FAITH  :  EXTENT  OF  INTEREST.  Where  a  city  is  attempting  to 
dispose  of  the  public  property  without  authority  of  law,  one  who 
has  property  liable  to  taxation  in  the  city  may  maintain  an  action 
to  restrain  such  disposition,  though  he  be  not  a  resident  of  the  ci^ 
(see  opinion  for  citations  ) ;  and  the  court  cannot  inquire  into  his 
motives  in  prosecuting  the  action,  nor  deny  him  relief  because 
liis  interest  as  a  taxpayer  is  inconsiderable.    Id. 

3.     : :  WHEN  RIGHT  OF  ACTION  MATURES.    Plaintiff  in  such 

case  need  not  defer  his  action  until  a  tax  has  actually  been  levied 
upon  his  property  by  reason  of  the  wrongful  disposition  of  the 
property  of  the  city,  but  may  have  the  preventive  remedy  by 
injunction  as  soon  as  damage  is  threatened  by  the  unlawful  act.   Id, 

4.  — — :  REMEDY.  In  such  case  injunction  to  prevent  the  unlawful 
act  is  the  proper  remedy,  and  not  certiorari.    Id, 
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6.  Breach  of  contract  to  supply  water  :  action  by  taxpayer. 
The  owner  of  city  property  which  is  destroyed  by  lire  through  a 
failure  of  a  water  company  to  supply  water  according  to  the  terms 
of  its  contract  with  the  city,  cannot  maintain  an  action  for  dam- 
ages against  the  company,  even  though  a  special  fund  has  been 
raised  by  the  city  by  taxation  to  pay  for  a  sufficient  supply  of 
water  for  use  in  case  of  fires,  and  the  plaintiff  has  contributed  to 
Buch  fund.  (Compare  Davis  v.  Waterworks  Co»,  54  Iowa,  69.) 
Becker  v.  Keokuk  Waterworks,  419. 

6.  The  same  :  contract  by  city  tor  indemnity  of  property-owner. 
The  powers  conferred  upon  municipal  corporations  are  to  be 
strictly  consti'ued  (  Clark  v.  City  of  Des  Moines,  19  Iowa,  318 ; 
McPhirson  v,  Foster,  48  Iowa,  57  ) ;  and  the  law  which  authorizes 
cities  to  contract  for  the  building;  and  operation  of  waterworks  by 
individuals  or  companies  confers  no  power  to  contract  with  such 
individual  or  company  to  indemnify  a  citizen  and  taxpayer  for 
damages  which  he  may  sustain  by  reason  of  a  failure' to  furnish 
water  as  provided  in  the  contract,  so  as  to  enable  the  citizen  to 
maintain  an  action  therefor  in  his  own  name.    Id, 

7«  Defective  street  :  negliqence  in  driving  on  :  question  for 
jury.  It  is  not  per  se  negligence  for  a  person  to  drive  upon  a 
street  which  he  knows  to  be  defective  ;  but  the  question  of  negli- 
gence in  such  a  case  is  one  for  the  jury,  to  be  determined  from  all 
the  circumstances.  (See  opinion  for  citations.)  Byerlyy,  City 
of  Anamosa,  204. 

8.     :  liability  op  city  :  acceptance  op  street  by  ordinance. 

Where  a  city  by  ordinance  has  required  a  street  to  be  improved 
and  sidewalKs  to  be  constructed  thereon,  and  it  has  been  us^  for  a 
great  many  years  as  one  of  the  principal  thoroughfares  of  the  city, 
the  city  is  liable  for  an  injury  resulting  from  its  negligence  in 
caring  for  it,  though  it  has  never  accepted  the  street  by  special 
ordinance,  Section  527  of  the  Code,  providing  for  the  acceptance 
of  streets  by  special  ordinance,  does  not  apply.  (LaugfUin  v.  City 
of  Washington,  68  Iowa,  652,  distinguished,)    la. 

9. : :  accident  not  foreseen.  It  is  the  duty  of  a  city  to 

take  such  care  of  its  streets  as  is  reasonably  nece3.sary  for  the 
security  of  travelers,  and  where  it  fails  so  to  do,  and  in  conse^ 
quence  an  injury  occurs,  it  cannot  escape  liability  on  the  ground 
tnat  an  accident  and  injury  of  that  particular  kind  could  not  be 
foreseen.    Id, 

I 

• 

10. :  injury  to  frightened  horse  :  proximate  cause    Where 

a  horse  driven  by  his  owner  on  a  city  street  became  frightened  and 
ran  away,  and  went  over  an  embankment  which  it  was  the  duty 
of  the  city  to  protect  by  a  railing,  whereby  it  was  killed,  held  that 
the  negligence  of  the  city  in  not  providing  the  railing  was  the 
proximate  cause  of  the  injury,  and  that  the  city  was  liable.  (See 
opinion  for  cases  followed  and  distinguished.)    Id, 

IX.  Streets  :  negligence  leading  to  obstruction  :  eyidencb.  In 
an  action  for  injury  to  plaintiff 's  horse,  caused  by  rubbish  depos- 
ited on  one  of  defendant's  streets  by  the  overflow  of  a  culvert  of 
insufficient  capacity,  held  that  it  was  error  to  exclude  evidence 
that  the  culvert  was  of  insufficient  capacity  and  that  it  was  choked 
up  with  rubbish,  and  that,  by  reason  thereof,  the  rubbish  causing 
the  injury  was  deposited  in  the  street ;  for,  if  defendant's  negli- 
gence in  the  construction  of  the  culvert  caused  the  overflpw,  then 
the  obstruction  caused  by  the  overflow  was  the  result  of  that 
negligence.    Hazzard  v.  City  of  Council  Bluffs,  106. 
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12.  Liability  for  injuries  not  foreseen.  Id  Buch  case  it  was  error 
to  iDStruct  the  jury  that  the  defendant  was  not  liable  for  negli- 
gence in  constructing  the  culvert,  on  the  ground  that  "  the  injury 
could  not  reasonably  have  been  foreseen  and  apprehended  as  a 
result  of  the  insufificient  capacity  of  the  culvert ; "  for  if  defendant 
was  negligent,  as  alleged,  it  was  liable  for  the  results  of  such  neg- 
ligence, though  it  was  impossible  to  foresee  the  particular  injury 
resulting  therefrom.    Id, 

18.  Taxes  for  paving  streets  :  collection  by  action.  The  ordi- 
nances of  the  city  of  Muscatine  provide  that  the  expense  of  paving 
the  streets  may  be  assessed  upon  the  abutting  lots,  **  which  shaU 
have  the  effect  of  a  special  tax  thereon,  and  they  may  be  sold 
therefor  as  for  a  tax  y*  also  that,  if  the  assessments  be  not  paid 
by*  the  person  or  persons  chargeable  therewith,  they  shall  be  levied 
as  a  special  tax  upon  the  property  liable  therefor ;  **  and  all  the 
provisions  of  law  relating  to  special  assessments,  and  for  the 
enforcement  and  collection  of  the  same,  shall  apply  to  the  assess- 
ments levied  under  the  provisions  of  this  ordinance.*'  Held  that, 
while  the  property  affected  by  the  assessments  became  bound  by 
a  lien,  the  city  could  collect  the  taxes  by  personal  action  against 
the  owners.  ( Compare  City  of  Dubuque  v.  Railway  Cou,  89  Iowa, 
68.)    City  of  Muscatine  v.  Chicago,  B,  L  <&  P.  Ry.  Co.,  645. 

CODE. 

See  Statutes  Cited,  Construed,  Etc. 

CONDITIONS  PRECEDENT. 

See  Contracts,  6. 

CONSIDERATION. 

See  Contracts,  2,  8. 

CONSPIRACY. 

1.  When  not  actionable  :  evidence.  The  defendants,  by  counter- 
claim, sought  to  recover  of  plaintiff  for  an  alleged  conspiracy  with 
one  W.,  whereby  defendants  were  induced  to  ship  property  to 
Iowa  for  W.,  but  which  was  consigned  to  defendants ;  the  ooject 
of  the  conspiracy  being  to  get  property  of  the  defendants  within 
the  jurisdiction  of  the  courts  of  Iowa,  that  the  plaintiff  might 
attach  it  in  this  case,  which  he  did.  The  order  on  which  it  was 
shipped  provided  that  it  was  not  to  pass  to  W.  until  he  paid  for  it 
upon  delivery,  and  it  never  was  paid  for,  nor  delivered  to  any  one. 
Meld  that,  if  there  was  a  conspiracy  as  alleged,  it  did  not  operate 
to  deprive  defendants  of  their  property,  and  that  the  court  prop- 
erly refused  to  require  plaintiff  to  testify  in  regard  thereto. 
Blackmore  v.  Fairbanks,  282. 

a.     Evidence.    See  Counties,  8 ;  Evidence,  6. 

CONTEMPT. 

See  Appeaub.  3. 

CONTINUANCE. 
See  Criminal  Law,  6 ;  Practice  and  Procedure,  4. 

CONTRACTS. 

1.      BUILDINQ  :  PARTIAL  FAILURE  :  RECOVERY  :  MEASURE    OF    DAMAGES. 

Where  a  party  contracts  for  an    agreed  price  to  make  certain 
improvements  on  the  real  estate,   but  fails  to  comply  with  the 
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contract  in  some  particulfirs  as  to  the  materials  used  and  the  man- 
ner of  construction,  he  may  yet  recover  upon  a  miantum  meruit, 
though  the  owner  has  not  accepted  the  work  ;  and  the  measure  of 
his  damages  will  be  the  contract  price,  lees  payments,  and  the 
damages  sustained  by  reason  of  the  non-compliance  with  the  con- 
tract. (See  opinion  for  citations.)  And  an  instruction  in  this 
case,  directing  the  jury  to  allow  plaintiff  the  value  of  such  items 
as  were  of  real,  substantial  benefit  to  defendant,  was  erroneous, 
because  it  ignored  the  contract  price,  ^tna  Iron  dt  Steel  Works 
V,  Kossuth  County^  40. 

2.  Ck>NSiDBRATiON :  ACTION  BY  BENEFICIARY.  Where  a  sheriff  had 
levied  upon  a  lot  of  hogs  under  execution  in  favor  of  plaintiff  and 
against  B.,  and  defendant  claimed  to  be  the  owner  of  the  hogs, 
and  he  entered  into  a  written  contract  with  the  sheriff,  wiiereoy 
he  was  permitted  to  take  and  sell  the  hogs,  upon  his  agreement  to 
hold  the  proceeds  subject  to  the  order  of  the  court,  and  that  the 
rights  of  plaintiff  and  the  sheriff  should  be  in  no  wise  prejudiced, 

» 

(1)  That  the  instrument*  being  in  writing,  imported  a  considera- 
tion.    (Code,  sec.  2118.) 

(2)  That  the  instrument  was  intended  as  a  security  for  plain- 
tiff, and  that  he  was.  therefore,  entitled  to  bring  an  action 
upon  it,  under  section  2552  of  the  Ck)de.  (See  opinion  for 
citations.)    Allen  v,  Piatt,  113. 

8.  New  contbact  annulling  the  original  :  considebation  :  plead- 
INO  AND  PROOF.  Where,  in  an  action  upgn  a  contract,  defendant 
answered  that  the  one  sued  on  was  annulled  by  a  new  one  sub- 
sequently made  and  based  upon  another  consideration,  the  court 
properly  instructed  that  the  defendant  had  the  burden  to  prove, 
not  only  the  new  contract  as  alleged,  but  that  it  was  sustained  by 
some  new  consideration  moving  to  plaintiff.  Although,  in  this 
case,  the  consideration  for  the  original  agreement  may  have  been 
sufficient  to  sustain  the  second  one,  the  instruction  was  justified 
by  defendant's  theory  of  his  defense,  as  stated  in  his  answer. 
BeUey  v.  Walker,  142. 

4.  Right  to  terminate  :  sale  of  goods  and  division  of  profits. 
Where  plaintiff  placed  goods  in  the  hands  of  another  to  be  sold, 
the  latter  to  have  all  the  profits  up  to  a  certain  sum  per  month,  and 
the  residue  of  profits  to  oe  divided  equally,  "  to  such  time  as  the 

Earty  of  the  first  part  [^plaintiff  ]  may  choose,''  held  that  plaintiff 
ad  the  right  to  terminate  the  contract  at  any  time.    Bray  v. 
Flickinger,  313. 

6.  Ck)NDiTiON :  pleading  and  proof.  In  an  action  upon  a  contract 
to  pay  rebates  upon  the  breaking  of  a  pool  between  defendant  and 
other  railway  companies,  it  was  not  necessary  for  plaintiff  to 
allege  or  prove  the  parties  to  the  pool  nor  the  terms  thereof,  but  it 
was  sufficient,  to  sustain  a  verdict  for  plaintiff,  to  introduce  evi- 
dence tending  to  show  the  existence  of  the  pool  and  the  breaking 
thereof.    Marsh  v.  Chicago,  R.  I.  A  P.  Ry,  Co.,  332. 

8.  Condition  precedent  :  what  is  not.  In  a  contract  for  a  lease  the 
following  language  occurred :  "  The  one  hundred  dollars  to  be  paid 
on  signing  of  said  lease  is  to  apply  on  first  month's  rent."  There 
was  no  other  reference  to  the  one  hundred  dollars  in  the  contract. 
Held  that  the  payment  of  the  one  hundred  dollars  was  not  a  condi- 
tion precedent  to  the  making  of  the  lease ;  and  that,  as  the  contract 
was  not  ambiguous  on  that  point,  the  fact  that  the  proposed  lessee 
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7. 


B. 


9. 


10. 


paid  the  one  hundred  dollars  before  the  lease  was  made  did  not 
show  that  it  was  the  understanding  of  the  parties  that  such  pay- 
ment was  a  condition  precedent.  (^Corhett  v.  BerryhiU,  29  Iowa, 
158,  and  McDanxeU  v.  Whitney,  88  Iowa,  60,  distinguUhed,)  HaU 
V.  HortoUt  852. 

To  MAKB  LEASE :  BREACH :  DAMAGES.    Where  a  contract  for  a  lease 

Sroyided  for  the  payment  by  plaintiffs  (lessees)  of  one  hundred 
oUars  upon  the  execution  of  the  lease,  and  they  paid  fifty  dollars, 
but,  through  no  fault  of  theirs,  the  lease  was  never  executed,  they 
were  entitled  to  recover  at  least  the  fifty  dollars  paid  by  them.   la. 

:  BBEACH :  MEASURE  ^F  DAMAGES.    While  the  measure  of 


damages  for  a  breach  of  contract  to  make  a  lease  and  put  a  tenant 
in  possession,  where  no  rent  has  been  paid,  is  the  remamder  of  the 
market  rental,  after  deducting  the  agreed  rental  {Alexander  v. 
Bishop  J  59  Iowa,  572 ),  yet  other  damages  which  are  the  direct  and 
natural  consequence  of  the  breach  of  contract  can  be  recovered. 
(Adair  v.  Bogle,  20  Iowa,  244.)  And  in  this  case,  held  that,  for 
breach  of  contract  to  lease  a  hotel,  plaintiffs  were .  entitled  to 
recover  for  their  loss  of  time  in  waiting  for  the  hotel,  and  for  their 
expenses  in  coming  from  a  distant  state  to  the  place  where  the 
hotel  was,  and  for  money  paid  under  contract  to  a  clerk  whom 
they  had  employed,  and  brought  with  them  to  aid  in  operating.tiie 
hotel.    Id. 


:  :  EVIDENCB.    Where,  in  an  action  for  breach  of 

contract  to  make  a  lease,  the  value  of  the  lease  was  put  in  issue 
bjr  the  first  count  of  the  petition  and  the  general  denial  of  the 
answer,  but  plaintiffs  offered  no  evidence  to  sustain  that  count, 
and  evidence  offered  by  defendant  as  to  the  value  of  the  lease  was 
not  offered  in  rebuttal,  and  did  not  tend  to  sustain  any  afiSrmative 
defense  pleaded,  it  was  properly  rejected.    Id. 


— ^— :  :  EVIDENCE  OP  PAYMENT.    In  SQch  case,  evidence 

which  tended  to  show  that  plaintiff  had  made  a  payment  on  the 
lease  by  paying  money  to  third  parties  on  account  of  and  for  the 
benefit  of  defendant,  and  that  it  was  made  and  received  on  the  con- 
ditions authorized,  was  competent.    Id. 

11.  Gambung  contract:  what  is  not.  Defendant  gave  his  note 
for  one  hundred  and  fifty  dollars  for  fifteen  bushels  of  Bohemian ' 
oats,  and  for  an  interest  in  an  agreement,  whereby  thirty  bushels 
of  the  oats  raised  from  those  purchased  were  to  be  sold  for  him  at 
ten  dollars  per  bushel.  This  agreement  was  definite  and  free  from 
contingency,  but  it  embraced  a  clause  to  the  effect  that  the 
transaction  was  of  a  speculative  character,  and  not  based  upon  the 
real  value  of  the  grain.  Held  that  it  was  not  a  gambling  contract 
within  the  meaning  of  section  4029  of  the  Ckxle,  and  that  recovery 
upon  the  note  could  not  be  defeated  on  that  ground.  Hanks  v. 
Brown,  500. 


12.   :  statute  strictly  construed.    Section  4029  of  the  Code, 

defining  and  making  void  gambling  contracts,  being  a  criminal 
statute,  cannot  be  extended  to  transactions  which  are  not  within 
the  letter  of  it,  although  within  its  reason  and  policy.  (See  opinion 
for  citations.)    Id. 

18.  Construction  :  duty  op  court.  Where  there  is  no  dispute  as  to 
the  facts  involved  in  the  making  of  a  written  contract  m  suit,  it 
is  the  duty  of  the  court  to  determine  the  questions  of  law.    Id. 
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14.  Exchange  of  lands  :  mutuai«  mibtakb  :  rescission  in  equity  : 
ACTION  BASED  ON  FRAUD.  Where  plaintiff  conTejed  his  farm 
to  defendant  for  land  which  neither  of  them  had  seen,  being 
situate  in  a  distant  state,  but  which  defendant  said  he  believed, 
from  what  he  had  heard  of  it,  would  make  a  g:ood  stock  farm,  but 
which  the  evidence  (see  opinion)  shows  was  not  fit  for  that  purpose, 
and  was  of  little  value  for  any  purpose,  held  that  there  was  a 
mutual  mistake, — on  the  part  of  defendant  as  to  the  kind  of  land 
he  was  conveying,  and  on  the  part  of  plaintiff  as  to  the  kind  of 
land  he  was  getting, — ^and  that  equity  would  compel  a  restoration, 
even  though  the  action  was  based  upon  alleged  fraudulent  repre- 
sentations upon  the  part  of  defendant,  which  were  not  proved. 
(Compare  Sweezey  v.  Collins,  36  Iowa,  689,  and  other  cases  cited  in 
opinion.)    Hood  v.  Smithy  631. 

19.  Understandinq  of  parties:  construction.  Section  8652  of  the 
Code,  which  provides  that  *'when  the  terms  of  an  agreement 
have  been  intended  in  a  different  sense  by  the  parties  to  it,  that 
sense  is  to  prevail  against  either  party  in  which  he  had  reason  to 
Bui)pose  the  other  understood  it,  applies  to  oral  as  well  as  to 
written  contracts.     Cobb  v,  McElroy,  603. 

16.  Effect  of  assiqnment  upon.  See  Assignment  for  Benefit  of 
Creditors,  1. 

17.  Who  hay  site  on  contract.    See  Cities  and  Towns,  5,  G. 

18.  Undue  influence.    See  Deeds,  1,  2. 

19.  Implied  promise  :  support  of  child.  See  Domestic  Relations, 
1,2. 

20.  Parol  to  vary  writino.    See  Evidence,  7-10. 

21.  Sunday  contracts:  ratification.  See  Promissory  Notes,  1-4; 
Sales,  6. 

For  contracts  of  various  kinds,  see  appropriate  titled. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence. 

CONVEYANCES. 

For  conveyances  of  various  Kinds,  see  appropriate  titles. 

CORPORATIONS. 

1.  Defectivb  organization:  rights  of  stockholders  amonq 
themselves.  PlaintifiFs  and  defendants  were  stockholders  in  a 
company  of  which  plaintiffs  were  directors.  The  articles  of  incor- 
poration were  never  recorded.  Plaintiffs,  as  directors,  borrowed 
money  for  the  company 's  use  far  in  excess  of  the  capital  stock, 
giving  their  personal  obligations  therefor,  which,  upon  the  failure 
of  the  company,  they  were  obliged  to  pay,  and  they  now  seek  con- 
tribution of  the  defendants  on  tne  ground  that,  because  the  organ- 
ization of  the  corporation  was  defective,  they  were  partners  and 
not  stockholders ;  but  held  that,  as  between  wemselves,  at  least, 
they  were  stockholders,  and  that  their  rights  were  determined  by 
the  articles  of  incorporation,  which  exempted  the  stockholders 
from  corporate  debts,  and  limited  the  company 's  indebtedness  to 
a  certain  percentage  of  the  stock,  which  last  provision  the  plain- 
tiffs, as  directors,  violated  iii  contracting  the  indebtedness  in  ques- 
tion, and  that  they  could  not  recover.    Heald  v,  Owen,  23. 
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2.      SUBSCBIBEBS     TO    STOCK:     LIABILITY     TO    OREDITOBS:     ESTOPPEL. 

Defendant  was  a  subscriber  to  the  stock  of  a  corporation  of  which 
plaintiff  afterwards  became  a  creditor.  The  capital  stock  of  the 
corporation  was  fixed  at  twenty  tliousand  dollars,  all  of  which  was 
required  to  be  subscribed  before  it  could  begin  business.  Defend- 
ant first  subscribed  for  twenty-five  hundred  dollars'  stock,  and 
afterwards  for  twenty-five  hundred  dollars '  preferred  stock,  but 
it  appears  that  the  condition  making  the  second  subscription  one 
for  preferred  stock  was  erased  without  defendant's  authority. 
But  defendant  was  one  of  the  organizers  and  promoters  of  the  cor- 
poration, and  was  always  one  of  its  directors,  and  he  knew  that 
the  articles  of  incorporation  made  no  provision  for  preferred  stock, 
and  also  that  both  of  his  subscriptions  were  required  to  make  the 
twenty  thousand  dollars  necessary  for  the  beginning  of  business. 
Held  that,  whatever  the  effect  of  his  second  subscription,  with  the 
condition  erased,  might  be  as  between  him  and  the  corporation,  he 
was  estopped  from  denying  liability  thereon  as  to  a  creditor  of  the 
corporation  seeking  assejfcs  out  of  which  to  make  its  demand. 
Tama  Water-Power  Co.  v,  Hopkins,  663. 

* 

8.     :  :  SET-OFF.    A  stockholder  in  a  corporation,  who  is 

indebted  for  stock,  cannot,  as  against  a  judgment  creditor  of  a  cor- 
poration who  seeks  to  subject  the  amount  due  fropi  the  stockholder 
to  the  satisfaction  of  his  judgment,  set  off  against  such  amount  a 
debt  owing  by  the  company  to  him.  (^Boulton  Carbon  Co.  v. 
MilUy  78  Iowa,  460,  followed.)     Id. 

4.     : :  STATUTE  OF  LIMITATIONS.    Where  it  is  sought  to 

make  a  stockholder  liable  to  a  judgment  creditor  of  a  corporation 
to  the  extent  of  the  balance  due  on  stock  subscribed  for  by  the 
former,  he  cannot  plead  the  statute  of  limitations  as  to  so  much  of 
the  indebtedness  on  which  the  judgment  was  rendered  as  accrued 
more  than  five  years  prior  to  the  beginning  of  the  suit  against  him, 
where  the  judgment  was  rendered  on  a  note  given  in  settlement 
of  said  indebtedness  before  it  was  barred  by  the  statute.    Id. 

5.     : :  :  absence  from  state.    In  such  case,  where 

the  subscription  was  in  writing,  and  it  was  collectible  more  than 
ten  years  prior  to  the  suit  brought  by  the  creditor  against  the 
stockholder,  but  he  was  not  a  resident  of  the  state  for  ten  years  of 
that  time,  the  action  against  him  was  not  barred.     Id. 

6.       :  :  DISSOLX7TION   OF   CORPORATION  :    REMEDY.     In  SUCh 

case,  though  the  corporation  had  ceased  to  exist,  the  remedy  by 
the  creditor  against  the  stockholder  was  the  one  prescribed  by  sec- 
tions 1082-1084  of  the  Ck>de,  and  there  is  no  requirement  that  the 
action  be  in  equity;  and  where  the  proceeding,  as  one  at  law,  was 
not  objected  to  in  the  lower  court,  the  objection  cannot  be  raised 
here.     (  Compare  Bayliss  tn  Swift,  40  Iowa,  651.)  Id. 

7.  Assets  :  dividends.  The  assets  of  a  corporation  consist  of  cash  in 
hand  and  other  "property  ;  and,  if  such  assets  exceed  the  liabilities, 
a  dividend  can  lawfully  be  declared.  Money  paid  out  is  not  assets. 
If  paid  for  property  that  is  on  hand,  the  property  is  assets ;  if 
expended  in  a  way  that  has  enhanced  the  value  of  the  general 
assets,  it  is  included  in  their  valuation  ;  if  so  expended  as  to  have 
brought  no  property,  or  no  enhancement  of  that  on  hand,  then  it 
is  a  loss,  and  should  not  be  counted  as  assets.  Hubbard  v.  Weare, 
678. 

8.  :  WHAT  are  and  what  ARE  NOT :  SPECIAL  CASES.  In  Con- 
sidering what  are  and  what  are  not  to  be  considered  as  assets  of  a 
corporation,  held — 
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(1)  That,  in  estimating  the  assets  at  the  end  of  a  certain  year, 
the  profits  of  the  preceding  year  should  not  be  included  as 
a  separate  item,  where  no  such  profits  have  been  declared, 
and  have  not  in  any  way  been  separated  or  withdrawn  from 
the  general  assets. 

(2)  Money  paid  out  for  moving  machinery  and  materials  that 
went  into  the  buildfogs  should  not  be  counted  as  a  separate 
item,  if  the  aggregate  value  of  the  buildings  is  given. 

(8)  Money  expended  in  exhibiting  machinery  at  fairs  enters  into 
the  value  of  the  general  assets,  and  should  not  be  counted  as 
a  separate  item. 

(1)  Bills  receivable  should  not  be  counted  at  their  face  without 
making  such  approximate  deductions  for  loss  as  experience 
teaches  to  be  inevitable. 

(5)  While  interest  on  bills  receivable  should  be  counted  as 
assets,  interest  on  bills  payable  should  be  estimated  in  the 
liabilities. 

(6)  Money  expended  in  the  experimental  construction  of  a  new 
machine  should  not  be  counted  as  assets,  but  the  actual 
value  of  the  machine  may  be  counted,  if  it  has  any  ;  if  not, 
the  expenditure  has  been  lost. 

(7)  Expenses  should  not  be  included  as  a  separate  item ;  if 
wisely  made,  they  only  enhance  the  value  of  the  general 
assets.    Id. 

9.     FR4UD  BT  OFFICERS  OF.    See  False  Representations,  6>12. 

Fob  Municipal  Cobporationb,  see  Cities  and  Towns,  Counties, 
Schools. 

COSTS. 

See  Cbiminal  Law,  1,  2, 15 ;  Practiob  and  Procedubb  in  Supreme 
Court,  5. 

COUNTIES. 

1.  Actions  bt  :  county  attorney.  An  action  by  a  county  to  recover 
money  due  it  will  not  be  dismissed  on  the  ground  that  counsel 
other  than  the  county  attorney  prosecutes  it  under  the  direction 
and  employment  of  the  board  of  supervisors ;  for  the  board  has  the 
right,  by  virtue  of  its  general  powers  to  manage  the  affairs  of  the 
county,  to  employ  counsel,  and  to  cause  proceedings  to  be  insti- 
tuted in  the  name  of  the  county  without  the  consent  of  the  county  i 
attorney,  and  regardless  of  his  willingness  or  ability  to  appear  for  ,' 
the  county.  ( See  opinion  for  statutes  considered  and  cases  cited.) 
Taylor  County  v,  Standleyt  666. 

2.  Recovery  of  money  obtained  through  treasurer:  remedy. 
Where  defendant,  by  conspiracy  with  the  treasurer  of  plaintiff, 
came  into  possession  of  plaintiff  *s  money,  and  refused  to  pay  it  to 

Elaintiff,  an  action  ^as  properly  begun  and  maintained  against 
im  therefor.    Plaintiff  was  not  confined  to  its  remedy  on  the 
treasurer's  bond.    Id. 

8.  :  CONSPIRACY :  evidence.  Where  in  such  action  the  evi- 
dence tended  to  show  that  the  transactions  between  the  treasurer 
and  defendant,  involving  the  money  of  plaintiff,  began  when  the 
former  entered  uDon  the  duties  of  his  office,  and  were  continued 
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until  hid  last  settlement  with  the  plaintiff  'b  supervisors,  held  that 
evidence  of  statements  made  officially  by  the  treasurer,  as  a  part 
of  his  semi-annual  settlements  with  the  supervisors,  was  properly 
admitted  as  tending  to  show  the  amount  of  money  for  which  the 
treasurer  was  liable  at  different  times,  and,  when  considered  with 
other  evidence,  the  dealings  between  him  and  defendant  under  the 
alleged  conspiracy  between  them.     Id, 

4.     Sbcuiuty  of  oounty  funds  deposited.    See  Banks  and  Banking,' 
12.  •  , 

See  Bridges,  1. 

COUNTY  ATTORNEYS. 

See  Ck>UNTiES,  1. 

COUNTY  TREASURER. 

Authority  of.    See  Banks  and  Banking,  1. 

See  Counties,  3,  8. 

CREDITOR'S  BILLS. 

1.  Parties:  joinder  of  several  creditors.  Several  judgment 
creditors  may  join  in  an  action  against  the  trustee  of  their  com- 
mon debtor,  alleging  that  they  have  no  adequate  remedy  at  law, 
and  seeking  the  discovery  of  property  which  may  be  subjected 
to  the  payment  of  .their  judgments,  and  asking  that  the  trustee 
be  required  to  discharge  (certain  alleged  duties,  which  it  is 
claimed  would  result  in  placing  property  of  the  judgment  debtor 
within  the  reach  of  legal  process.  (See  opinion  for  statutes  and 
cases  ciied.)     Oorrell  v.  Gates,  632. 

2.  Plbadino.  In  an  action  against  a  trustee  of  the  debtor  under  a 
will,  to  discover  assets  of  the  debtor  and  to  compel  the  trustee  to 
perform  his  duties,  to  the  end  that  the  debtor 's  property  might 
become  subject  to  execution,  the  petition  alleged  that  three  certoin 
tracts  of  land  had  been  set  apart  to  the  trustee,  and  the  title 
thereto  decreed  in  him,  for  tlie  uses  and  purposes  authorized  by 
the  will,  and  that  said  land  was  so  set  apart  by  partition,  which, 
however,  did  not  include  all  the  realty  of  the  decedent.  Held 
that  plaintiffs  were  improperly  required,  upon  motion,  to  state  the 
value  of  each  of  said  tracts  of  land,  on  tne  ground  that,  having 
been  set  apart  to  the  trustee,  if  their  aggregate  value  was  greater 
than  the  claims  of  plaintiffs,  their  action  could  not  be  maintained  ; 
for  the  petition  further  showe(f  that  the  will  made  it  the  duty  of 
the  trustee  to  provide  money  for  many  purposes  pertaining  to  the 
welfare  of  the  judgment  debtor,  and  it  did  not  appear  for  what 
obligations  of  that  kind  the  land  might  be  already  liable  ;  so  that 
the  fact,  if  it  so  appeared,  that  the  land  would  sell  for  more  than 
enough  to  satisfy  plaintiffs'  claims,  could  not  affect  their  right  to 
maintain  the  action.    Id, 

CRIMINAL  LAW. 

1.  Information:  taxing  costs  to  informant.  Where  the  defend- 
ant in  an  information  is  convicted  before  a  justice  of  the  peace, 
and  he  appeals  to  the  district  court,  the  conviction  is  conclusive 
proof  that  there  was  probable  cause  for  the  information,  and  the 
district  court  cannot  inquire  into  that  matter,  and  tax  the  costs  to 
the  informant  on  the  ground  that  there  was  no  probable  cause  for 
the  information.  (In  re  Trenchard^  16  Iowa,  58,  dietinguiahed,) 
State  V,  Hodgson,  462. 
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2.     :   — — :   appeal:  time  op  taking.     An  appeal  from  a 

judgment  taxing  the  costs  of  a  prosecution  upon  infommtion  to 
the  prosecuting  witness,  on  the  ground  that  the  prosecution  was 
without  probable  cause,  is  an  appeal  in  a  criminal  case,  and  may 
be  taken  within  one  year  from  the  date  of  the  judgment.  (Code, 
sec.  4522,  and  State  v.  Knapf,  61  Iowa,  522.)    Id, 

8,      :  PACTS  NOT  STATED  :  IN8UPFICIENCY  :  ARREST  OP  JUDGMENT. 

An  information  for  disturbing  a  school,  "for  that  the  defendant 
*  *  *  did  commit  the  crime  of  unlawfully  and  wilfully  dis- 
turbing and  interrupting  a  school  taught  by,"  etc.,  is  insufficient 
to  sustain  a  conviction,  because  it  fails  to  state  the  facts  consti- 
tuting the  offense ;  and  an  objection  based  on  such  insufficiency 
may  be  raised  for  the  iirst  time  on  a  motion  in  arrest  of  judgment. 
(See  opinion  for  citations.)    State  v.  Butcher,  110. 

4.      :    :    AMENDMENT    AFTER   VERDICT    ON    APPEAL.      While 

an  information  may  be  amended  in  justice's  couii;,  and  after 
appeal  to  the  district  court,  and  the  law  in  this  respect  is  very 
liberal  (see  opinion  for  citations),  yet  where  the  cause  has  been 
appealea  to  the  district  court  and  a  verdict  has  been  rendered 
against  defendant  there,  upon  an  information  which  fails  to  state 
the  facts  constituting  the  offense  charged,  it  is  then  too  late  to 
amend  the  information  by  stating  such  facts.     Id, 

6.  Grand  jury  :  mode  op  drawing  :  substantial  departure  from 
LAW  :  indictment  quashed.  The  provisions  of  the  law  in  relation 
to  the  mode  of  obtaining  grand  jurors  is  directory.  (See  State  v. 
Qillick,  7  Iowa,  287 ;  State  v.  Carney,  20  Iowa,  82.)  The  law  as  now 
existing  ( See  McGlain's  Ann.  Code,  sec.  819)  requires  that  after  the 
ballots  bearing  the  names  from  which  the  grand  jurors  are  to  be 
drawn  have  been  placed  in  a  box  and  mixed,  the  clerk-  shall  draw 
the  number  of  jurors  required,  but  that  not  more  than  one  shall  be 
drawn  from  each  township,  unless  more  jurors  are  required  than 
there  are  townships  in  the  county.  In  this  case,  where  there  were 
fifteen  townships  in  the  county  and  only  twelve  grand  jurors  were 
-required,  the  ballots  bearing  the  names  of  persons  liable  to  be 
drawn  from  each  township  were  sealed  in  separate  envelopes, 
which  were  then  placed  in  the  box,  and  the  clerk  drew  therefrom 
twelve  of  them.  The  ballots  from  each  of  the  envelopes  so  drawn 
were  then  placed  in  the  box,  and  the  clerk  drew  one  therefrom, 
thus  obtaining  twelve  grand  jurors.  Held  that  the  method  was  a 
substantial  deviation  from  the  method  prescribed  by  statute,  and 
that  an  indictment  found  by  a  grand  jury  composed  of  seven  of 
the  jurors  so  drawn  was  properly  quashed.  (See  opinion  for 
citation  of  related  cases.)    Sfate  v.  Beckey,  868. 

6.  dONTiNUANCB  ON  COURT'S  OWN  MOTION.  Defendant  was  charged 
with  murder  in  the  first  degree.  On  the  second  day  of  the  term 
he  moved  for  a  continuance  to  the  next  term  for  the  purpose  of 
procuring  the  testimony  of  absent  witnesses.  As  the  record  then 
stood,  the  motion  was  properly  overruled,  and  defendant  excepted. 
Afterwards  defendant  moved  for  a  postponement  of  the  trial  to  a 
subsequent  day  of  the  term,  and  the  motion  was  granted.  The 
record  upon  this  motion  shows  that  there,  was  then  credible  evi- 
dence before  the  court  that  the  depositions  of  the  absent  witnesses 
had  been  taken  and  mailed  to  the  place  of  trial,  but,  by  no  fault 
of  defendant,  they  had  failed  to  arrive  ;  and  that  the  witnesses  had 
therein  testified  to  facts  inconsistent  with  defendant's  guilt.  On 
the  day  to  which  the  trial  had  been  postponed  these  depositions 
had  not  yet  arrived,  but  no  further  continuance  was  then  asked, 
and  defendant  was  put  upon  his  trial,  found  guilty,  and  sentenced. 
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to  death.  Held  that  it  was  the  duty  of  the  court,  in  the  further- 
ance of  justice,  after  learning  the  facts  which  the  evidence  tended 
to  prove,  and  which  were  inconsistent  with  defendant's  guilt,  to 
continue  the  cause  to  the  next  term  on  its  own  motion,  upon  the 
application  made  therefor  at  the  beginning  of  the  term,  though  a 
postponement  to  a  day  in  the  same  term  was  afterwards  asked, 
granted  and  accepted.    State  v.  Foster^  726. 

7.  Pbaoticb:  misstatement  of  law  bt  counsel.  Counsel,  in  a 
prosecution  for  keeping  a  house  of  ill  fame,  in  argument  to  the 
jury,  said:  "The  rule  is  that  if  defendant  has  evidence  at  his 
command,  and  fails  to  use  it,  it  weighs  against  him/*  and  under 
this  rule  he  drew  the  inference  that  defendant  was  guilty ; 
because,  if  he  was  not,  he  could  have  proved  the  contrary  by  bis 
wife  and  sod,  whom  he  failed  to  put  upon  the  stand.  Held  that, 
though  the  rule  as  stated  was  wrong  (which,  however,  is  not 
decided),  yet  a  misapprehension  and  misstatement  of  the  law  by 
counsel  in  argument  is  no  ground  for  a  reversal.  State  v,  Toombs, 
741. 

8.  Trial  by  jury  of  eleven  :  consent  :  legality.  Where,  after  a 
trial  for  a  felony  has  begun  to  a  jury  of  twelve  men,  one  of  them 
becomes  sick,  the  defendant  may,  with  the  consent  of  the  state 
and  the  court,  waive  a  jury  of  twelve  men,  and  agree  that  the 
trial  shall  proceed  with  the  eleven  jurors,  and  that  their  verdict 
shall  '*  be  as  valid  and  binding  as  though  rendered  by  a  full  jury." 
and  a  verdict  of  guilty  and  judgment  thereon  cannot  afterwards 
be  questioned  on  the  ground  that  the  jury  was  not  full.  ( State  v. 
Kaufman^  51  Iowa,  578,  folloiced.)    State  v,  Orossheim,  75. 

9.  Practice  :  lost  indictment.  The  indictment  in  this  case  having 
been  lost,  a  copy  was  substituted  after  the  jury  was  impaneled  and 
sworn.  Held  that  the  objections  that  the  jury  was  not  sworn  to 
try  the  case  upon  a  copy  of  the  indictment,  and  that  the  court 
had  no  jurisdiction  to  impanel  a  jury  when  no  indictment  was  in 
existence,  were  merely  technical,  and  did  not  affect  the  merits, 
and  was  no  ground  for  reversing  a  judgment  of  conviction.  State 
V.  Shank,  47. 

10.  Instructions:  proof  beyond  reasonable  doubt.  Where  the  court 
in  one  instruction  has  made  it  plain  that  the  state  must  prove  the 
facts  constituting  defendant's  guilt  beyond  a  reasonable  doubt,  it 
is  not  prejudicial  error  to  begin  other  instructions  thus :  '*  If  ^ou 
find  from  the  evidence  that  defendant,**  etc.,  without  each  time 
saying,  "if  you  find  beyond  a  reasonable  doubt,**  etc.  State  v, 
JRainsbarger,  745. 

11.  Impeachment  of  defendant:  instruction  as  to  evidence. 
Where  defendant  in  a  criminal  case  was  a  witness  in  his  own 
behalf,  and  there  was  evidence  tending  to  impeach  him,  the  court 
rightly  instructed  that  the  impeaching  evidence  should  only  be 
considered  to  the  extent  of  determining  the  weight  and  credit,  if 
any,  to  be  given  to  defendant's  testimony  as  a  witness  in  his  own 
behalf  ;  and  it  was  not  necessary  to  add  that  the  jury  should  not 
allow  it  to  influence  them  in  any  manner  against  the  defendant  as 
a  party  to  the  suit.    Id, 

13,  Instructions  :  when  properly  refused.  An  instruction  asked 
is  rightly  refused  when  the  same  thought  is  clearly  expressed  in 
the  mstructions  given.    Id. 

13.  ^'Aiding  and  abetting.**  The  word  "  abet,**  used  in  relation  to  the 
commission  of  a  crime,  indicates  the  act  of  an  accessory  before 
the  fact,  while  the  word  **  aid  **  indicates  the  act  of  an  accessory 
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after  the  fact.  An  accessory  before  the  fact  may  be  indicted, 
punished  and  tried  as  a  principal  (Code,  sec.  4814);  whether  the 
same  is  true  of  an  accessory  after  the  fact,  is  not  determined. 
State  V,  Empey,  4G0. 

14.  Judgment  of  guilty  of  one  of  several  counts  :  inference  as 
TO  THE  others.  Defendant  was  tried  before  a  justice  of  the  peace 
upon  an  information  charging  four  distinct  offenses  in  as  many 
counts.  The  justice  found  him  guilty  on  the  first  count,  but  made 
no  finding  of  record  upon  the  other  counts.  Held  that  he  was,  by 
inference,  acquitted  on  the  other  counts,  and  that,  upon  an  appeal 
by  him.  to  the  district  court,  he  could,  not  be  again  legally  tried 
upon  any  but  the  first  count.    State  v.  Severson,  750. 

15.  Costs  :  mileage  of  defendant's  voluntary  witnesses.    Defend- 
^     ant's  father,  at  request  of  defendant's  counsel,  came  from  Dakota 

to  Iowa  to  testify,  and  he  did  testify,  in  the  defendant's  behalf,  on 
the  trial  of  a  criminal  prosecution  against  defendant.  He  was 
not  subpoenaed,  but  his  name  was  included  in  the  list  of  witnesses 
which  defendant  was  authorized  to  subpoena,  by  an  order  of  the 
court  made  under  chapter  307,  Laws  of  1880.  Held  that  he  was 
entitled,  upon  defendant's  acquittal,  to  have  costs  taxed  up  against 
the  county  for  his  daily  attendance,  but  to  nothing  for  mileage. 
(^West/all  V.  Madison  County,  e>2  Iowa,  427,  distinguished.)  State 
V.  Willis,  326. 

16.  Appeal:  affirmance  on  motion.  Section  4588  of  the  Code, 
which  requires  this  court  to  examine  the  record  in  criminal  cases 
appealed,  and  without  regard  to  technical  errors  or  defects,  to  ren- 
der such  judgment  on  the  record  as  the  law  demands,  forbids  the 
affirmance  of  a  judgment  of  conviction  upon  motion  of  the  state. 
State  V.  Bahne,  472. 

17.   :  JUDGMENT  ON  APPEAL  BOND.    Upon  the  affirmance  of  a 

judgment  of  conviction,  this  court  cannot  render  judgment  upon 

the  appeal  bond  when  the  bond  is  not  before  the  court.    Id, 

• 

18.  Bail-bond  :  recitations  of  :  estoppel.  A  surety  in  a  bail-bond, 
which  recites  that  an  adjournment  of  the  case  was  ordered,  and 
that  the  bond  was  executed  to  giv^  the  accused  the  benefit  of  the 
order,  cannot,  when  the  obligation  is  about  to  be  enforced,  deny 
these  recitations,  and  plead  as  a  defense  that  the  bond  was  exe- 
cuted before  the  accused  was  brought  before  the  court  State  v, 
Benzion,  467. 

19.  :  preparation  of  in  anticipation  of  an  adjournment.    It 

is  no  objection  to  the  validity  of  a  bail-bond  that  it  was  prepared 
and  signed  before  the  accused  was  brought  before  the  justice,  in 
anticipation  of  an  application  for  an  adjournment.  (Compare 
sec.  4189  of  the  Code.)    Id, 

20.   :  surety  :  discharge  by  continuances.    A  surety  cannot 

be  exonerated  from  liability  on  a  bail-bond  on  the  ground  that  the 
preliminary  hearing  was  several  times  continued  by  agreement 
without  his  consent,  and  without  the  appearance  of  the  accused 
when  the  continuances  were  ordered.    Id. 

21.   :  AcnoN  ON :  evidence.    In  an  action  ujpon  a  baU-bond  the 

plaintiff  introduced  in  evidence  the  information  filed  before  the 
justice  of  the  peace,  the  warrant  issued  thereon,  and  the  return 
thereof,  showing  the  arrest  of  the  accused,  the  record  of  the  justice 
showing  an  order  requiring  him  to  ^ive  bail  to  answer  the  chaige 
before  the  district  court,  and  the  bail-bond  in  suit ;  also  the  rec<»rd 
of  the  district  court,  showing  a  default  upon  the  bond  rendered  on 
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account  of  the  failure  of  the  aoc^ised  to  appear ;  but  the  indict- 
ment was  not  offered  in  evidence.  After  the  submiRsion  of  the 
case,  and  when  defendants  and  their  counsel  were  absent,  the 
court  permitted  the  indictment  to  be  introduced.    Held — 

(1)  That  the  adjudication  of  the  default,  as  shown  by  the  evi- 
dence, was  binding  on  the  sureties  of  the  bond,  though  made 
when  they  were  not  present. 

(2)  That  that  adjudication  presumed  an  indictment  to  which 
the  accused  had  failed  to  respond. 

(3)  That,  therefore,  the.  permission  given  to  ^introduce  the 
indictment  under  the  circumstances  named' was,  at  most, 
error  without  prejudice. 

(4)  That  the  other  evidence  was  sufficient  to  fix  defendants' 
liability  on  the  bond.    State  v.  Coppock,  482. 

22.  :  :   parol  to  vary  terms  of.    Where  in  such  case 

the  bond  was  conditioned,  as  required  by  law,  for  the  appearance 
of  the  accused  at  the  next  term  of  the  district  c^ourt,  the  testimony 
of  tne  defendants,  that  the  justice  ^informed  them  when  they 
signed  the  bond  that  he  would  not  be  required  to  appear  until  a 
later  term,  was  properly  excluded.    Id, 

28.  Assault:  with  intent  to  kill  :  bvidbncb  to  convict.  Defend- 
ant was  indicted  for  an  assault  alleged  to  have  been  made  upon 
one  S.,  by  shooting  at  him  with  a  revolver,  with  iptent  to  kill 
him.  The  evidence  ( see  opinion )  as  to  the  number  of  shots  fired 
by  defendant,  and  as  to  whether  he  intended  to  injure  S.,  was  con- 
flicting, and,  as  the  trial  court  refused  to  set  aside  a  verdict  of 
guilty  as  not  being  sustained  by  the  evidence,  this  court  cannot 
interfere.    State  v.  Rainsbarger,  745. 

24.  Burglary  with  intent  to  steal  : '  indictment.  In  an  indict- 
ment for  burglary  with  inlient  to  steal,  under  section  8894  of  the 
Ck)de,  it  is  not  necessary  to  allege  the  fact  of  larceny,  and  hence 
not  necessary  to  allege  the  character,  value  and  ownership  of  the 
property  intended  to  be  stolen.  ( Compare  State  v.  Netvberry,  26 
Iowa,  467.)    State  v,  Jennings,  513. 

25.  :  evidence:  possession  of  stolen  goods.  In  a  prosecu- 
tion for  burglary  with  intent  to  steal,  where  goods  have  actually 
been  stolen  from  the  burglarized  building,  possession  of  the  stolen 
^oods  by  the  defendant  soon  after  the  commission  of  the  burglary 
IS  evidence  from  which  the  jury  may  find  the  defendant  guilty, 
but  is  not  prima-fade  evidence  of  guilt  in  such  a  case,  as  it  is  in 
cases  of  larceny.  (See  opinion  for  explanation  of  apparently 
confiicting  cases.)    Jd. 

26.  False  pretenses  :  draft  drawn  against  no  funds  :  indictment  : 
sufficiency.  The  indictment  in  this  case  charges  the  defendant 
with  obtaining  money  and  property  upon  the  false  pretense  that 
he  had  money  in  a  certain  bank,  upon  which  he  drew  a  draft  which 
he  gave  in  exchange  for  the  money  and  property.  Upon  exami- 
nation of  the  indictment  (see  opinion),  held  that  it  was  not 
vulnerable  to  the  objection  that  the  facts  constituting  the  offense 
were  not  set  out  with  sufficient  fulness, — the  averments  being 
sufficient  to  inform  defendant  of  the  charge  against  him,  and  of 
the  facts  which  could  properly  be  shown  to  prove  it ;  nor  to  the 
objection  that  it  did  not  show  when  the  draft  was  payable, — it 
sufficiently  appearing  from  the  language  used  that  it  was  payable 
at  sight.    State  v.  CadiveU,  478. 
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27.  Change  of  venue  :  discretion  of  court.  An  application  for  a 
change  of  venue  in  a  criminal  case,  based  upon  the  alleged  preju- 
dice of  the  people  of  the  county,  and  supported  by  affidavits  and 
resisted  by  counter  affidavits,  is  addressed  to  the  sound  discretion 
of  tlie  trial  court,  which  this  court  will  not  interfere  with  in  the 
absence  of  a  showing  of  abuse.    Id. 

28.  False  pretenses  :  draft  drawn  against  no  funds  :  indictment 
AND  PROOF.  The  indictment  charged  defendant  with  drawing  a 
draft  upon  a  bank  in  which  he  had  no  funds,  and  delivering  it 
in  exchange  for  money  and  property.  Defendant  and  another 
were  partners  in  the  banking  business,  and  the  draft  in  question 
was  drawn  in  the  name  of  the  bank  owned  by  them,  by  himself  as 
cashier.  Held  that  it  was  not  admissible  in  evidence  to  sustain  the 
indictment,  because  it  was  not  his  draft,  and  was  not  payable  out 
of  his  funds,  if  he  had  any,  in  the  bank  upon  which  it  was  drawn. 
Id. 

29.  Forcible  defilement  :  indictment  :  duplicity.  An  indictment 
which  charges  that  the  defendant  did  "  wilfully,  unlawfully  and 
feloniously  take  one  S.,  unlawfully  and  against  her  will,  and,  by 
force  and  menace  and  duress,  compelled  her,  the  said  S.,  to  be 
defiled,  and  then  and  there  laid  hold  of  her,  the  said  8.,  with  his 
hands,  and  held  her  upon  the  ground  and  did  then  and  there  force, 
ravish  and  have  carnal  knowledge  of  her,  the  said  8.,  and  in  the 
manner  and  form  aforesaid  did  then  and  there  defile  her,"  is  good 

*  as  an  indictment  for  forcible  defilement,  under  section  8862  of  the 
Ck>de,  and  is  not  vulnerable  to  the  objection  that  it  also  charges  the 
crime  of  rape.    State  v,  Montgdmery,  737. 


80. 


:  evidenqe  to  sustain  verdict  :  corroboration.  The  evi- 
dence in  this  case  considered  ( see  opinion  )  and  held  sufficient  to 
sustain  a  verdict  of  guilty  of  forcible  defilement,  as  against  the 
objection  that  the  prosecutrix  consented  to  all  that  was  done.  It 
was  not  necessary  tnat  she  be  corroborated  in  order  to  justify  a 
verdict  of  guilty.    (See  State  v.  Orossheim,  ante,  p.  75.)    Id. 


81. 


:  evidence  as  to  body  of  crime.    In  such  case  a  witness 

was  properly  permitted  to  testify  that  he  examined  the  clothing" 
worn  by  the  prosecutrix  at  the  time  the  offense  was  committed, 
and  that  he  found  certain  stains  thereon  indicating  that  sexual 
intercourse  had  been  attempted  or  accomplished.  ( State  v. 
Stowell,  60  Iowa,  538,  and  State  v.  Painter,  50  Iowa,  319,  dt9- 
tinguished.)    Id. 

82.  Fraudulent  baneing:  indictment  and  proof:  agency.  An 
indictment  charging  defendants  with  fraudulent  banking,  in  that 
they  received  a  certain  deposit  at  a  stated  time  and  place,  when 
they  were  insolvent,  is  sustained  by  proof  that  their  cashier 
received  the  deposit  as  their  agent ;  the  ruling  applying  that  what 
one  does  by  his  agent  he  does  himself.    State  v.  CadweU,  432. 


83. 


84. 


:  "   DEPOSIT "  defined.    Such  indictment  is  sustained  by 

proof  of  the  receipt  of  money  upon  a  certificate  of  deposit, — the 
transaction  in  such  case  being  as  truly  a  '*  deposit,''  within  the 
meaning  of  the  statute,  as  is  an  ordinary  call  deposit.    Id. 

INSOLVENCY :  EVIDENCE.    As  tending  in  some  degree  to 


prove  the  insolvency  of  the  bank  at  the  time  of  accepting  the 
deposit}  it  was  competent  to  introduce  an  assignment  for  the  ben- 
efit of  creditors,  made  by  defendants  five  months  after  the  date  of 
the  deposit.    Id.  ^ 
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85.  The  samb  :  opinions  of  expert  accountants.  In  such  case,  an 
expert  accountant,  who  has  examined  the  books  of  the  bank  with 
reference  to  its  solvency  at  different  times,  may,  in  connection 
with  the  data  upon  which  his  opinion  is  founded,  testify  as  to  his 
opinion  concerping  the  solvency  or  insolvency  of  the  bank.    Id. 

86.  The  same:  value  of  defendants*  homesteads.  In  such  case, 
where  the  defendants  had  made  an  assignment  which  did  not 
include  their  homesteads,  held  that  evidence  of  the  value  of  such 
homesteads  was  not  admissible  to  show  that  they  were  solvent. 
Id. 

87.  The  same:  opinions  of  expert  accountants:  best  evidence. 
While  the  books  of  the  bank  in  such  a  case  are  the  best  evidence 
of  what  they  show  as  to  the  solvency  of  the  bank,  yet  it  is  proper 
to  aid  the  jury  in  determining  what  they  show,  by  accompanying 
them  with  the  opinions  of  expert  witnesses  who  have  examined 
them  with  reference  to  the  pomt  in  question.    Id, 

88.  The  same  :  two  banks  owned  by  indicted  firm.  Where  defend- 
ants were  indicted  as  a  firm,  and  the  firm  owned  two  banks  in  the 
same  county,  in  one  of  which  the  deposit  was  received,  it  was 
competent  to  inquire  into  the  solvency  of  both  banks,  for  the 
purpose  of  ascertaining  whether  the  firm  was  insolvent  at  the 
ume  of  receiving  the  deposit.    Id, 

89.  Fraudulent  banking  :  instruction  as  to  form  of  crime  not 
charged.  Upon  an  indictment  of  the  owners  of  a  bank  for 
receiving  a  deposit  when  they  were  insolvent,  the  court,  in  its 
instructions,  quoted  the  statute  under  which  the  indictment  was 
found,  including  language  which  made  it  a  crime  to  *'be  acces- 
sory, or  permit,  or  connive  at,  the  receiving  or  accepting  on 
deposit,"  etc.  Held  that  this  was  not  submitting  to  the  jury  an 
issue  as  to  a  form  of  the  crime  not  charged  in  the  indictment,  since 
the  whole  charge  made  it  clear  that  defendants  were  accused  only 
of  themselves  receiving  the  deposit  in  question.    Id. 

40.  :  instructions  as  to  knowledge.    In  such  case  where  the 

deposit  was  in  fact  received  by  defendants*  cashier,  it  was  suffi- 
cient, on  the  point  of  defendants'  knowledge,  to  instruct  that  the 
deposit  must  nave  been  received  on  their  authority,  and  that  they 
must  have  received  it  knowing  of  their  insolvency.    Id, 

41.  :  insolvency  :  what  coNSTrruTES.  A  firm  engaged  in  bank- 
ing is  insolvent,  within  the  meaning  of  chapter  153,  Laws  of  1880, 
making  it  a  crime  for  bankers  to  receive  deposits  knowing  of  their 
insolvency,  when  it  is  unable  to  meet  its  liabilities  as  they  become 
due  in  the  ordinary  course  of  business ;  and  bankers  who  receive 
deposits,  knowing  themselves  to  be  thus  insolvent,  cannot  escape 
the  penalty  of  the  law  on  the  ground  that  they  believe  that,  with 
time  and  indulgence,  they  can  settle  all  demands.  (  See  opinion 
for  a  discussion  of  the  term  **  insolvency*'  upon  the  authorities.) 
Id. 

42.  Gambling  :  evidence  to  convict.    Where,  on  an  information  for 

gambling,  the  evidence  showed  that  the  officer  who  arrested 
efendant  went  to  a  room  in  which  language  used  in  the  game  of 
poker,  and  the  rattling  of  poker-chips  and  cards,  was  heard,  and. 
upon  demanding  admission  and  being  refused,  he  forced  an 
entrance  just  in  time  to  see  one  man  escaping  from  a  window,  and 
found  upon  a  table  in  the  room  poker-chips  and  cards  used  in  the 
game  of  poker,  aiid  found  defendant  in  an  adjoining  hall,  which 
he  could  enter  from  the  street  only  from  the  room  in  question,  and 
defendant  attempted  no  explanation  of  his  presence  there,  held 
that  it  was  sufficient  to  sustain  a  conviction.    State  v.  Boyer,  830. 
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48.  Houses  of  ill  fame  :  indictment  :  statute  followed.  An 
indictment  which  charges  that  the  defendant  kept  a  houjse  of  ill 
fame,  resorted  to  by  divers  persons  for  the  purposes  of  prostitution 
or  lewdness,  is  not  bad  for  duplicity  on  account  of  the  use  of  the 
word  *'or"  instead  of  '*and."  The  indictmeqt  being  in  the  lan- 
guage of  the  statute  in  that  particular,  it  is  not  subject  to  l^e 
objection  raised  as  to  its  form.  (  See  citations  in  opinion.)  State 
V.  Toombs,  741. 

44.   :  evidence  :  compbteKcy.    In  such  case  it  was  proper  to 

permit  a  witness,  who  was  an  omnibus-driver,  and  who  had  often 
taken  women  to  defendant's  house,  to  testify  that  one  woman 
whom  he  took  there  said  to  him  that  if  **he  saw  any  boys  that 
wanted  to  come  over  to  fetch  them  over."  Such  testimony  was 
competent  to  show  the  character  of  the  woman  who  made  the 
house  a  stopping  place,  and  was  admissible,  though  the  conversa- 
tion was  not  had  in  defendant's  presence.    Id, 

45.   :    evidence   to   support   verdict.    Where  the   evidence 

showed  that  defendant's  house  was  known  as  a  house  of  ill  fame, 
and  that  lewd  women  and  licentious  men  made  it  a  place  of  resort, 
the  evidence  was  sufficient  to  support  a  verdict  of  guilty  of  keeping 
a  house  of  ill  fame.    Id.    , 

46.   :  LEWDNESS :  definition.    In  a  prosecution  for  keeping  a 

house  of  ill  fame,  the  court  defined  lewdness  to  be  an  "  irregular 
indulgence  of  the  animal  desires."  Held  that,  while  the  definition 
was  inaccurate,  it  was  not  misleading,  as  the  jury  would  easily 
understand  from  the  nature  of  the  case  that  the  court  meant 
unlawful  commerce  between  the  sexes.    Id. 

47.  Larceny  from  tbe  person  :  evidence  :  identification  :  leading 
QUESTION.  The  money  having  been  stolen  from  the  person  of  the 
prosecuting  witness  as  alleged,  held  that  the  evidence  (see  opinion) 
was  sufficient  to  identify  defendant  as  the  thief  ;  and  that,  after  the 
prosecuting  witness  had  positively  identified  him  as  the  criminal, 
it  was  not  prejudicial  error  for  counsel  to  point  him  out  and  ask 
the  witness  whether  or  not  he  was  the  man  who  committed  the 
crime.    State  v.  Hall^  674. 

48.  Larceny  :  indictment  :  sufficiency.  The  indictment  in  this  case 
alleged  that  defendant,  at  a  named  time  and  place,  "took,  stole 
and  carried  away  one  horse,  of  the  value  of  one  hundred  and  fifty 
dollars,  the  said  property  belonj^ng  to  J.  W.,"  etc.  Held  that  it 
was  not  bad  on  the  ground  that  it  failed  to  state  that  the  horse  was 
"  feloniously  "  taken, — for  to  charge  the  stealing  of  property  of 
such  value  is  to  charge  a  felony  ;  nor  on  the  ground  that  it  did  not 
charge  that  W.  was  the  owner  of  the  horse  when  taken, — it  being 
sufficiently  clear  on  that  point ;  nor  on  the  ground  that  it  did  not 
charge  the  intent  of  the  defendant  to  convert  the  horse  to  his  own 
use, — the  averment  that  he  '*took.  stole  and  carried  away  "the 
horse  being  sufficient  to  show  the  intent.     State  v.  Oriffln,  568. 

49.  :  aiding  in  disposing  of  property  :  instruction.   One  who 

aids  in  the  disposition  of  stolen  property  is  not  thereby  guilty  of 
larceny,  either  as  principal  or  accessory,  unless  he  knows  the 
property  to  have  been  stolen  ;  and  an  instruction  under  which  the 
jury  might  have  found  the  defendant  guilty  without  such  knowl- 
edge is  a  ground  for  reversal,  even  though  the  abstract  does  not 
contain  afl  the  evidence  ;  for  it  cannot  be  presumed  that  his  guilty 
knowledge  was  established  by  the  evidence.    State  v.  Empey,  460. 

60.  Murder:  in  producing  abortion:  indictment:  two  counts. 
Where  in  the  two  counts  of  an  indictment  only  one  ofifense  is 
charged,  to-wit,  the  murder  of  a  named  woman  by  an  attempt  to 
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produce  an  abortion  upon  her,  and  in  the  first  count  it  is  charged 
to  have  been  committed  with  some  instrument  to  the  grand  jurors 
unknown,  and,  in  the  second,  by  administering  certain  drugs  to 
the  grand  jurors  unknown,  held  that  the  indictment  Was  not  bad 
for  duplicity.    (See  Code,  sec.  4800.)    State  v,  Baldwin,  714. 

51.   : : :  FIRST  OR  SECOND  DBQBEE.    Neither  count  of 

the  indictment  in  this  case  (see  opinion )  changes  murder  in  the 
first  degree,  as  neither  charges  an  intent  to  take  life.  ( See  State 
V,  Oillicky  7  Iowa,  812,  and  State  v.  Johnson,  8  Iowa,  525.)    Id. 

52.    :     mDICTMBNT    FOR    FIRST     DEGREE:     TRIAL     FOR     SECOND. 

Although  an  indictment  charges  murder  in  the  first  degree,  the 
state  may  waive  a  trial  for  that  degree  and  insist  upon  a  convic- 
tion for  a  lesser  degree  of  the  offense.    Id, 

53. :    ACCESSORY   BEFORE     THE    FACT  :     INDICTMENT :    EVIDENCE. 

Since  an  accessory  before  the  fact  is  a  princi{)al,  under  Code,  sec- 
tion 4814,  there  is  no  variance  between  an  indictment  charging 
defendant  as  principal,  and  evidence  which  shows  him  to  have 
been  an  accessory  before  the  fact.    Id, 

54.    :  DYINO  DECLARATIONS  :  ADMISSIBILITY  :  QUESTION  FOR  COURT. 

It  is  the  province  of  the  judge,  and  not  of  the  jury,  to  determine, 
from  all  the  surrounding  circumstances,  whether,  in  a  prosecution 
for  murder,  the  dying  declarations  of  the  deceased  are  admissible. 
(See  State  v.  Elliott,  45  Iowa,  487.)    Id. 

55. :  :  :  CONSCIOUSNESS  OF  danger.    Declarations 

made  by  decedent  after  she  had  heard  her  physician  express  the 
opinion  that  her  symptoms  were  as  bad  as  they  could  be,  and  that 
she  might  die  at  any  time,  and  after  she  had  expressed  the  belief 
that  she  was  going  to  die,  were  admissible  as  dying  declarations, 
as  against  the  objection  that  she  was  not  conscious  of  her  danger 
when  she  made  them.    Id, 

56. : :  character  of  :  admissibility.  The  dying  declar- 
ations of  the  deceased  are  not  admissible  against  the  defendant  in 
a  prosecution  for  murder,  unless  they  are  restricted  to  the  act  of 
killing  and  to  the  circumstances  immediately  attending  it,  and 
form  a  part  of  the  res  gestce ;  and  the^  must  relate  to  facts,  and 
not  to  mere  matters  of  opinion  or  belief.  Accordingly,  where  the 
defendant  was  charged  with  the  death  of  decedent,  caused  by  an 

i  attempt  to  produce  an  abortion  upon  her  by  the  use  of  instruments 
or  drugs,  used  or  administered  either  by  himself  or  some  one  else, 
held  that  her  dying  declarations  as  follows :  **  He  is  the  cause  of 
my  death.  Oh  I  those  horrible  instruments  !  Laws.  [  defendant]  is 
the  cause  of  my  death. — he  is  my  murderer.  They  abused  me 
terribly,"  were  improperly  admitted.    Id, 

67.  Rape  :  assault  with  intent  :  corroboration  of  prosecutrix. 
The  provision  of  section  4560  of  the  Code,  that  a  defendant  cannot 
be  convicted  of  rape  upon  the  testimony  of  the  prosecutrix  alone, 
unless  corroborated  by  other  testimony  tending  to  connect  him 
with  the  commission  of  the  offense,  does  not  apply  to  the  crime  of 
assault  with  intent  to  conmiit  rape.  ( Compare  Rogers  v.  Winch, 
76  Iowa,  646.)    State  v,  Orossheim,  75. 

58.   :  :   consent:  age  of  female.    Under  the  law,  a 

female  under  the  age  of  thirteen  years  is  not  competent  to  consent 
to  sexual  intercourse,  nor  can  she  consent  to  an  assault  for  that 
purpose.  (See  opinion  for  citations.)  Accordingly,  in  a  prosecu- 
tion for  attempting  to  rape  a  girl  of  eleven  years,  held  that  the 
court  properly  refused  to  instruct  that  *'  an  attempt  to  have  sexual 
intercourse  with  a  female,  whether  under  or  over  the  age  of  consent 
as  fixed  by  law,  when  made  with  the  consent  of  such  female,  and 
unaccompanied  by  violence,  does  not  include  an  assault."    Id. 
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69. !   :  PBESUMPnON   FROM  ACTS :  INSTRUCfTION.     In  SUCh 

case  the  court  instructed  :  ''If  you  find  from  the  evidence  that  the 
defendant  took  hold  of  the  prosecutrix,  and  th9,t  he  disarranged 
or  removed  her  clothing  so  as  to  expose  her  person,  and  also 
opened  his  own  clothes  and  exposed  his  private  parts,  and  then, 
while  he  was  lying  down,  he  drew  the  prosecutrix  down  upon  his 
person,  then  frpm  these  facts  you  are  instructed  the  law  would 
presume  an  intent  on  the  part  of  said  defendant  to  have  sexual 
intercourse  with  the  said  prosecutrix."  Held  that  the  instruction 
did  not  state  that  such  presumption  would  be  conclusive,  and  that, 
so  understood,  it  was  correct.    Id, 

60.   : :  INDICTMENT.    The  indictment  in  this  case  ( for  an 

assault  with  intent  to  rape )  is  objected  to  on  the  ground  that  it 
charges  an  assault  by  force  and  against  the  will  of  the  person 
assaulted,  whereas,  in  law,  she  had  no  will,  being  under  the  age 
of  consent.  But  held  that  the  objection  was  not  well  taiien. 
(Compare  State  v.  Newton,  44  Iowa,  45.)    Id. 

61.  Seduction  :  evidence.  In  a  prosecution  for  a  seduction,  the  tes- 
timony of  the  prosecutrix  that  she  understood  that  the  defendant 
had  living  children  other  than  the  one  borne  by  her  was  improp- 
erly admitted,  as  it  was  not  relative  to  any  issue  in  the  case ;  and 
it  was  prejudicial  to  the  defendant.    State  v,  Thompson,  703. 

68.   : :  SECONDARY.    In  such  case  it  was  prejudicial  error 

to  permit  the  prosecutrix  to  testify  that  defendant  had  written  to 
her  and  others  that  he  was  not  the  father  of  the  child.  The  letters 
were  the  best  evidence  of  what  he  had  written,  and  there  was  no 
offer  to  produce  them  nor  to  account  for  them.    Id. 

63.    : :  SUBSEQUENT  OFFER  AND  REFUSAL  OF  HARRIAOE.      In 

such  case  the  facts  that  defendant,  after  the  seduction,  offered  to 
marry  the  prosecutrix,  and  that  she  refused,  were  competent  only 
as  bearing  upon  the  question  whether  or  not  the  alleged  seduc- 
tion was  accomplished  by  means  of  a  promise  of  marriag^e.  Such 
offer  of  marriage,  when  not  accepted  by  the  prosecutrix,  is  no  bar 
to  the  prosecution,  under  section  3868  of  the  Code.    Id. 

64.   :  :  LETTERS  FROaf  DEFENDANT.    In  a  prosecution  for 

seduction,  letters  purporting  to  have  been  written  and  sent  by  the 
defendant  to  the  prosecutrix,  and  as  to  which  there  was  evidence 
tending  to  show  that  they  were  so  written  and  sent*  and  the  con- 
tents of  which  tended  to  show  the  relations  between  him  and  the 

prosecutrix,  were  properly  admitted  against  him.  State  v.  BeU, 
117. 

65.  :  :  :  INSTRUCTION.    Where,  in  such  case,  the 

letters  purported  to  be  from  defendant,  and  the  prosecutrix  testi- 
fied that  she  received  them,  andanpther  witness  testified  to  having 
carried  letters  from  him  to  her,  but  defendant's  experts  expressed 
the  opinion  that  they  were  not  all  in  the  same  handwriting,  the 
court  properly  instructed  that  if  defendant  had  some  other  person 
write  any  of  them,  and  he  then  sent  them  as  his  own,  the  effect 
would  be  the  same  as  if  he  had  written  them  himself.    Id. 

66.   :  :  CORROBORATION.    Where,  in  addition  to  the  con- 
tents of  such  letters,  there  was  other  evidence  tending  to  show 

intimacy  and  courtship  between  the  parties,  the  prosecutrix  was 
sufficiently  corroborated,  as  required  by  section  4560  of  the  Code, 
to  justify  a  verdict  of  guilty.  ( As  to  what  constitutes  corrobora- 
tion in  such  cases,  see  cases  cited  in  opinion.)    Id. 

67.  CRIMINAL  STATUTES  STRICTLY  CONSTRUED.    See  Contracts,  12 
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68.    FOK   OFFENSES    AGAINST   THE   STATUTES  FOR  THE    SUPPRESSION   OF 

iNTBSftPERANCE,  866  Intoxicating  Liquors. 

69.  Trial  fees  of  justices  in  criminal  cases.  See  Justices  of  the 
Peace  2. 

CUSTOM. 

See  Railroads,  8,  4. 

DAMAGES. 

1.  CoNTERSiON  OF  COMMERCIAL  PAPER:  BviDENCB.  Commercial 
paper  is  presumptively  worth  its  face,  but  in  an  action  for  its 
wrongful  converaion  its  real  value  may  be  shown,  as  by  proof  of 
the  insolvency  of  the  maker.  (See  Callanan  v.  Brown,  81  Iowa, 
841,  and  Latham  v.  Brown,  16  Iowa,  120.)     In  this  case,  where  the 

•  face  value  of  the  notes  converted  by  defendant  was  twenty-four 
hundred  dollars,  and  he  testified  that  he  considered  them  worth 
seventeen  hundred  or  eighteen  hundred  dollars,  but  their  market 
value  was  not  shown,  and  ic  did  not  appear  that  the  mortgage 
security  was  inadequate,  nor  that  the  maker  was  insolvent,  held 
that  a  finding  by  the  jury  that  they  were  worth  their  face  could 
not  be  disturbed  on  appeal.    Pelley  v.  Walker,  142. 

2.  Proximate  cause.  See  Cities  and  Towns,  10 ;  Insurance,  1 ;  Rail 
roads,  19. 

8.     Measure  of  :  breach  of  building  contract.    See  Contracts,  1. 

4.     :  breach  OF  contract  to  make  lease.    See  Contracts,  7,  8. 

5.     :  FAILURE  to  deliver  property.    See  Sales,  1. 

DEEDS. 

1.  Undue  influence  :  presumption.  Where  a  man  over  eighty 
years  old,  and  of  feeble  mind,  deeded,  substantially,  all  of  his 
property  to  his  daughter,  to  whom  alone  he  looked  for  advice,  and 
whose  control  of  him  was  absolute,  and  the  deed  was  without  con- 
sideration, held,  in  an  action  by  the  other  heirs  to  set  it  aside,  that 
it  was  incumbent  upon  the  daughter,  in  order  to  sustain  the  deed, 
to  show  that  it  was  made  voluntarily,  and  without  the  exercise  of 
any  influence  on  her  part,  or  in  her  behalf,  to  procure  the  same. 
(Compare  Leighton  v,  Orr,  44  Iowa,  679  ;  Spargur  v.  Hall,  62  Iowa, 
498.)    Fitch  v.  Reiser,  84. 

2.     .    The  evidence  in  this  case   (see  opinion)   shows  that  an 

aged  and  infirm  woman,  whose  death  was  expected  soon  to 
occur,  for  no  consideration  except  love  and  affection,  made  a 
deed  of  all  her  land  to  her  children,  exclusive  of  plaintiff,  who  was 
a  daughter ;  that  she  had  expressed  a  desire  to  make  some  provision 
for  plaintiff,  but  was  overborne  by  the  influence  of  some  of  the 
defendants,  in  whose  care  she  was.  and  who  were  at  enmity  with 
plaintiff's  husband;  that  the  deed  had  been  prepared  by  some 
mterested  person  a  week  or  more  before  it  was  executed,  but  had 
never  been  read  to  or  by  the  grantor,  and  that  she  executed  it  to 
avoid  further  trouble,  without  knowing  its  full  contents.  Held 
that  it  was  properly  set  aside  as  being  procured  by  fraud  and  undue 
influence.     Miller  v,  Murfield,  64. 

8.  No  DEUVERY.  A  deed  of  land  by  a  father  to  a  son,  executed  on 
the  same  date  as  the  father's  will,  and  enclosed  in  the  same 
envelope  as  the  will,  and  never  discovered,  nor  known  to  the  8on« 
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until  after  the  father's  death, — ^the  son,  in  the  meantime,  leasing 
and  paying  rent  on  the  very  land  described  in  the  deed,  was  of  no 
effect  as  a  deed,  because  never  delivered.    Id. 

4.  Quitclaim:  notiok  of  priob  equities  presumed..  See  Vendors 
and  Purchasers,  8. 

DEFAULTS. 

See  Judgments,  1,  2. 

DELIVERY. 

See  Deeds,  3 ;  Sales,  1,  3. 

DEPOSITIONS. 

dee  Criminal  Law,  6. 

DISCOVERY  OF  PROPERTY. 

,  See  Creditors*  Bills  ;  Estates  of  Decedents,  8. 

DIVORCE. 

Inhuman  treatment  :  evidence.  In  an  action  by  a  wife  for  a  divorce 
on  the  ground  of  inhumant  treatment,  where'  the  evidence  showed 
many  unseemly  contentions  between  the  pi^rties,  and  that  they 
were  both  more  or  less  in  fault,  but  fell  far  short  of  showing  sucn 
inhuman  treatment  as  to  endanger  plaintiff's  life,  held  that  a 
divorce  was  properly  denied.    Edgerton  v,  Edgerton,  68. 

DOMESTIC  RELATIONS. 

1.  Duty  of  parent  to  support  child  :  implied  promise  to  third 
PARTY.  It  is  the  legal  as  well  as  moral  duty  of  parents  to  support 
their  children  during  minority  ;  and,  though  a  parent  cannot  be 
charged  for  necessaries  furnished  by  a  stranger  for  his  minor 
child,  except  upon  an  express  or  implied  promise  to  pay  for  the 
same,  such  promise  may  be  inferred  on  the  grounds  of  the  legal 
duty  imposed.  (See  opinion  for  citations  pro  and  con,)  Porter  v, 
Powell,  151. 

2.  Liability  of  parent  for  medical  treatment  of  emancipated 
child.  Defendant's  daughter,  at  the  age  of  fourteen,  went  to 
reside  away  from  her  father 's  house,  at  a  place  thirty  miles  dis- 
tant, where  for  three  years  she  contracted  for,  earned  and  controlled 
her  own  wages,  and  provided  herself  with  clothing  ;  defendant 
consenting  thereto,  and  not  furnishing,  nor  agreeing  to  furnish, 
her  with  any  money  or  means  of  support.  While  thus  absent  she 
was  dangerously  attacked  with  typhoid  fever,  and  at  her  request 
was  attended  by  the  plaintiff,  as  her  physician,  for  a  period  of 
twenty-one  consecutive  days,  which  services  were  rendered  with- 
out the  procurement,  knowledge  or  consent  of  defendant.  Held 
that  there  was  a  partial  emancipation  only,  and  not  such  &  total 
emancipation  as  exempted  the  defendant  from  actual  necessaries 
furnished  to  his  daughter ;  that  the  services  were  necessary  under 
the  circumstances,  and  that  judgment  was  rightly  rendered 
against  defendant  therefor.  (Everett  v,  SJierfey,  1  Iowa,  058, 
distinguiehed.)    [Beck.j  J,,  dissenting,]    Id, 

Bee  Husband  and  Wife. 
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DOWEB. 

1.  Widow  OF  "non-resident  alien:"  who  is.  In  section  2442,  of 
the  Ck)de,  providing  that  '*  the  widow  of  a  non-resident  alien 
shall  be  entitled  to  the  same  rights  in  the  property  of  her  husband 
as  a  resident,  except  as  against  a  purchaser  from  the  decedent/' 
the  words  *'  non-resident  cuien"  mean  an  alien  who  is  not  a  resi- 
dent of  Iowa,  and  not  one  who  is  also  a  non-resident  of  the  United 
States.    In  re  Estate  of  QUI,  290. 

2.    :  CODE,  SBO.  2442:   ••  purohaseb."    The  word  "purchaser" 

in  said  section  2442  includes  mortgagees  ;  and  where  a  non-resident 
alien  in  his  lifetime  mortgaged  land  in  Iowa  without  release  of 
dower  by  his  wife,  lield  that,  after  his  death,  she  was  entitled 
to  dower  in  only  so  much  of  the  mortgaged  property  as  remained 
after  satisfying' the  mortgages.     Id, 

8.  Release  of:  misunderstanding.  A  married  woman  who  joins 
her  husband  in  the  execution  of  a  bond  for  a  deed,  given  in  fact 
to  secure  a  debt,  cannot  afterwards  claim  dower  in  the  land  upon  ^ 
a  foreclosure  of  the  bond,  on  the  ground  that  she  supposed  the 
bond  to  be  made  in  pursuance  of  an  actual  sale.  Steele  v»  Sioux 
Valley  Bank,  839. 

EASEMENXa 

Who  fays  taxes  on.    See  Taxation.  1. 

ELECTIONS. 

See  Mandamus,  1;  Schools,  8. 

EMBEZZLEMENT; 

See  Evidence,  12. 

EMPLOYER  AND  EMPLOYE. 

See  Master  and  Servant  ;  Bailroads,  &-10. 

EQUITY. 

1.  Relief  :  lai^hes.  A  party  in  possession  of  land  cannot  be  charged 
with  laches  in  neglecting  to  bring  an  action  to  establish  his  rights 
therein,  so  long  as  those  rights  are  not  questioned.  Devin  v. 
Eagleson,  269. 

2.  Mutual  mistake  :  relief  in  action  based  on  fraud.  See  Con- 
tract, 14. 

8.     Discovery  op  property.    See  Creditor's  Bills,  1,  2. 

4.  Trespass  :  jurisdiction.    See-  Injunctions,  1. 

5.  Priorities.    See  Mortgages,  1-8. 

6.  Jurisdiction  :  complete  relief.    See  Partition,  1, 2« 

7.  Relief  against  undue  influence.    See  Deeds,  1, 2. 

8.  Relief  against  fraud.  See  Husband  and  Wife,  1 ;  Sales,  7 ; 
Vendors  and  Purchasers,  1-5. 

ESTATES  OF  DECEDENTS. 

1.  Ancillary  administrators:  who  are.  Where  a  resident  of 
Pennsylvania  died  testate  in  that  state,  owning  land  and  personal 
property  there,  and  also  land  in  Iowa,  and  executors  were  there 
appointed,  and  creditors  residing  there  established  their  claims 
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against  the  estate,  and  administration  was  afterwards  taken  out 
in  Iowa  at  the  request  of  the  executors,  to  the  end  that  the  Iowa 
lands  might  be  sold  for  the  payment  of  the  debts  of  the  estate, 
held  that  the  Iowa  administration  was  ancillary  to  that  of  Penn- 
sylvania.    (  See  opinion  for  citations.)    In  re  Estate  of  Oable,  178. 

3.  Principal  and  ancillary  administrations:  disposition  of 
ASSETS.  In  such  case  all  the  Iowa  lands  were  sold,  producin^a 
sum  far  in  excess  of  the  claims  filed  against  the  ancillary  admm- 
istrator,  but  the  sale  was  ordered  upon  a  petition  whi'^h  showed  a 
large  unpaid  indebtedness  against  the  principal  administration. 
Held  that  it  was  the  duty  of  the  ancillary  administrator,  after  pay- 
ing all  just  claims  filed  agaiifst  him,  and  the  expenses  of  his 
administration,  to  transmit  the  residue  of  the  assets  in  his  hands 
to  the  principal  administrator,  to  be  applied  upon  unpaid  claims  in 
Pennsylvania,  and  that,  while  the  principal  administration  was 
unable  to  meet  the  just  demands  against  it,  the  heirs  and  legatees 
of  the  decedents  were  not  entitled  to  such  residue.  (See  opinion 
for  citations.)  Id, 

8.  Allowance  for  support  of  widow:  how  raised.  Under  section 
2875  of  the  Code,  providing  that  "  the  court  shall,  if  necessary,  set 
off  to  the  widow,  and  children  under  fifteen  years  of  age,  of  the 
decedent,  or  to  either,  sufficient  of  his  property,  of  such  kind  as  it 
shall  deem  appropriate,  to  support  them  for  twelve  months  from 
the  date  of  his  death,"  held  that,  if  the  personal  property  is  not 
sufficient  to  cover  a  proper  allowance,  real  estate  may  be  sold  for 
the  purpose.  ( Compare  Estate  of  McReynolds,  61  Iowa,  585.) 
Newans  v.  Newans,  32. 

4.     :  WHEN  justified.    The  fact  that  the  widow  in  this  case  had 

no  children,  and  had  some  property  in  her  own  right,  but  derived 
but  little  revenue  therefrom,  and  by  no  m^ans  sufficient  for  her 
support,  would  not  justify  this  court  in  setting  aside  an  allowance 
made  by  the  court  below.     Id. 

m 

5.  Allowance  to  widow  :  antenuptial  contract.  An  antenuptial 
contract  provided  that  during  the  marriage  of  the  parties  neither 
should  be  restricted  in  the  control  or  disposition  of  his  or  her  prop- 
erty, real  or  personal,  and  that  either  might  execute  deeds  of  con- 
veyance without  the  consent  or  signature  of  the  other,  the  same  as 
if  unmarried  ;  that  the  wife  should  claim  no  right  of  dower  or 
homestead  in  an^  property  of  the  husband 's  estate,  in  case  she 
should  survive  him,  but  that,  in  that  case,  she  should  be  paid  a 
certain  named  annuity  out  of  the  estate.  Held  that  the  clause  as 
to  the  right  to  dispose  of  property  did  not  refer  to  or  include  a  dis- 
position by  will,  and  that  the  contract,  followed  by  a  will  in  which 
the  stipulated  annuity  was  alone  given  to  the  vridow,  did  not 
defeat  her  right  to  an  allowance  to  a  year 's  support,  under  section 
2375  of  the  Code.    In  re  Estate  of  Peet,  185. 

6.     :  amount  :  matters  to  be  considered.    An  allowance  for 

the  support  of  the  widow  for  one  year  after  the  death  of  decedent, 
under  section  2375  of  the  Code,  is  to  be  made  only  when  necessary, 
but  the  necessity  is  to  be  determined  largely  from  the  facts  of  each 
particular  case ;  and  it  is  proper  to  consider  the  resources  of  the 
petitioner  in  her  own  right,  the  extent  of  the  estate,  the  demands 
upon  it,  the  health  of  the  petitioner,  her  station  in  socie^,  and 
such  other  matters  as  are  necessary  and  reasonable.  In  this  case 
an  allowance  of  eight  hundred  dollars  to  a  widow  without  children 
is  held  not  to  be  eiToneous,  the  estate  being  worth  thirty  thousand 
dollars.    Id, 


* 
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7.     :  PRIORITY  OP  CLAIM.    It  is  no  vcJid  objection  to  making  an 

allowance  for  the  temporary  'support  of  a  widow,  under  section 
2875  of  the  Code,  that  tbe  property  has  all  been  disposed  of  by  will, 

.  which  has  been  admitted  to  probate,  and  that,  therefore,  there  is 
nothing  out  of  which  to  pay  the  allowance  ;  for,  when  necessary 
to  be  made,  it  is  to  be  paid  in  preference  to  the  debts  of  the  estate, 
and  these  are  prefeiTed  to  the  rights  of  the  legatees.  (See 
opinion  for  citations.)    Id, 

8.  Discovert  of  assets  :  qift  :  evidence  :  order.  The  defendants, 
who  were  the  father  and  mother  of  the  plaintiff's  intestate,  were 
cited,  under  section  2379  of  the  Code,  to  appear  for  examination 
as  to  the  possession  by  them  of  assets  belonging  to  the  estate. 
Their  testimony  showed  that  the  decedent  died  at  their  house,  and 
that  the  night  before  he  died  he  sold  two  horses  to  one  P.,  who 
was  the  next  day  to  give  his  notes  f6r  the  price,  to-wit,  one  note 
for  one  hundred  and  fifty  dollars  and  one  for  fifty  dollars.  He 
took  one  of  the  horses  that  night,  and  the  next' morning,  the 
decedent  having  died  during  the  ni^ht,  he  took  the  other  horse, 
and  left  with  the  father  the  notes  which  he  was  to  give,  and  after- 
wards paid  to  the  father  the  amount  of  the  fifty-doJlar  note.  The 
larger  note  and  the  money  the  father  admitted  he  still  had,  but 
he  claimed  that  they  belonged  to  his  wife  pursuant  to  an  oral 
direction  of  the  son,  that  when  the  notes  came  in  the  morning 
they  should  be  hers.  Held  that,  as  the  intended  gift,  as  alleged, 
was  not  consummated  by  possession  during  the  life  of  the  son,  it 
was  void,  and  the  court  properly  ordered  the  defendants  to  deliver 
the  property  to  the  plaintiff  ;  but  a  further  order,  that  upon  failure 
BO  to  do  they  should  be  imprisoned,  is  modified  so  as  to  apply  only 
to  such  of  them  as,  having  the  power  to  deliver  the  property,  shall 
refuse  so  to  do.     Donover  v,  Argo,  674. 

9.  Claims  :  limitation  :  equitable  relief  :  mode  of  trial.  Where 
a  claimant  of  the  fourth  class  seeks  to  prove  his  claim  against 
the  estate  of  a  decedent  more  than  twelve  months  after  notice 
of  administration,  the  court  should  first  determine  whether  the 
circumstances  are  such  as,  in  equity,  should  remove  the  bar  of 
the  statute  (Code,  sec.  2421),  and,  if  so,  the  issues  of  fact  arising 
by  operation  of  law  should  be  submitted  to  a  jury,  unless  a  jury  is 
waived.    ^See  Ingham  v.  Dudley ,  60  Iowa,  22.)  Lamm  v.  Sooy,  6U8. 

10.  Belated  claims  :  equitable  relief.  The  decedent  in  this  case 
was  surety  on  one  note,  and  the  guarantor  of  others,  and  all 
the  notes  belonged  to  plaintiff,  and  he  filed  his  claims  based 
thereon  against  the  administrator  after  six,  but  within  twelve, 
months  of  the  publication  of  the  notice  of  administration.  He 
did  not  file  his  petition  for  proving  up  the  claims  until  after  the 
twelve  months  had  expired,  and,  to  take  the  case  out  of  the  special 
statute  of  limitations  ( Code,  sec.  2421 ),  he  showed  that  the  delay 
was  caused  by  an  effort  on  his  part  to  make  the  claims  out  of  the 

Srincipai  debtors,  against  whom  he  had  proceeded  with  all  possible 
ispatch,  but  with  only  partial  success,  and  that  he  filed  his  peti- 
tion to  prove  up  ^he  claims  as  soon  as  he  knew  that  they  had  not' 
been  allowed.  The  estate  was  unsettled,  and  it  did  not  appear  that 
it  was  prejudiced  by  the  delay  in  prosecuting  the  claims.  Held 
that  the  court  rightlv  adjudged  plaintiff  to  be  entitled  to  equitable 
relief  as  against  the  bar  of  the  statute.    Id, 

11.  Claim  filed  too  late  :  jurisdiction.  The  fact  that  a  claim 
against  an  estate  is  filed  more  than  a  year  after  the  publication  of 
notice  of  administration  does  not  affect  the  jurisdiction  of  the 
court  to  allow  or  reject  it.    McLeary  v,  Doran,  210. 
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12.  Proof  of  claims  :  notice  waived  by  appearance.  The  allow- 
ance of  a  claim  against  an  admintBtrator  cannot  be  assailed  on  the 
eround  that  he  was  not  notified  of  the  hearing,  where  it  appears 
from  the  record  that  he  was  present  and  had  an  exception  entered 
to  the  brder,  and  his  subsequent  report  shows  that  ne  employed 
counsel  and  resisted  the  claim.    Id, 

13.  Allowance  of  claim  :  how  far  bindinq  upon  heirs.  Where  a 
claim  has  been  adjudicated  against  an  administrator,  it  is  so  far 
binding  upon  the  heirs  that  they  cannot  have  the  allowance  set 
aside,  as  against  the  claimant,  by  exceptions  to  the  administrator's 
report.  If  the  administrator  has  been  guilty  of  maladministration 
in  allowing  a  claim,  or  coUuding  with  a  claimant,  the  heirs  may 
have  recourse  gainst  him  and  his  sureties.  ( Desaaint  v.  Foster, 
72  Iowa,  639,  distinguished,)    Id, 

14.  Widow  is  not  heir.    See  Insurance,  6. 

15.  Leqatees  charoed  with  trusts:  removal  by  court.  See 
Trusts,  1. 

ESTOPPEL. 

See  Corporations,  2 ;  Hiohways,  8 ;  Promissory  Notes,  2 ;  Sureties, 
4 ;  Taxation  2,. 

EVIDENCE. 

1.  Conflict:  what  constitutes:  province  of  jury.  It  is  not 
essential  to  a  conflict  of  evidence  that  the  testimony  shall  come 
from  opposing  sides ;  but  if  the  statements  and  facts  in  evidence 
are  sucn  that  they  lead  the  mind  to  opposite  conclusions  as  to  a 
particular  fact  in  issue,  then  there  is  a  conflict  of  evidence,  and 
its  reconciliation,  in  a  law  action,  is  the  peculiar  province  of  the 
jury,  or  of  the  trial  court,  where  the  trial  is  to  the  court  without 
a  jury,  and  this  court  will  not  interfere.  Accordingly,  where  a 
transfer  of  personal  property  from  father  to  son  had  the  effect  to 
defeat  the  father's  creditors,  who  challenged  the  validity  of  the 

_  transfer,  and  the  testimony  of  the  members  of  the  family  was  all 
designed  to  sustain  it,  but  in  fact  showed  a  very  loose  transaction, 
which  might  be  consistent  with  an  honest  intention,  but  such  as  is 
often  engaged  in  between  members  of  a  family  to  defeat  creditors, 
held  that  there  was  a  conflict  of  evidence,  though  the  testimony 
was  not  contradicted.    Saar  v.  Finking  61. 

2.     :  CIRCUMSTANCES  TO  BE  CONSIDERED.    It  is  the  duty  of  oourts 

and  juries  to  consider  the  reasonableness  of  the  testimony  of  wit- 
nesses, and  to  weigh  probabilities  founded  upon  circumstances 
surrounding  the  transaction  in  dispute,  and  to  apply  the  common 
experience  of  mankind,  in  determining  questions  of  fact.  And  so, 
in  an  action  for  the  killing  of  horses  upon  a  depot  ground  by  the 
alleged  running  of  a  train  at  an  unlawful  speed  in  excess  of  eight 
miles  per  hour,  where  one  witness  testified  that  the  train  in  ques- 
tion crossed  the  ground  at  the  rate  of  twenty-five  miles  per  hour, 
but  four  trainmen  and  the  night  operator  at  the  depot  all  testified 
positively  that  the  speed  did  not  exceed  eight  miles  per  hour,  but 
the  one  witness  wa£  strongly  corroborated  bv  the  physical  circum- 
stances connected  with  the  casualty,  and  which  were  |)lainly 
visible  after  the  accident,  held  that  a  verdict  based  upon  the 
truthfulness  of  his  testimony  could  not  be  disturbed  on  appeal  for 
want  of  evidence  to  sustain  it  Story  v,  Chic<igo,  M,  6b  St,  P,  Ry. 
Co.,  402. 
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8.  Of  AGHSNC7 :  wren  not  admissible.  One  who  has  contracted  as 
a  principal  cannot,  when  sought  to  be  held  upon  the  contract,  be 
permitted  to  show  that  he  was  only  an  agent,  where  he  does  not 
propose  to  show  that  the  other  party  knew  of  such  agency  at  the 
time  of  contracting.    Blackmore  v.  Fairbanks,  282. 

4.     .    Where  a  witness  was  examined  as  to  his  actual  authority 

as  defendant's  agent,  and  he  stated  that  he  was  such  agent,  and 
had  his  authority  in  writing  in  his  pocket,  the  writing  was  the  best 

'  evidence,  and  his  oral  testimony  was  properly  excluded.    Lee  v. 
Agricultural  Ins.  Co.,  879. 

5.  Proceedings  op  board  op  supervisors.  The  fact  that  no  pro- 
ceedings on  a  certain  point  were  had  by  the  board  of  supervisors  is 
not  a  matter  of  record,  and  may  be  shown  by  the  testimony  of  the 
county  auditor,  if  he  knows  the  fact.    Ida  County  v.  Woods,  148. 

6.  Conspiracy  :  declarations  of  co-conspirator  :  instruction.  In 
an  action  against  defendant  to  recover  money  alleged  to  have  been 
obtained  by  him  through  a  conspiracy  with  one  K.,  the  court 
instructed :  "If  you  find  from  the  evidence  *  *  *  that  the 
defendant  and  K.  were  engaged  in  a  conspiracy  *  *  *  then 
the  declarations  and  statements  made  by  K.,  and  admitted  in  evi- 
<^nce,  may  be  taken  into  consideration  by  you,  in  connection  with 
all  the  other  facts  and  circumstances  proved  on  the  trial."  Held 
erroneous,  because  it  did  not  limit  the  jury  to  such  declarations 
only  as  were  made  by  the  alleged  co-conspirator  while  the  con- 
spiracy was  in  progress,  and  in  furtherance  of  its  objects.  And, 
smce  the  only  evidence  as  to  the  amount  of  money  which  defend- 
ant had  thus  obtained  was  the  declarations  of  K.,  which  the  evi- 
dence tended  to  show  were  made  when  the  conspiracy  was  at  an 
end.  and  not  in  furtherance  thereof,  the  error  was  prejudicial,  and 
ground  for  reversal.  ( See  opinion  for  citations.)  Taylor  County 
V.  Standley,  6G6. 

7.  Contracts:  consideration:  parol  to  vary  wr/tino.  Parol 
evidence  is  never  admissible  to  alter,  vary  or  contradict  a  written 
contract,  but  it  is  admissible  to  show  what  the  consideration  was, 
unless  the  consideration  is  expressed  in  the  instrument  in  such 
unmistakable  language  that  parol  evidence  is  not  necessary  to 
understand  it.  But  where  several  instruments  constituted  parts 
of  one  transaction,  and  were  to  be  considered  together  as  such, 
and  each  instrument  taken  separately  clearly  expressed  the  con- 
sideration for  which  it  was  made,  but  when  taken  together  as 
parts  of  the  same  transaction  it  did  not  clearly  appear  what  the 
consideration  was,  held  that  parol  testimony  was  admissible  to 
show  the  real  consideration.  (See  opinion  for  citations  and  for 
application  of  the  rule.)  First  Nat,  Bk,  of  Orundy  Center  v. 
Snyder,  192. 

8.  Parol  to  explain  writing:  sale:  agency.  Plaintiff's  agent 
orally  offered  to  sell  defendant  ten  carloads  of  "  Star  Poplar " 
lumber  at  a  certain  price.  He  knew  the  purpose  for  which  the 
defendant  wanted  the  lumber,  and  was  informed  that  nothing  but. 
dry  lumber  would  answer,  and  he  represented  that  the  grade 
known  as  **  Star  Poplar "  would  meet  the  requirement.  **  Star 
Poplar,"  however,  was  a  grade  that  might  be  either  green  or  dry. 
Afterwards,  defendant  wrote  to  plaintiff,  stating  the  offer  of  the 
agent  to  furnish  "  Star  Poplar,"  and  accepting  the  offer,  but  say- 
ing nothing  about  the  lumber  being  dry, — supposing,  from  the 
agent's  statement,  that  that  grade  was  always  dry.  After  some 
hesitation  plaintiff  agreed  by  letter  to  furnish  the  lumber  at  the 

Srice  named  by  the  agent.    Some  of  the  lumber  shipped  was  not 
ry,  and  defendant  refused  to  receive  any  more  of  it.    in  an  action 
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for  the  price,  held  that,  while  the  contract,  as  evidenced  by  letters, 
was  for  **  Star  Poplar,**  which  might  be  either  green  or  dry,  plain- 
tiff was  bound  by  the  agent^s  representations  that  it  was  dry  ;  and 
evidence  of  what  the  agent  said  was  competent  to  show  the  kind 
of  lumber  which  defendant  had  contracted  for.  (See  opinion  for 
citations.)  St  Louis  Refrigei'ator  Co.  v,  Vinton  Wasfi,  Maeh, 
Co,,  240. 

U.  The  same  :  estoppel.  In  such  case,  defendant  was  not  estopped 
to  deny  that  its  letter  expressed  the  whole  contract  as  to  the  char- 
acter of  the  lumber,  though  it  omitted  to  say  that  it  was  to  be  dry ; 
because  plaintiff,  by  its  authorized  agent,  had  given  defendant  to 
understand  that  the  expression  **  Star  Poplar  "  always  meant  dry 
lumber.    Id. 

10.  Parol  to  contradict  bill  of  lading.  A  bill  of  lading  is  both  a 
receipt  and  a  contract  {Garden  Grove  Bank  v.  Railway  Co.,  67 
lowzt,  526),  and  as  a  ri  ceipt  it  may  be  contradicted  by  parol  as  to 
the  number  of  articles  received,  and  especially  where  it  states  the 
number  as  so  many  **more  or  less.''  Chapin  v.  Chicago,  M.  db  St. 
P.  By  Co.,  582. 

11.  Writing:  genuinbness  challenged:  contents.  Where  defend- 
ant relied  upon  a  written  instrument  purporting  to  be  made  by 
plaintiff,  but  the  genuineness  of  which  plaintiff  questioned,  evi- 
dence of  the  contents  of  the  instrument  was  properly  excluded 
in  the  absence  of  any  attempt  or  offer  to  prove  its  genuineness. 
Bray  v.  Flickinger,  818. 

12.  Embezzlement.  In  an  action  to  recover  of  an  officer  money 
alleged  to  have  been  embezzled,  evidence  that  he  had  money  on 
deposit  in  a  bank,  to  his  credit  officially,  at  the  time  of  the  alleged 

.   embezzlement,  is  not  admissible  to  negative  the  alleged  embezzle- 
ment.   Ida  County  v.  Woods,  146. 

18.  Lost  draft.  In  an  action  for  the  value  of  a  lost  draft,  the  evi- 
dence (see  opinion)  is  considered,  and  held  to  establish,  without 
conflict,  that  the  draft  was  drawn  and  delivered  to  plaintiff,  and  by 
him  sent  by  mail  to  another,  who  never  received  it ;  that  it  was  lost 
in  the  mail,  and  was  never  paid  to  any  one,  though  seven  years 
had  elapsed ;  and,  upon  this  uncontradicted  evidence,  held  that 
plaintiff  was  entitled  to  judgment.    lAndsey  v.  Le  Mars  Bank,  607. 

14.  Power  of  engine  :  competency.  Where  the  power  of  an  engine 
with  which  plaintiff  had  tried  to  run  his  mill  was  material,  it  was 
competent  for  a  witness  who  had  been  engaged  in  operating  the 
mill  to  testify  to  its  power  as  compared  with  that  of  three  water- 
wheels,  of  known  power,  by  which  the  mill  had  been  run.  Black- 
more  V.  Fairbanks,  282. 

15.  Recommendation  to  credit  :  when  immaterial.  It  was  imma- 
terial what,  if  any,  recommendation  plaintiff  gave  of  one  of  whom 
defendant  took  a  chattel  mortgage,  in  the  absence  of  any  offer  to 
show  that  defendant  knew  of  or  relied  on  such  recommendation. 
Bray  v.  Flickinger,  818. 

16.  Record  of  testimony  at  former  trial.  The  record  of  the  testi- 
mony of  witnesses  at  a  former  trial  is  admissible  in  a  subsequent 
trial  of  the  case,  where  the  witnesses  reside  in  a  county  of  the 
state  other  than  that  in  which  the  trial  is  pending.  (See  opinion 
for  statutes  and  cases  cited.)    Bank  of  Monroe  v.  Qifford,  800. 

17.  Copies  of  mortgage  records.  Duly  authenticated  copies  of  the 
record  of  mortgages  and  conveyances  are  admissible  as  tending  to 
show  the  insolvency  of  the  grantor  therein.    Id. 
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18.  Records  of  deeds  without  revenue  stamps.  The  record  of 
a  deed  executed  when  revenue  stamps  were  required  to  be 
affixed  to  deeds  is  admissible  in  evidence,  even  though  the  record 
does  not  show  that  revenue  stamps  were  affixed  to  the  original 
deed;  for,  in  the  absence  of  a  contrary  showing,  that  will  be  pre- 
sumed, since  it  was  the  duty  of  recorders  to  refuse  to  record  such 
instruments  until  the  proper  stamps  were  affixed,  and  he  was 
under  no  obligation  to  copy  or  refer  to  the  stamps  in  the  record. 
(This  point  elaborated  and  affirmed  in  opinion  on  rehearing.) 
Collins  V.    Valleau,  626. 

19.  Record  op  certified  copy  of  record.  A  power  of  attorney 
was  originally  filed  and  recorded  in  Woodbury  county,  ta  which. 
O'Brien  county  was  at  the  time  attached.  Afterwards  a  certified 
copy  of  the  record  in  Woodbury  county  was  recorded  in  O'Brien 
county.  Hdd  that  the  record  in  O'Brien  county  was  admissible 
in  evidence  without  a  showing  that  it  was  the  same  as  the  record 
in  Woodbury  county;  for  that  will  be  presumed,  in  the  absence  of 
evidence  to  the  contrary.    Jd, 

20.  Documents  not  filed  as  per  order.  Where  in  an  equity  case 
there  was  an  order  that  the  oral  evidence  should  oe  taken 
in  the  form  of  depositions,  and  all  documentary  evidence 
filed  with  the  clerk  before  trial,  it  was  not  error  to  admit  docu- 
mentary evidence  not  so  filed;  but,  if  the  adverse  parties  were 
taken  by  surprise,  they  would  have  been  entitled  to  a  continuance 
upon  application  therefor.    Id, 

21.  Objection  too  late  :  no  prejudice.  In  an  action  for  breach  of 
warranty  in  the  sale  of  machinerv,  plaintiff,  in  his  examination  in 
chief,  stated  that  he  had  received  from  defendants  a  plan  for  set- 

'  ting  it  up,  and  in  answer  to  the  question,  "  was  it  erected  accord- 
ing to  that  plan?'  he  said  '*  yes."    Defendants  then  objected  to  the 
guestion  on  the  ground  that  plaintiff  should  show  the  plan,  and 
ow  the  machinery  was  erected.    Held — 

(1)  That  the  objection  to  the  question  was  too  late  after  it  had 
been  answered. 

(2)  That,  even  if  the  objection  were  made  in  time,  the  ruling 
was  without  prejudice,  since  defendants  made  no  attempt  to 
show,  bv  cross-examination  or  otherwise,  that  plaintiff  had 
deviated  from  the  plan.    Blackmore  v,  Fairbanks,  282. 

22.  Objection  without  ground  stated.  A  court  is  not  obliged  to 
sustain  an  objection  to  evidence  when  no  ground  for  the  objection 
is  stated,  even  though  a  sufficient  ground  exists.     Id, 

23.  Objections  :  only  stated  grounds  considered.  Where  a  party 
objects  to  evidence  upon  certain  grounds  which  are  not  well  taken, 
it  IS  not  error  for  the  court  to  overrule  the  objection,  though  a 
good  ground  for  the  objection  may  exist.    Id, 

24.  Error  without  prejudice.  If  it  be  admitted  that  the  court 
erred  in  admitting  testimony  in  this  case,  yet  it  appears  that  such 
errors  were  without  prejudice,  and  therefore  no  ground  for 
reversal,  because,  upon  the  evidence  properly  admitted,  the  judg- 
ment could  not  legally  have  been  different  from  what  it  was. 
Rosenthal  v.  Miller,  130. 

25.  Error  cured  bt  subsequent  record.  Error  in  refusing  to  strike 
out  immaterial  testimony  is  no  ground  for  a  reversal,  where  it 
appears  from  other  testimony  in  the  case  and  the  finding  of  the 
court  thereon  that  the  error  worked  no  prejudice  to  the  appellant* 
Rajfpleye  v.  Cook,  564. 
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26.  Opinions  :  witness  not  shown  to  be  qualified.  The  opinions  of 
a  witness  are  properly  excluded  where  the  witness  is  not  shown  to 
be  qualified  to  give  an  opinion  on  the  point  in  question.  Lee  v. 
Agricultural  Ins,  Co.,  879. 

27.  Equitable  issue  in  law  action  :  appeal.  Where  in  a  law  action 
an  equitable  issue  arises,  and  it  is  tried  by  the  court  without  a 
jury,  and  the  evidence  on  such  trial  is  equally  balanced,  the  party 
who  has  the  burden  of  proof  must  fail,  and  he  cannot  in  this  court 
ask  that  on  that  issue  evidence  introduced  in  trial  of  the  other 
issues  before  the  jury  be  considered.    Hall  v.  Horton,  852. 

28.  Parol  to  vary  terms  of  bail  bond.    See  Criminal  Law,  22. 

29.  Dying  declarations.    See  Criminal  Law,  54-56. 

For  evidence  on  particular  subjects,  see  appropriate  titles 

EXECUTIONS. 

1.  SUPPLBUENTARY  PROCEEDINGS  :  PARTIES.  Sections  8185  to  3149  of 
the  Code,  providing  for  an  examination  of  a  judgment  debtor  for 
the  discovery  of  his  property,  do  not  contemplate  or  authorize  the 
examination  of  third  parties ;  and  where  the  wife  of  the  judgment 
debtor  was  in  such  proceedings  cited  to  appear  and  was  examine, 
and  the  debtor  was,  ae  the  result  of  the  examination,  adjudged  to 
be  the  owner  of  certain  property  which  was  in  the  possession  of 
the  wife,  and  which  she  claimed  to  be  her  own,  such  judgment, 
and  an  order  that  the  debtor  turn  it  over  to  satisfy  the  judgment, 
were  of  no  effect  upon  the  wife,  as  she  was  not  a  party  to  the  pro- 
ceeding, and  could  not  be  bound  thereby.  Osborne  v.  Reardon,  175. 

2.  Issuance  after  death  of  judgment  debtor  :  sale  void.  The 
right  of  a  judgment  creditor  to  issue  an  execution  against  the 
property  of  his  debtor  terminates  with  the  death  of  the  debtor, 
whether  the  judgment  be  in  personam  or  in  rem,  and  a  sale  and 
deed  made  in  pursuance  thereof  are  void;  and  the  fact  that 
the  property  levied  on  under  the  execution  is  already  held  by  the 
sheriff  under  a  writ  of  attachment,  levied  before  the  death  of  the 
judgment  debtor,  will  not  affect  the  rule.  (See  Code,  sec.  3183, 
and  cases  cited  in  opinion.)    Bull  v,  Oilbert,  547. 

EXEMPTIONS. 

See  Homesteads,  4 ;  Pensions,  1. 

FALSE  PRETENSES. 

See  Criminal  Law,  26-28 

FALSE  REPRESENTATIONS. 

1.  Instructions.  In  an  action  for  false  representations,  the  court 
instructed  the  jury  that  if  they  found  that  defendants  made  false 
representations  to  the  effect  complained  of  *  *  *  their  verdict 
should  be  for  plaintiffs.  Held  not  erroneous  on  the  eround  that  it 
was  not  limited  to  the  representations  testified  to  oy  plaintiffs. 
Phelps  V,  James,  262. 

2«  Exchange  of  lands:  contract.  Plaintiffs  and  defendants 
exchanged  lands  under  a  written  contract  containing  a  stipulation 
that  the  exchange  was  made  without  regard  to  the  .valuation  of 
the  lands.  Held  that  if  this  provision  bound  the  parties  to  take 
the  lands  as  they  were,  regardless  of  what  they  were  represented 
to  be,  still  either  party  would  be  liable  to  the  other  for  false  and 
fraudulent  representations  with  regard  to  the  value  and  character 
of  the  lands  conveyed  by  him,  which  induced  the  other  to  enter 
into  tiie  contract.    Id, 
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8.  INBTBT70TI0NS :  QUESTION  FOR  JUBY.  In  snch  case  the  court 
instructed:  ''If  the  defendants  *  ♦  ♦  did  not  know  the  con- 
dition of  said  land,  it  was  their  duty  to  remain  silent,  and  it  would 
be  a  fidse  representation  if  said  defendants  delivered  said  so-called 
guaranty,  as  a  true  description  of  said  land,  even  though  they  did 
not  in  fact  know  said  description  to  be  false.*'  Held  erroneous,  in 
that  it  alleged  as  a  matter  of  fact  that  the  representations  by  means 
of  a  guaranty  given  in  evidence  were  false, — that  being  a  question 
for  the  jury.    IcL 

4.     :  KNOWLEDGE  OP  FALSITY.    To  render  one  liable  for  false 


representations,  not  only  the  falsity  of  the  representations,  but  his 
knowledge  thereof,  must  be  proved,  and  instructions  given  in  this 
case  were  erroneous  for  holding  otherwise.  (See  opinion  for  cita- 
tions.)   Id. 

6.  Gist  of  action  :  scienter  :  actions  at  law  and  in  equity.  The 
gist  of  liability  for  damages  for  false  representations  is  that  an 
intentional  wrong  has  been  committed  to  the  injury  of  another  ; 
the  w^rong  being  in  representing  as  true  that  which  is  known  to  be 
false,  as  an  inducement  to  the  other  to  act  to  his  injury.  And  in 
actions  in  equity,  as  well  as  at  law,  there  can  be  no  recovery  on 
the  ground  of  false  and  fraudulent  representations,  unless  it  be 
shown  that  the  party  making  the  representations  knew  them  to  be 
false,  or  that  he  made  them  under  circumstances  from  which  such 
knowledge  will  be  inferred.    Hubbard  v,  Weare,  678. 

6.  By  officers  op  corporation  as  to  its  condition  :  presumption. 
Before  officers  of  a  corporation  make  representations  of  its  condi- 
tion, as  an  inducement  to  others  to  take  stock  therein,  it  is  their 
duty  to  use  reasonable  diligence  to  know  that  the  representations 
are  true ;  and  they  will  be  presumed  to  have  used  such  diligence, 
and  to  possess  the  knowleage  which  its  exercise  would  bring  to 
them.    Id. 

7.  Statements  made  upon  alleged  personal  knowledge  :  estoppel. 
A  person  making  a  false  representation  as  true  to  his  personal 
knowledge  will  not  be  heard  to  say  that  he  did  not  have  knowl- 
edge that  it  was  false.    Id. 

8.  By  officer  of  corporation  to  sell  sxock  :  intentional  wrong. 
Where  an  officer  of  a  corporation,  to  induce  others  to  take  stock 
therein,  makes  material  representations  as  to  its  financial  condi- 
tion which  he  knows  to  be  false,  yet  with  the  confident  belief  that 
the  corporation  will  soon  be  as  represented,  and  that  no  loss  will 
follow,  commits  an  intentional  wrong,  for  which  he  is  liable.    Id. 

9.  By  officer  of  corporation  to  sell  stock  to  stockholder. 
Where  the  president  of  a  corporation  knowingly  makes  to  a  stock- 
holder, who  is  not  familiar  with  the  condition  of  the  company, 
false  representations  in  regard  thereto,  showing  the  company  to  be 
prosperous  when  it  is  not,  and  thereby  induces  such  stockholder  to 
take  and  pay  for  more  stock,  he  is  liable  in  damages  for  the 
wrong  done.    Id. 

10.  By  president  of  corporation  to  vice-president  and  director 
TO  obtain  credit,  a  stockholder  in  a  corporation,  who  is  also  its 
vice-president  and  a  director,  will  be  presumed  to  know  the  condi- 
tion of  the  company,  especially  where  there  has  been  a  special 
investigation  thereof,  and  its  losses  have  been  ascertained,  and  a 
committee  has  reported  that  dividends  previously  declared  were 
fictitious ;  and  where,  under  such  circumstances,  he  indorses  for 
the  company,  it  will  be  presumed  that  he  does  so,  not  relying  upon 
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any  false  representations  made  to  him  by  its  president  as  to  its 
prosperous  condition,  but  with  the  hope  of  saving  it  from  bank- 
ruptcy ;  and  he  cannot  recover  of  the  president  for  loss  incurred 
thereoy.    Id, 

11.  The  sahb.  Where  the  vice-president  and  director  in  such  case 
made  a  loan  to  the  corporation  after  all  its  personal  property  had 
been  mortgaged,  of  which  mortgage  the  evidence  shows  he  had 
knowledge,  he  cannot  recover  the  amount  loaned,  from  the  presi- 
dent of  the  company,  on  the  ground  that  the  latter  induced  him  to 
make  the  loan  by  falsely  representing  that  the  company  had  a 
large  amount  of  property  on  hand  from  which  could  be  realized 
the  money  to  pay  the  loan.    Id. 

12.  Bt  president  of  oorpobation  to  sell  stock  :  aoenoy.  Where 
the  president  of  a  corporation  makes  false  representations  to  the 
agent  of  other  persons,  knowing  them  to  be  false,  with  the  intent 
to  induce  such  persons,  or  persons  generally  to  whom  the  represen- 
tations may  be  communicated  as  true,  to  take  stock  in  the  com- 
pany, and  they,  relying  thereon,  do  so  to  their  injury,  he  is  liable 
the  same  as  if  he  had  made  the  representations  to  the  parties  in 
person.    Id, 

FENCES. 

See  Railroads,  20,  21. 

FIRE  INSURANCE. 

See  Insurance,  1,  2. 

FORCIBLE  DEFILEMENT. 

See  Criminal  Law,  29-81. 

FORMER  ADJUDICATION. 

When  Parties  not  bound.  Where  certain  parties  to  a  cause  have  at 
the  time  no  interest  in  a  portion  of  the  decree  rendered  therein, 
they  are  not  in  a  subsequent  action  bound  by  such  portion,  even 
though  they  do  not  appeal  therefrom ;  for  they  have  no  occasion 
^o  appeal.    Fierce  v.  Early,  199. 

FRAUD. 

1.  Action  based  on  :  relief  on  ground  of  mistake.  See  Contracts, 
14. 

2.  In  purchase  of  ooods  :  rescission.    See  Sales,  7. 

8.     In  exohanqe  of  lands.    See  Vendors  and  Purchasers;  1-5. 

See  Faibb  Representations  ;  Fraudulent  Conveyances. 

FRAUDULENT  BANKING. 

See  Criminal  Law,  82-41. 

FRAUDULENT  CONVEYANCES. 

1.  Husband  and  wife:  evidence.  Defendant  held  th«  title  to  a 
farm  which  had  been  paid  for  in  part  with  his  wife's  money,  and 
which  they  contracted  to  sell  on  certain  terms,  but  the  sale  was 
not  to  be  consummated  until  a  subsequent  date.  Prior  to  that 
date  they  made  and  recorded  a  deed  to  the  purchaser  without  his 
knowledge ;  but  he  accepted  the  conveyance  and  paid  for  the  land. 
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With  a  portion  of  the  purchase  money  the  wife  bought  other  land, 
taking  title  to  herself.  A  few  days  prior  to  the  making  of  the 
voluntary  deed,  defendant  was  sued  by  plaintiff,  and  judgment 
was  afterwards  obtained  against  him.  The  wife  did  not  know 
that  he  was  indebted,  and  knew  nothing  of  plaintiff 's  claim  until 
after  the  first  farm  had  been  sold  and  paid  for  ;  and  she  contracted 
for  the  second  one,  and  made  a  payment  thereon,  some  months 
before  the  action  was  brought  against  defendant.  Held  that, 
though  there  is  some  evidence  of  a  fraudulent  intent  upon  defend- 
.ant's  part  in  making  the  voluntary  deed,  there  is  nothing  to  show 
that  the  wife  participated  therein  ;  and,  having  purchased  the 
second  farm  with  her  share  of  the  proceeds  of  the  first  one,  she 
was  properly  adjudged  to  hold  it  free  from  liability  for  the  plain- 
tiff's judgment.    Deeringv.  Lawrence,  611. 

2.  To  DEFBAT  MARTTiJi  BIGHTS.    See  Husband  and  Wife,  1. 

GAMBLING. 

See  Contracts,  11,  13 ;  CBiiaNAL  Law,  42. 

GIFTS. 

See  EsTATBS  of  Decedents,  8 ;  Specific  Pbbfobmance,  1. 

'         GRAND  JURY. 

See  Criminal  Law,  5. 

HIGHWAYS. 

1.  Establishment:  notice:  jubisdiction :  pbesumption.  Under 
section  510  of  the  Code  of  1851,  providing  that  "previous  to  the 
presentation  of  a  petition  for  the  establishment  of  a  county  road 
four  weeks*  notice  thereof  must  be  given  by  being  posted  up  "  at 
certain  named  places,  an  affidavit  of  the  petitioner,  attached  to 
a  copy  of  the  notice  on  file  with  the  papers,  stating  that  he  posted 
the  notices  at  the  required  places,  but  failing  to  state  the  time  of 
posting,  was  not  sufficient  to  give  the  countv  court  jurisdiction  to 
establish  the  road.  And  since  the  record  of  the  court  in  the  case 
contained  this  recital :  *' Affidavit  of  J.  T.  (the  petitioner),  signed 
and  sworn  to,  of  posting  up  notices  according  to  law,  and  ffied 
with  the  papers,'*  held  that  no  presumption  could  be  entertained, 
from  the  fact  that  the  court  assumea  jurisdiction,  that  it  had 
before  it  other  evidence  that  the  notices  were  posted  in  due  time ; 
for  when  a  court  undertakes  to  state  the  evidence  on  which  its 
jurisdiction  rests  it  will  be  presumed  that  it  states  it  all.  ( See 
opinion  for  citations.)    State  v.  Waterman,  360. 

2.     :  notice  :  sufficiency  :  sebvicb  :  evidence.    In  such  case, 

where  the  validity  of  the  establishment  of  the  alleged  highway  was 
in  question,  the  testimony  of  the  petitioner  that  he  posted  the  notices 
in  the  time  required  by  law  was  immaterial,  since  the  notice  itself 

■   was  fatally  defective  in  not  stating  the  time  when  the  petition 
would  be  presented.    Id, 

3.  Dedication  bt  mistake  :  estoppel.  Where  the^owner  dedicates 
land  for  a  highway  under  a  mistaken  belief  that  it  is  a  legal  high- 
way, and  it  is  accepted  as  such,  and  expense  is  incurred  by  others 
upon  the  faith  of  the  dedication,  it  is  binding  on  the  land-owner. 
( See  Marratt  v.  DeifU,  87  Iowa,  250.)    Id. 

4.  Void  pboceedings  to  establish  :  title  by  peescbiption.  While 
title  by  prescription  cannot  be  acquired  by  the  public  to  land 
used  as  a  higliway  under  a  mistake  of  fact  on  the  part  of  the  pub- 
lic and  the  land-owner  as  to  the  true  location  of  the  highway  ( see 
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opinion  for  citations),  yet  where  it  is  so  used  in  mutual  reliance 
upon  proceedings  establishing  the  highway,  which  are  afterwards 
found  to  be  void,  such  mistake  is  one  of  law,  and  such  use  is  based 
on  color  of  title,  and  after  ten  years  it  ripens  into  title  by  prescrip- 
tion, (See  Railway  Co,  v,  Allfreey  64  Iowa,  603,  and  Colvin  v. 
McCune,  89  Iowa,  504.)    Id, 

5.  Title  bt  pbrscription.  The  mere  use  by  the  public  for  highway 
purposes  of  land  supposed  to  lie  alon^  a  section  line,  but  which,  by 
mistake,  does  not  so  lie,  does  not  give  title  by  prescription.  In 
order  to  have  that  effect,  the  use  must  correspond  with  the  claim 
of  right.  ( Ck>mpare  State  v.  Welpton,  84  Iowa,  144.)  Bolton  v. 
McShane,  26. 

HOMESTEADS. 

!•  Abandonmbitt  :  facts  constituting.  In  this  action  to  set  aside  a 
sheriff's  sale  of  real  estate  on  the  gi'ound  that  it  was  plaintiff's 
homestead,  it  appears  that  plaintiff  ceased  to  occupy  the  property 
as  a  home  about  three  years  before  the  sale ;  that  he  directed  the 
sheriff  to  levy  on  the  property  and  sell  it  on  execution ;  that  he 
did  not  commence  this  action  until  about  five  years  after  the  sale ; 
and  that  thepurchaser  collected  the  rents  for  at  least  a  portion  of 
that  time.  Held  that  these  facts,  in  connection  with  the  fact  that 
plaintiff  and  his  wife  established  their  home  at  another  place 
before  he  commenced  this  action,  constituted  a  clear  case  of 
abandonment,  and  justified  a  decree  against  him.  The  facts  that 
when  plaintiff  removed  from  the  house  he  left  some  carpets, 
window  shades  and  the  like,  therein,  and  that  three  years  after 
the  sale  he  filed  a  claim  of  homestead  in  the  property,  and  that  he 
testified  that  he  did  not  intend  to  abandon  it,  could  not  overcome 
his  acts  and  declarations  tending  to  show  an  abandonment. 
Wilson  V,  Daniels,  182. 

a.  Joint  tenancy:  conveyance:  validity:  who  may  question: 
INNOCENT  FURCHASEB.  The  real  estate  in  controversy  was  owned 
jointly  by  P.  and  his  son,  and  was  occupied  b^  P.,  who  was  a 
married  man,  as  his  homestead.  While  so  occupied  P.  and  his  son 
conveyed  it  to  P.'s  daughter,  but  P.'s  wife  did  not  join  in  the  deed. 
After  the  death  of  both  P.  and  his  wife,  the  daughter  conveyed  to 
plaintiff.  P.'s  heirs  always  regarded  these  conveyances  as  valid. 
Prior  to  the  conveyance  to  plaintiff,  defendants  procured  a  judg- 
ment against  two  of  the  sons  of  P.  Plaintiff,  when  he  took  his 
conveyance,  knew  of  this  judgment,  and  also  knew  of  the  occu- 
pancy of  the  nremises  by  P.  as  his  homestead  up  to  the  time  of 
his  death.    Held — 

(1)  That,  while  P.  was  only  a  joint  tenant,  his  occupancy  of  the 
premises  as  such  gave  him  a  homestead  right  therein.  (See 
Thorn  V,  Thorn,  14  Iowa,  58 ;  Wertz  v,  Mfrritt,  74  Iowa, 
686.) 

(2)  That  the  failure  of  P.'s  wife  to  join  in  the  deed  to  the 
daughter  made  the  deed  of  no  effect  so  far  as  P.'s  undivided 
interest  was  concerned.  (See  Code,  sec.  1990,  and  citations 
in  opinion.) 

(8)  That,  though  P. 's  heirs  did  not  question  that  conveyance, 
defendants  had  the  right  to  do  so,  if  they  were  interested  as 
judgment  lien-holders. 

(4)  That,  since  the  conveyance  was  a  nullity  as  to  P.'s  undi- 
vided interest,  that  interest  descended,  upon  the  death  of 
his  wife  and  himself,  to  his  children,  and  defendant's  judg- 
ment became  a  lien  on  the  shares  of  the  two  sons  who  were 
judgment  debtors,  and  they  were  properly  sold  on  execution 
thereunder. 
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(6)  That  plaintiff,  with  the  knowledge  he  had  when  he  pur- 
chased, could  not  claim  priority  ovier  defendants  on  the 
ground  that  he  was  an  innocent  purchaser,  under  the  rule 
of  Lunt  V.  Neeley,  67  Iowa,  98.    Bolton  v.  Obeme,  278. 

8.  CONVETANOB :  ORAL  AGREEMENT  FOLLOWED  BY  CHANGE  OF  POS- 
SESSION :  RESCISSION.  Where  a  father,  with  the  consent  of  his 
wife,  orally,  and  for  a  valuable  consideration,  gave  to  his  son  a 
tract  of  land  which  included  the  homestead,  and  the  son  took 
possession  thereof  and  for  a  long  time  treated  it  in  all  respects  as 
his  own,  and  the  transfer  was  regarded  by  all  concerned  as  a 
completed  transaction,  except  as  to  the  legal  title,  which  it  was 
designed  to  perfect  by  means  of  the  father's  will,  and  a  will  was 
executed  for  that  purpose,  but  after  the  son's  death  the  father,  by 
a  codicil,  revoked  that  part  of  his  will,  held  that  the  equitable 
title  was  in  the  widow  and  heirs  of  the  son,  as  against  the  executor 
of  the  father,  who  sought  to  sell  it  and  to  divide  the  proceeds 
under  the  terms  of  the  codicil.  ( As  to  the  transfer  of  the  home- 
stead by  verbal  agreement,  compare  Drake  v.  Painter,  77  Iowa, 
731.)    Wirikleman  v,  Winkleman,  319. 

4.  Descent:  exemption  from  debts  of  heirs.  Where  an  owner 
of  land,  including  his  homestead,  dies,  leaving  a  widow  and  heirs, 
and  an  action  is  brought  to  partition  the  land,  and  actual  pcirtitioM 
cannot  be  made,  but  it  is  sold  and  the  proceeds  divided,  the  widow 
is  entitled  to  one-third  of  the  whole,  and  judgment  creditors  of 
the  heirs  have  no  right,  upon  intervention,  to  demand  that  the 
widow's  share  be  paid  exclusively  out  of  the  proceeds  of  the 
homestead,  and  the  interests  of  the  heirs  in  the  proceeds  of 
the  homestead  are  exempt  from  liability  for  their  debts  contracted 

Srior  to  the  death  of  their  father.     (  See  Code,  sec.  2008.)    Kite  v, 
:ite,  491. 

HOMICIDE. 

See  Criminal  Law,  50--58. 

HOUSES  OF  ILL-FAME. 

See  Criminal  Law,  43-46. 

HUSBAND  AND  WIFE. 

Marital  rights  :  conveyance  in  fraud  of  :  evidence.  The  defend- 
ants are  mother  and  son.  The  son,  having  got  plaintiff  with 
child,  and  fearing  that  he  would  be  obliged  to  marry  her  to 
avoid  a  prosecution  for  seduction,  secretly  conveyed  all  his 
property,  consisting  of  chattels  only,  to  his  mother.  The  bill 
of  8ale  was  made  without  the  knowledge  of  the  mother,  and 
expressed  a  consideration  of  **  one  dollar  and  love  and  affection," 
and  was  left  with  the  son's  attorney,  to  be  delivered,  as  it  would 
seem,  in  case  the  son  married  the  plaintiff;  otherwise  not.  The 
third  day  after  it  was  executed  the  son  did  marry  the  plaintiff,  and 
'the  next  day  he  abandoned  her  and  absconded,  and  the  day  after 
that  the  bill  of  sale  was  delivered  to  the  mother.  The  mother 
•  knew  beforehand  of  the  son's  trouble  with  plaintiff;  and  when  she 
received  the  bill  of  sale  she  knew  that  he  had  married  plaintiff 
and  had  absconded.  Although  there  was  some  evidence  tending 
to  show  that  the  real  consideration  for  the  bill  was  a  debt  owing 
by  the  son  to  the  mother,  the  existence  of  such  debt  is  not  satisfac- 
torily established,  and,  upon  consideration  of  all  the  evidence  Tsee 
opinion ),  held  that  the  bill  of  sale  was  made  with  the  fraudulent 
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intent  to  defeat  plaintiff  of  her  marital  rights,  and  that  the  mother 
was  charged  with  notice  of  such  intent  when  it  took  effect  as 
between  herself  and  her  son, — that  is/ when  it  was  delivered  to  her 
and  accepted  by  her, — and  that  she  was  properly  adjudged  to  hold 
the  property  in  trust  for  the  plaintiff.  ( Compare  Oainor  v,  Cfainor, 
26  Iowa,  337.)    Beere  v.  Beere,  555. 

See  Fraudulent  Conveyances,  1. 

INDICTMENT. 

See  Cbdunal  Law,  24,  26,  29,  48,  48,  50,  51,  53,  60. 

INFORMATION. 

SUFFiaENCY  :  AMENDMENT.    See  Criminal  Law,  8,  4. 

INJUNCTIONS. 

1 .  Trespass  :  ground  of  equitable  JURisDicrriON.  Where  defend- 
ants falsely  claimed  that  there  was  a  highway  across  plaintiff's 
land,  and  repeatedly  tore  down  his  fences  and  passed  over  his 
premises,  and  threatened  to  continue  to  do  so,  held  that  equity 
would  enjoin  the  repetition  of  the  trespass,  in  order  to  avoid  a 
multiplicity  of  suits,  regardless  of  the  solvency  of  the  defendants, 
or  other  grounds  of  equitable  interference.  (See  opinion  for 
citations.)    Ladd  v.  Ot^omej  98. 

2.  To  PREVENT  OITT  FROM  UNLAWFULLY  DISPOSING  OF  PUBUO  PROP- 
ERTY.   See  Cities  and  Towns,  2-4. 

INNOCENT  PURCHASERS. 

See  Homesteads,  2 ;  Negotiable  Instruments,  2. 

INSOLVENCY. 

EiVlDBNCE  OF.    See  Criminal  Law,  34-38,  41. 

INSTRUCTIONS. 

1.  To  BE  CONSIDERED  TOGETHER  :  BURDEN  OF  PROOF.      An  instruction 

in  this  case,  which  might  be  construed  as  wrongfully  placing  the 
-burden  of  proof  on  defendant,  is  no  cause  for  a  reversal,  since 
other  parts  of  the  charge  clearly  placed  the  burden  on  plaintiff. 
NeviUe  v.  Chicago  &  N.  W.  Ry.  Co,,  232. 

2.  :  CONFLICT.  An  instruction  to  find  for  plaintiff  upon  find- 
ing certain  enumerated  facts,  but  which  ignores  a  fact  necessary 
to  be  found  in  order  to  justify  a  verdict  for  plaintiff,  is  not  cured 
by  another  instruction  from  which  the  jury  might  infer  the  neces- 
sity of  the  ignored  fact ;  nor  even  by  an  instruction  which  makes 
the  finding  of  that  fact  necessary ;  for  then  the  instructions  are  in 
confiict,  and  it  cannot  be  known  which  one. the  jury  followed. 
(See  opinion  for  illustration.)    Id. 

3.  Assumption  of  fact  in  dispute.    It  is  error  in  an  instruction  to 

assume  as  a  fact  a  material  matter  which  the  evidence  has  left. in 
doubt.    Id, 

« 

4  Stating  issues.  The  court  instructed  :  **  You  will  observe  that 
the  defendants  do  not  deny  that  the  plaintiff  did  sell  the  number  of 
brick  claimed,  and  at  the  price  claimed."  Defendants  did  not  in 
their  answer  admit  the  price,  but  there  was  no  controversy  on  the 
trial,  and  no  conflict  in  the  evidence,  in  regard  to  the  price.  Held 
that,  as  applied  to  the  entire  case,  the  instruction  was  correct. 
Fleming  v.  Steams,  256. 
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5.  Orally  DiRBcrriKa  verdict.  A  direction  to  the  jury  yo  retam  a 
verdict  for  defendant  upon  plaintiff's  evidence,  upon,  motion  to 
that  effect,  is  not  in  the  nature  of  an  instruction,  and  is  not,  there- 
fore, within  the  provision  of  section  2784  of  the  Code,  requiring 
instructions  to  be  in  writing.  ( See  Milne  v.  Walker^  59  Iowa,  186, 
and  Stone  v.  Railway  Co,,  47  Iowa,  82.)  Young  v.  Burlington  Wire 
Mattress  Co.,  416. 

6.  COMPREHENSIVENBSS  OF. '  It  is  not  the  office  of  a  single  instruction 
to  embrace  all  the  elements  of  defense,  especially  where  the  case  is 
complicated,  as  indicated  b^  the  fact  that  the  defendant  has  asked 
the  court  to  give  nineteen  instructions  on  its  behalf.  It  is  suffi- 
cient if  all  the  points  in  the  case  are  fairly  presented  in  the  whole 
charge' taken  together.  Chapin  v.  Chicago,  M,  db  St,  P.  By,  Co,, 
682. 

7.  Too  FAVORABLE  TO  APPELLANT.  Though  an  instruction  is  erro- 
neous, it  is  no  ground  for  reversal  if  the  error  is  in  favor  of  the 
appellant.    Id,  . 

8.  Error  without  prbjttdiob.  An  instruction  which  submits  a 
question  not  in  issue  is  erroneous,  but  where,  in  view  of  the 
evidence,  the  error  is  against  plaintiff  only,  defendant  cannot 
complain.    Hall  v,  Horton,  352. 

9.  Takino  issue  from  jury.  It  is  proper  for  the  court  to  take  from 
the  jury  an  issue  raised  by  a  defense  which  there  is  no  evidence  to 
support.    Beard  v.  Illinoie  Cent,  By,  Co,^  518. 

10.  For  instructions  in  crihinal  cases,  see  Criminal  Law,  passim, 

l^QBi  instructions  ON  PARTICULAR  SUBJECTS,  see  appropriate  titles. 

INSURANCE. 
■  ( 1 )    Fire  Insurance, 

1.  Failure  of  aqbnt  to  report  risk  :  damages  :  proximate  cause  : 
EVIDENCE.  Defendant  was  plaintiff 's  agent,  authorized  to  issue  pol- 
icies, but  charged  with  the  duty  of  promptly  reporting  risks  taken. 
Defendant  issued  a  policy,  but  neglected  to  report  the  same  to 
plaintiff,  as  was  his  duty,  and  plamtiff  did  not  know  of  the  risk 
until  after  the  insured  i>roperty  had  been  consumed  by  fire. 
Plaintiff  paid  the  loss,  as  it  was  legally  bound  to  do,  and  in  this 
action  it  seeks  to  recover  the  amount  of  defendant  on  the  ground 
of  his  negligence.  Held  that  it  was  competent  for  plaintiff  to 
introduce  evidence  tending  to  show  that  if  defendant  had  duly 
notified  it  of  the  risk  it  wotild  have  cancelled  the  policy  before  the 
fire,  as  it  had  the  right  to  do,  and  thus  avoided  the  loss ;  because, 
if  it  could  establish  that  fact,  it  would  appear  that  defendant's  neg- 
ligence was  the  proximate  cause  of  plaintiff 's  damage,  and  defend- 
ant would  be  liable  therefor.  ( See  opinion  for  citations.)  State 
Ins.  Co,  V,  Jamison,  245. 

2.  Increase  of  rise  by  mortgage.  The  mortgaging  of  insured 
property,  even  to  secure  a  debt  not  due,  is  an  increase  of  the  risk, 
and  there  was  no  error  in  refusing  to  submit  to  the  jury  in  this 
case  the  question  whether  it  was  or  not.  ( Bussell  v.  Insurance 
Co,,  71  Iowa,  69,  distinguished.)    Lee  v.  Agricultural  Ins*  Co,,  879. 

(2)    Life  Insurance, 

8,  Mutual  assessment  plan  :  necessity  of  attaching  application 
TO  policy.  Laws  of  1880,  chapter  211,  section  2,  requiring  appli- 
cations and  representations  upon  which  policies  are  issued  to  be 
attached  to  or  indorsed  on  the  policies,  and  providing  that  an 
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omission  bo  to  do  does  not  invalidate  the  policy,  but  precludes  the 
company  from  pleadins^  or  proving  the  falsify  of  the  representa- 
tions, applies  to  mutual  life  insurance  companies  on  the  assess- 
ment plan,  although  neither  that  nor  any  similar  provision  is 
found  in  Laws  of  1886,  chapter  65,  which  regulates  mutual  benefit 
associations.  ( Compare  Cook  v.  Federal  Life  Ass'ti,  74  Iowa,  746.) 
McConnell  v.  loioa  ifut  Aid  Ass'n,  767. 

4.      ACTION  ON  POLICY  :    LIMITATION  BY  TERMS  OP  POLICY.      The  policy 

sued  on  in  this  case  required  proofs  of  death  to  be  filed  within 
sixty  days,  and  action  on  the  policy  to  be  commenced  within  six 
months,  after  the  death  of  the  assured,  and  it  provided  that  pay- 
ment should  be  made  within  forty-five  days  after  the  filing  of  such 
proofs.  Held  that,  even  if  defendant's  denial  of  liability  immedi- 
ately after  the  death  of  the  assured  was  a  waiver  of  such  proofs,  a 
right  of  action  did  not  accrue  until  the  expiration  of  the  forty-five 
days,  and  that  an  action  commenced  within  six  months  after  that 
time  was  not  too  late.    Id, 

6.  Payable  to  "legal  heirs:"  widow  not  an  hbib.  Where  a 
decedent  left  a  widow  and  one  child,  and  also  a  life  insurance 
policy  payable  to  his  "  legal  heirs."  held  that  the  widow  was  not 
mcluded  in  the  term  ''  legal  heirs,"  and  that  the  whole  amount  of 
the  policy  was  payable  to  the  guardian  of  the  child.  (  See  opinion 
for  meaning  of  word  *' heirs"  in  this  state.)  PhiUipsv,  Carpen" 
ter,  600. 

INTOXICATING  LIQUORS. 

1.  Dispensation  by  physician  to  patient  :  nuisance.  A  practicing 
physician  has  no  right,  by  virtue  of  his  profession,  to  dispense 
mtoxicating  liquors  to  his  patients  for  the  purposes  of  medicine, 
unless  he  holds  a  permit  to  deal  in  such  liquors  ;  and  for  so  doing 
he  is  liable  to  indictment  and  punishment  for  nuisance  the  same  as 
any  other  person.    State  v.  Benadom,  90. 

2.  Liquor  nuisance  :  elements  of  crime  :  instruction  r  error  with- 
out prejudice.  In  a  prosecution  for  keeping  a  liquor  nuisance, 
an  instruction  which  ignores  the  fact  that,  to  constitute  the  crime 
charged,  the  existence  of  intoxicating  liquors  in  the  place  described 
is  essential,  is  erroneous  (^State  v,  Titrney,  74  Iowa,  288)  ;  but  such 
errror  is  without  prejudice  where  it  is  clearly  shown  in  the  evi- 
dence, and  not  questioned,  that  such  liquors  were  kept  in  the  place 
named.    State  v.  Shank,  47. 

8.      :    REaiSTERED    PHARMACIST  :    PRESUMPTION    FROM    UQUORS 

FOUND  ON  PLACE.  The  finding  of  intoxicating  liquors  in  the  place 
named  in  an  indictment  for  liquor  nuisance  is  presumptive  evi- 
dence that  they  were  kept  for  unlawful  sale  (Laws  of  1886,  ch.  66, 
sec.  8^  ;  but  the  presumption  is  not  conclusive ;  and  where  the 
defendant  claimed  to  be  a  registered  pharmacist  he  was  entitled  to 
rebut  the  presumption  by  showing  that  fact  to  explain  the  purpose 
for  which  he  had  the  liquors.  The  instructions  in  this  case,  taken 
together,  su£ELciently  state  this  rule,  and  are  not  erroneous.    Id, 

4.      : :  AMOUNT  OF  UQUORS  ON  HAND  AS  EVIDENCE.     Where 

a  re^stered  pharmacist  is  on  trial  for  keeping  a  liquor  nuisance, 
the  jury  may  consider  the  quantity  of  liquors  kept  oy  him,  in  con- 
nection with  the  legitimate  demands  of  his  business,  in  determining 
whether  snch  liquors  were  kept  for  a  lawful  purpose.  (See  State 
V,  Shdnk,  74  Iowa,  651.)    Id, 

5.     :  :  TIME :  instruction.    In  such  case  it  was  error  to 

instruct  the  jury  to  determine  whether  the  defendant  kept  intoxi- 
cating liquors  for  illegal  purposes  during  the  time  covered  by  the 
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indictment,  when  defendant,  as  a  registered  pharmacist,  could 
lawfully  sell  such  liquors  during  a  portion  of  that  time;  but  the 
error  was  without  prejudice,  since  counsel  for  the  state  waived  all 
claim  as  to  matters  which  transpired  during  the  time  when  defend- 
ant could  lawfully  sell  such  liquors,  and  for  the  further  reason 
that  the  court,  in  another  instruction,  properly  limited  the  time 
to  be  considered  by  the  jury.    Id. 

6.  i—  :  ABATEMENT  OF  ACTION  :  OTHER  ACTION  PENDING.  The  peti- 
tion in  this  case  charged  defendant  with  keeping  a  liquor  nuisance 
''at  numbers  154  and  162  Sixth  street,"  in  the  city  of  Dubuque. 
Defendant  in  his  verified  answer  admitted  all  that  plaintiff  was 
required  to  prove  to  authorize  an  injunction  restraining  the  nuisance; 
but  he  withdrew  this  answer,  and  filed  an  amended  answer,  deny- 
ing generally,  and  setting  up  as  a  plea  in  abatement  that  another 
action,  brought  by  the  same  plaintiff  against  him,  was  pending  in 
the  same  court  for  the  same  purpose,   wherein  the  place  of  the 

•  alleged  nuisance  was  described  as  "  number  168  Sixth  street,"  in 
the  city  of  Dubuque,  and  alleging  that  the  places  set  out  in  the 
two  petitions  were  identical.  Held  that  the  places  could  not,  from 
their  descriptions  in  the  petitions,  be  regarded  as  identical,  and,  as 
the  evidence  introduced  failed  to  establish  such  identity,  and  as 
defendant  under  oath,  in  his  original  dnswer,  admitted  all  that 
plaintiff  was  required  to  prove,  there  should  have  been  a  decree 
granting  an  injunction  as  prayed,  and  for  attorney's  fee.  Farley 
V.  Hollevfeltz,  126. 

7.     :  FINE :  AMOUNT :  DISCRETION  OF  COURT.    Defendant  plead 

guilty  to  an  indictment  for  keeping  a  liquor  nuisance,  and  was 
adjudged  to  pay  a  fine  of  one  thousand  dollars.  He  filed  an 
affidavit  to  the  effect  that  he  believed  the  laws  prohibiting  the  sales 
of  liquors  as  he  sold  them  to  be  unconstitutional,  and  that,  as 
soon  as  the  supreme  court  of  the  United  States  declared  such  laws 
to  be  constitutional,  he  closed  his  saloon,  and  was  resolved  never 
again  to  engage  in  the  business  in  violation  of  law.  There  being 
nothing  in  the  record  as  to  the  defendant's  antecedents,  and  nothing 
to  show  how  often,  if  ever  before,  he  had  been  indicted  for  similar 
offenses,  held  that  this  court  could  not  say  that  the  district  court 
had  abused  its  discretion,  or  that  the  fine  was  excessive.  State  v. 
Meloney,  414. 

8,       :  EVIDENCE  :  PAYMENT  OF  UNITED  STATES  TAX.      Laws  of  1886, 

chapter  118,  section  1  (McClain's  Ann.  Code,  sec.  2400)  provides 
that  the  fact  of  having  paid  the  United  States  special  tax  for  the 
sale  of  intoxicating  liquors,  is  evidence  that  the  persons  so  paying 
were  engaged  in  keeping  and  selling  such  liquors.  And  in  this 
case,  where  defendants  were  charged  with  keeping  a  liquor 
nuisance,  and  it  was  shpwn  that  they  sold  a  liq^uor  called  **  6.  B.,*' 
and  the  evidence  was  conflicting  as  to  whether  it  was  intoxicating, 
but  defendants  admitt  ed  the  payment  of  the  United  States  tax  to 
protect  them  in  the  sa  le  of  that  liquor,  held  that  the  evidence  was 
sufficient  to  warrant  a  decree  against  them,  enjoining  and  abating 
the  nuisance,  and  adjudging  them  to  pay  the  costs,  including  an 
attorney's  fee.    State  v.  Schultz,  479. 

9.       :   SALES  IN  ORIGINAL,   IMPORTED    PACKAGES  :  GOOD  FAITH  OF 

DEFENDANT.  It  is  a  violation  of  the  laws  of  this  state  to  sell  intox- 
icating liq^uors  without  a  proper  license,  though  the  sales  are  made 
only  in  original,  unbroken,  imported  packages  ( see  cases  cited  in 
opinion) ;  and  one  who  violates  an  injunction  by  the  sale  of  such 
liquors  cannot  escape  the  penalty  on  the  ground  that  he  in  ^ood 
faith  believed  that  such  sales  were  not  a  violation  of  the  law. 
State  V.  Bowman,  56^ 
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JUDGMENTS. 

1.  Judgment  on  default  :  setting  aside.  Where  a  ludgmeDt  upon 
default  was  rendered  upon  an  amended  petition,  of  which  defend- 
ant had  no  notice,  claiming  to  recover  largely  in  excess  of  the 
original  petition,  and  which  was  not  entered  upon  the  court  calen- 
dars, and  was  filed  only  a  short  time  before  the  default  was 
entered,  and  at  the  very  last  hour  of  the  term,  such  judgment  was 
properly  set  aside  upon  motion  made  at  the  next  term,  under 
section  8154,  paragraph  3,  of  the  Ckxle.     Walker  v,  Fredov^  753. 

2.      :    NOT    WARRANTED  BY    PETITION  :  REMEDY    OP    DEFENDANT. 

Where  plaintiff,  upon  the  default  of  defendant,  was  awarded 
relief  to  which  he  did  not  show  himself  entitled  by  the  averments 
of  his  petition,  and  which  he  did  not  demand,  hdd  that  plaintiff 
had  the  right  to  have  the  judgment  modified  upon  motion  for  that 
purpose,  and  that  he  had  a  right  to  appeal  from  an  order  overrul- 
ing his  motion.    Mickley  v.  Tomlinaon,  883. 

8.  On  note:  assignment  to  indorser:  satisfaction.  Defendant 
executed  its  note  to  C,  who  indorsed  it  to  plaintiff.  Plaintiff 
brought  action  upon  the  note,  and  took  the  default  of  both  defend- 
ant and  C,f  but  took  judgment  against  defendant  only.  C. 
furnished  A.  with  sufficient  money  to  procure  an  assignment  of 
the  judgment  to  A.,  but  A.  held  it  for  C.  only,  and.  in  legal  effect, 
G.  paid  the  money  and  took  the  assignment  to  himself.  Held  that 
the  judgment  was  not  thereby  satisfied,  as  C.  wa3  not  a  judgment 
debtor.  ( See  opinion  for  cases  distinguished.)  Dea  Moines  Sav, 
Bank  v,  Colfax  Hotel  Co.,  497. 

4.  Personal  judgment  :  what  is  not.  See  Assignment  for  Benefit 
of  Creditors,  2. 

5.  Judgment  lien  :  how  affected  by  void  sale.  See  Attachments. 
1. 

6.  Judgment  uen.    See  Banks  and  Banking,  2. 

7.  Arrest  of  judgment.    See  Criminal  Law,  3. 

8.  Lien  upon  homestead.    See  Homesteads,  2. 

9.  Usury  in  judgment  :  conclusiyenbss.    See  Usury,  1. 

JUDICIAL  SALES. 
AiTER  DEATH  OF  JUDGMENT  DEBTOR :  VOID.    See  Executions,  2. 

JURISDICTION. 

1.  Of  supreme  court.    See  Appeals,  1,  2. 

2.  Op  county  court.    See  Highways,  1. 

JURORS  AND  JURY. 

1.  Trial  by  jury  of  eleven.    See  Criminal  Law,  8. 

2.  Selection  of  grand  jury.    See  Criminal  I^w,  5. 

JUSTICES  OF  THE  PEACE. 

1.  Election  :  nxtmber  :  validity.  In  order  to  make  valid  the  elec- 
tion of  one  or  two  additional  justices  of  the  peace  in  a  township, 
under  section  593  of  the  Code,  the  trustees  must  not  only  so  direct, 
and  x>08t  up  notices  accordingly,  but  such  direction  must  be  made 
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a  matter  of  record  in  the  proceedings  of  the  trustees  ( Code,  section 
895 ) ;  and  where  such  notices  were  posted,  but  no  recorded  direc- 
tion was  made,  and  four  justices  were  voted  for,  only  the  two  who 
received  the  highest  number  of  votes  were  lawfully  elected.  State 
V,  OcLston,  457. 

2.  Tbial FEES :** TRIAL"  DEFINED.  "A  trial  is  a  judicial  examina- 
tion of  the  issues  in  an  action,  whether  they  be  issues  of  law  or  of 
fact."  (Ckxle,  sec.  3739.)  In  criminal  cases  before  a  justice  of  the 
peace,  where  no  issue  of  law  is  raised  by  demurrer,  and  the 
defendant  pleads  "guilty,"  thus  avoiding  any -issue  of  fact,  and 
judgment  IS  rendered  upon  such  plea,  there  can  be  no  **  trial," 
within  the  meaning  of  the  statute,  and,  therefore,  in  such  cases, 
the  justice  is  not  entitled  to  the  trial  fee  provided  by  section  8804 
of  the  Code.  (Shaw  v.  Kendig,  67  Iowa,  890,  distinguisfiedL) 
Matheux  v.  Clayton  County,  510. 

LACHES. 

See  Equity,  1. 

LANDS. 

Exchange  of.    See  False  Representations,  2,  8. 

See  PuBUO  Lands  ;  Vendors  and  Purohasebs  ;  Specifio  Perform- 
ance. 

LARCENY. 

See  Criminal  law,  47-49. 

LIENS. 

Fob  liens  of  various  kinds,  see  appropriate  titles ;  also,  Priority  of 
Claims. 

LIFE  INSURANCE. 

See  INSXTRANCE,  8-5. 

LIMITATION  OF  ACTIONS. 

1.  Under  statute.    See  Statute  of  Limitations. 

2.  Upon  claims  against  decedents.  See  Estates  of  Decedents, 
9,  10. 

8.     Under  ufe-insurance  policy.    See  Insurance,  4. 

MANDAMUS. 

Right  to  expired  term  of  office.  A  peremotory  writ  of  mandamus 
will  not  issue  to  compel  a  canvassing  board  to  reassemble  and  can- 
vass the  return  of  votes  for  an  office,  and  to  declare  the  candidate 
who  received  a  majority  of  the  votes  cast  therefor  to  be  elected 
thereto,  after  the  expiration  of  the  term  for  which  he  was  elected ; 
because  the  writ,  if  issued,  could  have  no  practical  effect.  ( Com- 
pare State  V,  Porter,  58  Iowa.  19,  and  llailtvay  Co,  v.  Dey,  76 
Iowa,  278.)    Potta  v.  Tattle,  253. 

MASTER  AND  SERVANT. 

DEFECnvB  machinery  :  PERSONAL  INJURY.  Plaintiff,  in  the  perform- 
ance of  his  duty  as  defendant's  employe,  was  required  to  place  a 
belt  upon  a  pulley,  and  in  order  to  do  so  he  used  a  ladder  to  climb 
to  the  pulley,  and  because  the  belt  worked  hard,  as  he  tried  to 
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moTe  it,  the  ladder  slipped  and  caught  into  another  pulley,  and 
threw  plaintiff  upon  a  belt  running  a  tenon-machine,  and  he  was 
finally  thrown  upon  the  knives  of  tne  tenon-machine  and  injured. 
Held— 

(1)  That,  since  it  was  not  the  structure  of  the  ladder  that  caused 
plaintiff  to  fall,  but  rather  the  strain  upon  it  required  by  the 
work  he  was  doing,  he  could  not  recover  on  account  of  alleged 
defects  in  the  ladder. 

(2)  That  he  could  not  recover  on  the  ground  that  there  should 
have  been  a  *'  shifter  '*  provided  for  placing  the  belt  upon  the 
pulley,  because  the  pulley  in  question  was  a  fixed  one,  and 
shifters  are  not  used  with  fixed  pulleys. 

(8)  That  defendant  could  not  be  charged  with  negligence  in 
not  having  the  knives  of  the  tenon-machine  covered,  in  the 
absence  of  a  showing  that  it  was  customary,  or  even  prac- 
ticable, to  cover  such  knives.  Young  v,  jburlington  Wire 
Mattress  Co.,  416. 

MERGER. 

See  MORTGAQES,  3. 

MISTAKE. 

1.  Equitable  relief  in  action  based  on  fraud.    See  Contracts,  14. 

2.  OORRBCTION :  ESTOPPEL.    See  Highways,  8. 

MORTGAGES. 

1.  Notes  due  in  sucxsession:  order  of  payment.  A  mortgage 
secured  three  notes  due  in  successive  years,  with  no  provision  for 
'  payment  before  maturity.  The  first  two  were  indoi^ed  to  plain- 
tiffs, and  the  third  to  defendant.  The  mortgage  provided :  *'  But 
should  said  party  of  the  first  part  fail  to  pay  said  notes  or  the 
interest  when  due  *  *  *  as  ab6ve  provided,  then  the  whole 
sum  remaining  unpaid  shall  become  due,  and  this  mortgage  may 
be  foreclosed.'"  Upon  failure  to  pay  the  first  two  notes  when  due, 
plaintiffs  began  an  action  of  foreclosure,  and  defendant  intervened, 
setting  up  that  his  note  became  due  upon  failure  to  pay  the  other 
two,  and  asking  to  share  pro  rata  in  the  proceeds  of  tlie  property. 
But  held  that  the  third  note  did  not,  by  the  provision  of  the  mort- 
gage, become  due  in  such  sense  as  to  expunge  from  the  contract 
the  agreement  implied  by  law,  that  the  notes  should  have  priority 
in  the  order  of  their  maturity ;  which  is  the  established  doctrine 
in  this  state.    (See  opinion  for  citations.;   Leavitt  v.  Reynolds,  848. 

2l  Sale  of  part  of  the  property:  foreclosure:  priorities. 
Where  one  tract  of  land  was  mortgaged  to  plaintiff  to  secure  all  of 
five  notes,  and  a  second  tract  was  mortgaged  to  him  to  secure  the 
first  note  only,  and  the  mortgagor  afterwards  sold  the  second  tract 
to  defendant,  in  an  action  to  foreclose  both  mortgages,  held  that 
the  first  tract  should  be  sold  first,  and  the  proceeds  applied  first  to 
satisfy  the  first  note,  and  that  the  second  tract  should  be  sold,  if  at 
all,  only  to  satisfy  such  portion  of  the  first  note  as  was  not  satisfied 
by  the  sale  of  the  first  tract ; — the  rule  being  that,  when  a  mort- 
gagor sells  and  conveys  a  part  of  the  mortgaged  property,  and 
retains  the  ownership  of  a  part,  the  part  he  contmnes  to  own  shall 
be  first  sold,  and  the  part  conveved  by  him  shall,  in  the  hands  of  his 
grantee,  or  those  clamiing  under  him,  be  subject  to  sale  only  to 
satisfy  any  balance  remaining  after  sale  of  the  property  retained 
by  the  mortgagor.  (See  Massie  v.  Wilson^  16  Iowa,  890,  and  Bates 
v.  Buddick,  2  Iowa,  428.)    Mickley  v,  Tomlinson,  888. 


INDEX,  819 

8.  Mbroer  :  APPLICATION  OF  FATMENTS.  Plaintiffs  held  the  note  of 
O.,  which  was  secured  by  a  chattel  mort^i^age.  and  also  by  a  mort-. 
gage  on  four  hundred  acres  of  land.  G.  sold  nine  hundred  and 
twenty  acres  of  land,  including  the  four  hundred  acres,  to  his  sons, 
who  assumed  a  large  amount  of  mortgage  indebtedness  thereon, 
including  the  debt  to  plaintiffs.  Afterwards,  the  sons,  by  a«deed 
absolute  on  its  face,  but  which,  with  collateral  agreements,  was  a 
mortgage  in  effect,  conveyed  seven  hundred  and  sixty  acres  of  the 
land  to  plaintiffs,  who  agreed  to  pay  all  the  mortgages  on  the  land 
conveyed  to  them,  and  a  certain  judgment,  and  all  taxes,  and  to 
hold  G.  **  harmless  from  the  pavment  of  the  same.*'  The  sons  had 
the  right  to  sell  any  of  the  land  on  terms  satisfactory  to  plaintiffs, 
and  were  in  such  case  to  account  for  the  proceeds.  They  also  had 
the  right  to  occupy  the  land  for  three  years,  keeping  up  improve- 
ments, and  paying  interest  and  taxes.  They  also  had  the  right  to 
redeem  upon  certain  stated  terms.  Plaintiffs  afterwards  sold  some 
of  the  chattels  included  in  their  mortgage  first  above  named,  and 
applied  the  most  of  the  proceeds  in  paying  interest  on  mortgages 
assumed  by  them  in  the  transactions  with  the  sons.  They  also 
sold  a  portion  of  the  land,  taking  therefor  notes  not  jet  paid. 
Held— 

(1)  That  iudgment  creditors  of  G.  could  not  complain  if  he  con- 
sented to  the  use  made  by  plaintiffs  of  the  proceeds  of  the 
chattels  sold,  and  that  thev  could  not  demand  that  the  pro- 
ceeds of  the  land  sold  should  be  applied  upon  the  payment  of 
the  note  which  plaintiffs  held  against  him. 

(3)  That  the  taking  of  the  title  to  the  land  from  the  sons  did 
not  operate  to  merge  their  mortgage  and  the  debt  secured 
thereby  in  the  title,  and  so  work  a  satisfaction  also  of  the 
chattel  mortgage,  so  as  to  subject  the  remaining  chattels  to 
liability  for  other  debts  owing  by  G.   Sanborn  v,  Magee,  501. 

See  Chattel  MoBTaAOES ;  Vendors  and  Purchasers,  6. 

MUNICIPAL  CORPORATIONS. 

See  CrnES  and  Towns  ;  Counties  ;  School  Districts. 

MURDER. 

See  Criminal  Law,  60-66. 

NEGLIGENCE, 

1.  Allowing  vicious  bull  to  be  at  larqe.    See  Animals,  1,  2« 

2.  Neqlioent  driying.    See  Cities  and  Towns,  7. 

8.  In  care  of  streets.    See  Cities  and  Towns,  8-13. 

4.  Defective  machinery.    See  Master  and  Servant.  1. 

5.  In  carrying  goods.    See  Raihx>ads,  &-7. 

6.  In  operating  Railroads.    See  Railroads,  &-21. 

See  Pleading,  6. 

NEGOTIABLE  INSTRUMENTS. 

1 .  Draft  :  prbsumftion  as  to  ownership.  Defendant  was  a  banker, 
and,  as  such,  held  a  note  made  by  H.  as  principal  and  B.  ai 
surety,  payable  to  C.  H.  was  unable  to  pay  it  when  due.  and  the 
firm  of  B.  &  Co.  drew  a  draft  *'  per  B.,^*  payable  to  defendant '( 
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order,  and  gave  it  to  H.  with  which  to  pay  the  note.  By  this  time 
defendant  had  severed  his  connection  with  the  bank,  but  he 
indorsed  the  draft  and  assumed  control  of  the  proceeds,  though 
he  knew  that  they  were  intended  to  pay  the  note.  Afterwards,  on 
request  of  H.,  he  paid  the  money  to  h\m.  Held  that  there  was 
nothing  to  indicate  to  defendant  that  H.  had  not  paid  for  the 
draft,  and  that  he  was  not  entitled  to  the  money,  but  the  con^ary ; 
and  that,  as  defendant  was  charged  with  no  duty  as  to  the  note, 
he  was  not  liable  to  B.  &  Ck>.  for  the  money.    BecU  v.  Stevens,  28. 

db  Innocent  purchaser.  Where  the  holder  of  a  note  and  mortgage 
has  agreed  with  a  purchaser  of  the  mortgaged  property  for  an 
extension  of  the  time  of  payment,  but  no  memorandum  of  such 
agreement  is  entered  on  the  original  papers,  and  these  are  trans- 
ferred for  value  after  the  original  date  of  their  falling  due,  as 
shown  on  their  face,  and  without  any  notice  of  the  extension,  the 
assignee  of  the  paper  takes  it  "after  due,"  in  such  sense  that  he 
acquires  no  rights  which  his  assignor  could  not  have  cliumed  and 
enforced.    Duncan  v.  Finn^  658. 

8.     Conversion  of.    See  Dahaoes,  1. 

4     Lost  draft.    See  Evidence,  18. 

NEW  TRIALS. 

See  pRAcnoB  and  Procedure  in  Supreme  Court,  23  ;  Tax  Sale  and 
Deed,  4. 

NUISANCES. 

See  Intoxicatino  Liquors. 

PARENT  AND  CHILD. 

Duty  to  support  child  :  emancipation.    See  Domestic  Relations,  1,  2. 

PARTIES  TO  ACTIONS. 

1.  iNJUNcmoN  TO  restrain  unlawful  disposition  of  public  prop- 
erty.   See  Cities  and  Towns,  2. 

2.      AcnON  BY  TAXPAYER  FOR  BREACH  OF  CONTRACT  TO  SUPPLY  WATER 

TO  CITY.    See  Cities  and  Towns,  5,  6. 

8.     Action  by  beneficiary  of  contract.    See  Contracts,  2. 

4.    Joinder  of  plaintiffs.    See  Creditors'  Bills,  1. 

6.     In  PROCBEDiNQS  SUPPLEMENTARY  TO  execution.  See  Executions,  1. 

PARTITION. 

1.  Tenants  in  common  :  allowance  for  improvements.  Plaintiff 
owned  an  undivided  one-third  of  a  tract  of  land  in  fee,  and  a  life- 
estate  in  the  whole,  and  defendants  owned  the  other  two-thirds  in 
fee,  subject  to  the  life-estate.  Plaintifif  procured  what  purported 
to  be  a  guardian's  deed  of  defendant's  interests,  but  it  was  of  no 
effect ;  yet  he  believed  it  to  be  valid  and  relied  upon  it,  and 
believing  that  he  was  the  sole  owner  of  the  land,  which  was  in  a 
wild  state,  he  took  possession  of  it,  made  improvements  equal  to 
the  value  of  the  land,  and  continued  in  the  undisturbed  and 
unchallenged  possession  of  it  for  twenty  years,  when  he  learned 
of  the  defect  in  his  title,  and  brought  this  action  for  partition 
against  the  defendants.  Actual  partition  could  not  be  made,  and 
a  sale  was  necessary.  Held  that  in  determining  plaintiff  'a  share 
of  the  proceeds  the  court  properly  allowed  him  the  value  of  the 
improvements.  (See  opinion  for  citations.)  KiUmer  v*  Wueh- 
ner,  722. 
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3.  ThK  samb  :  CHOICE  OF  REMEDIES  :  EQUITY.  A  court  of  equity  hav- 
ing in  such  case  acquired  jurisdiction  of  the  cause,  it  was  compe- 
tent to  afford  all  the  relief  which  equity  demanded,  and  it  was  not 
necessary  for  plaintiff  to  resort  to  a  court  of  law  to  recover  the 
value  of  his  improvements  under  the  occupying-claimant  act. 
(See  Oreen  Bay  Lumber  Co.  v.  Irelcmd,  77  Iowa,  636.)   IcU 

PARTNERSHIP. 

1,  FowEB  OF  PARTNER  TO  BIND  FIRM.  See  Chattel  Mortgages,  4,  6 ; 
Promissory  Notes,  9. 

a.     EviDENCB  OF.    See  Sales,  8. 

PAYMENT. 

See  Contracts,  10 ;  Judgments.  8 ;  Mortgages,  8. 

PENSIONS. 

Exemption  of  property  procured  with.  One  who  pays 
pension  money  for  the  services  of  a  stalliop  upon  mares  owned  by 
nim,  and  which  were  also  bougrht  by  him  with  pension  money,  may 
*  hold  the  colts  resulting  from  such  service  exempt  from  liability  for 
his  debts,  to  the  extent,  at  least,  of  the  money  paid  for* such 
services.  To  that  extent  he  has  invested  pension  money  in  the 
colts,  within  the  meaning  of  chapter  28,  Laws  of  1884.  [RoTHROOK, 
J.,  dissenting.]  Diamond  v.  Palmer,  678. 

PERSONAL  INJURIES. 

1.  Bt  bull  running  at  large.    See  Animals,  l-5« 

2.  By  defective  machinery.    See  Master  and  Servant,  1. 
8.     In  operation  of  itAiLWAYS.    See  Railroads,  8-17 

4.  Amount  of  damages  for.    See  Verdict,  2. 

PHARMACISTS. 
Sales  of  liquors  by.    See  Intoxicating  Liquors,  8-5. 

PHYSICIANS. 
Right  to  dispense  uquors  to  patients.    See  Intoxicating  Liquors,  1. 

PLEADING. 

1.  Answer  after  demurrer  :  effect.  Where  defendant  demurs  to 
a  petition,  and  the  demurrer  is  overruled,  and  defendant  answers, 
he  thereby  admits  the  sufficiency  of  the  petition,  and  he  cannot 
again  raise  that  question  upon  appeaU    Allen  v.  Piatt,  118. 

2.  Different  counts  for  same  cause.  In  the  first  count  of  plaintiff  *s 
petition  he  declared  upon  a  contract  for  hay  sold,  and  sought  to 
recover  the  contract  price.  Held  that  this  did  not  preclude  him 
from  setting  up  in  another  count  an  arbitration  and  award,  in 
which  the  amount  which  defendant  should  pay  for  the  same  hay 
was  determined  ;  since  but  one  recovery  was  sought  upon  the 
whole  case,  and  plaintiff  had  a  right  to  state  his  cause  of  action  in 
different  counts.  (  See  Pearson  v.  Railway  Co. ,  45  Iowa,  497,  and 
Van  Brunt  v.  Mather^  48  Iowa,  508.)  Sadler  v.  Olmstead,  121. 

8.  Admission  of  award  is  admission  of  agreement  to  arbitrate: 
EVIDENCE.  Where  plaintiff  in  one  count  sought  to  recover  on  a 
contract,  and  in  another  count  sought  to.  recover  the  amount  of  an 
award  for  the  same  thing,  and  the  answer  was  a  general  denial. 
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except  as  to  facts  admitted,  and  the  award  was  admitted,  held 
that  this  was,  in  effect,  also  an  admission  of  the  agreement  to  sub- 
mit the  matter  to  arbitration,  and  that  it  was  error  for  the  court 
to  submit  any  other  view  of  the  case  to  the  jury ;  but  that,  since 
the  court  proceeded  upon  the  theory  that  there  was  an  issue  as  to 
the  submission  to  arbitration,  it  was  inconsistent  with  that  theory 
to  exclude  any  evidence  which  tended  to  prove  that  the  submission 
was  fairly  made.    Id. 

4.  Motion  to  strike  surplusage:  appeal.  Error  in  overruling  a 
motion  to  strike  out  of  a  petition  irrelevant  and  redundant  mafier 
is  not  prejudicial,  and  an  appeal  will  not  lie  from  such  a  ruling, 
because  the  defendant  still  has  the  right  to  object  to  such  matter 
on  the  trial.  (See  Specht  v.  Spangenberg,  70  Iowa,  488.)  Ida 
County  V.  Woods,  148. 

5.  Motion  for  more  specific  statement  :  pleadino  over.  Error  in 
overruling  a  motion  for  a,  more  specific  statement  is  waived  by 
pleading  over.    Id, 

6.  Negligence  :  general  averments  :  specific  acts.  Although 
negligence  of  a  partic\ilar  kind  is  not  specially  alleged,  it  may  still 
be  a  ground  of  recovery,  if  it  is  fairly  covered  by  the  averments  of 
the  petition.  (See  opinion  for  illustrntion.)  Neville  v,  Chicago  A 
N.  W.  Ry,  Co,,  232. 

7.  Clerical  error  :  cured  by  other  averments.  Where  the  peti- 
tion alleged  that  there  was  due  from  defendants  to  plaintiff  a 
certain  sum,  with  interest  from  October  1,  1888,  but  the  other  aver- 
ments, and  the  evidence,  showed  that  the  property,  the  price  of 
which  was  sought  to  be  recovered,  was  sold  and  delivered  about 
October  1,  188B,  and  the  prayer  of  the  petition  asked  for  interest 
from  that  date,  the  date  first  named  was  properly  discarded  as  a 
'clerical  error,  and  a  verdict  and  judgment  rendered  in  accord  with 
the  prayer  of  the  petition.    Fleming  v.  Steams,  256. 

8.  Contract  with  firm  :  parties.  Plaintiff,  a  copartnership,  sued 
on  a  contract  alleged  to  have  be^  made  with  it  by  the  defendant. 
In  an  amended  petition  plaintiff  alleged  that  the  contract  was 
made  by  one  B.  for  the  benefit  of  himself,  M.  and  another  person 
named  B.,  and  the  evidence  showed  that  these  three  persons  were 
the  partners  constituting  the  firm  of  M.  &  Co. ,  plaintiff.  Held  that 
the  original  and  amended  petitions  showed  that  the  contract  was 
made  for  the  benefit  of  the  plaintiff  firm,  and  that  it  could  main- 
tain an  action  thereon  in  the  firm  name.  (See  Code,  sec.  2543,  and 
cases  cited  in  opinion.)  Marsh  v,  Chicago^  R.  I,  A  P.  Ry.  Co.,  332. 

9.  Two  counts  :  election.  Although  the  two  counts  of  the  petition 
were,  in  legal  effect,  much  the  same,  and  no  good  reason  is  appar- 
ent for  both,  yet,  as  no  prejudice  could  have  resulted  to  defendant 
from  the  overruling  of  nis  motion  to  compel  plaintiff  to  elect  on 
which  he  would  stand,  and  to  strike  out  tne  other,  held  that  such 
ruling  was  no  ground  for  reversing  a  judgment  for  plaintiff.  Tay^ 
lor  County  v,  Standley,  666. 

10.  Waiver  of  errors.  After  defendant  had  been  ruled  to  answer  in 
thirty  days,  he  filed  a  motion  for  a  more  specific  statement  of  the 
cause  of  action,  and  plaintiff  moved  to  strike  this  motion  from  the 
files,  but  at  the  next  term  he  confessed  defendant 's  motion,  and 
filed  an  amendment  to  his  petition,  making  a  more  specific  state- 
ment. Held  that  by  so  doing  he  waived  all  objections  to  proceed- 
ings whose  object  was  to  require  him  to  do  that  which  he  at  last 
voluntarily  did.    Walker  v,  Preeiove,  752* 
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11.  Personal  injuries.    See  Animals,  5. 

13.  FiUNO  OF  PLBADINQS  :  WHAT  NECESSARY.  See  Practice  and  Pro- 
cedure, 2,  3. 

See  Contracts.  6 ;  Creditors  '  Bili^,  3. 

POWER  OF  ATTORNEY. 

See  Acknowledgments,  1. 

PRACTICE  AND  PROCEDURE.* 

1.  Sending  jury  back  to  amend  answer  to  question.  Where  a 
jury  misconceives  the  true  import  of  a  special  interrogatory,  and 
fails  to  answer  it  according  to  its  true  intent,  the  court  may  submit 
a  supplementary  interrogatory,  and  send  the  jury  back  to  answer 
it.    (See  opinion  for  citations.)    Bank  of  Monroe  v,  CHfford,  800. 

2.  Filing  pleadings  :  entry  in  appearance  docket.  A  pleading  is 
not  filed  so  as  to  authorize  its  consideration  as  a  part  of  the  record, 
unless  a  memorandum  of  its  filing  is  entered  in  the  appearance 
docket.  (See  Nickson  v,  Blair,  59  Iowa,  581.)  Winkletnan  v. 
Winkleman,  819. 

8.   :  :  TRANSFER  FROM  PROBATE  TO  EQUITY  DOCKET : 

objection  TOO  LATE  ON  APPEAL.  Where  a  cause  was  begun  in 
probate  in  the  circuit  court,  and  the  pleadings  were  properly  filed, 
and  a  memorandum  thereof  was  entered  in  the  probate  appear- 
ance docket,  and  the  cause  was  then  transferred  to  the  equity 
docket,  and  came  into  the  district  court  by  operation  of  law  upon 
the  abolition  of  the  circuit  court,  held  that  it  was  not  necessary  to 
refile  the  pleadings,  and  to  enter  a  memorandum  thereof  in  the 
appearance  docket  of  the  district  court ;  moreover,  that  the  ques- 
tion of  the  sufficiency  of  such  filing  could  not  be  raised  for  the  first 
time  in  this  court.    Id. 

^  Continuance  :  amendment  of  petition.  The  court  in  this  case 
properly  allowed  plaintiffs  to  file  an  amendment  to  their  petition, 
stating  more  fully  the  form  and  substance  of  the  contract  sued  on, 
but  leaving  their  claim  unchanged.  ( Code,  sees.  2686,  2689.)  And 
since  by  the  original  petition  defendant  was  sufficiently  advised 
of  plaintiffs*  claim  to  make  full  preparation  for  its  deiense,  the 
ffiing  of  tlie  amendment  was  no  ground  for  a  continuance.  Marsh 
V.  Chicago,  R.  I,  <St  P.  Ry.  Co,,  382. 

G,  Argument  to  jury  :  riiferrinq  to  matters  not  op  record  :  objec- 
tion TOO  LATE.  In  this  case  there  were  many  witnesses,  and  some 
of  them  were  not  present,  and  the  transcript  of  their  testimony  at  a ' 
former  trial  was  introduced.  Plaintiff  *s  counsel,  in  addressing  the 
jury,  commented  upon  the  testimony  of  two  witnesses  at  the  former 
trisd,  which  was  not  introduced  on  this  trial ;  but  this  he  did  by 
mistake  as  to  the  fact,  and  defendant's  counsel,  though  present 
and  knowing  what  was  being  done,  made  no  objection.  Held  that 
the  error  could  not,  on  appeal,  be  urged  as  a  ground  for  reversal . 
Pence  v,  Chicago,  R,  I.  cb  P,  Ry,  Co,,  889. 

6.  Oral  motion  to  direct  verdict.  A  motion  by  defendant  for  a 
verdict  upon  plaintiff 's  evidence  is  a  demurrer  to  the  evidence, 
and  need  not  be  in  writing,  notwithstanding  sections  2645,  2649 
and  2911  of  the  Code,  requirmg  motions  in  general  to  be  in  writ- 
ing. (  See  Foley  v.  Railway  Co.,  64  Iowa,  644.)  Young  v.  Bur- 
lington Wire  Mattress  Co,,  416. 
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7.  Trial  :  irreguulrities  :  no  prejudice  shown.  The  facts  that 
duriDg  the  trial  of  this  case  the  judge  called  an  attornej  to  preside 
while  he  absented  himself  for  a  time,  and  that  the  attorney  so  pre- 
siding interrupted  defendant's  counsel  while  addressing  the  jury, 
and  that  there  was  confusion  in  the  court  room  during  this  time, 
will  not  justify  a  reversal,  where  it  does  not  appear  that  such 
irregularities  worked  any  prejudice  to  defendant.  State  v.  Qriffin^ 
568. 

8.  For  practice  in  criminal  case,  see  Criminal  Law,  passim. 

See  Practice  and  Procedure  in  Supreme  Court. 
PRACTICE  AND  PROCEDCTRE  IN  SUPREME  COURT. 

1.  Notice :  delating  time  for  hearing  :  practice.  An  appeal  will 
not  be  dismissed  because  the  notice  of  appeal  stated  that  the  cause 
would  be  heard  at  the  second  term  of  this  court  after  service  of 
the  notice,  when  the  first  term  after  service  began  more  than 
thirty  days  after  such  service.  In  such  case,  the  appeal  was  for 
hearing  by  operation  of  law  at  the  first  term  (Coae,  sees.  8180- 
8182),  and  the  statement  in  the  notice  that  it  would  be  heard  at 
the  second  term  was  mere  surplusage.  If  appellant  did  not  have 
his  case  ready  at  the  first  term,  the  appellee  had  the  right  to  file 
the  transcript  at  that  term  and  have  the  judgment  afl^rmed  or  the 
appeal  dismissed,  under  the  statute  and  the  rules  of  court.  Mickley 
V.  Tomlinson,  888. 

2.  Less  than  $100 :  certificate.  Where  a  cause  involving  less  than 
one  hundred  dollars  is  appealed  to  this  court  upon  the  certificate  of 
the  trial  judge,  the  facts  upon  which  the  certified  questions  of  law 
arise  must  be  stated  in  the  certificate,  as  this  court  cannot  look  to 
the  testimony  to  find  such  facts.  (  See  opinion  for  citations.)  Dea 
Moines  Ins.  Co.  v.  BrUey,  485. 

8.     :  what  certificate  shoui^  contain.    In  such  cases  the 

certificate  should  contain  only  a  bare  statement  of  the  facts  and 
the  legid  point  involved.  It  is  not  necessary  to  set  out  the  testi- 
mony or  uie  record  further  than  is  required  to  show  that  the 
question  certified  is  involved  in  the  case.  (See  opinion  for 
citations.)    Id, 

4.  Record  :  bvidencb.  On  appeal  to  this  court,  only  so  much  of  the 
evidence  offered  and  introduced  should  appear  in  the  abstract  as  is 
necessary  to  determine  the  points  to  be  reviewed.  Weitz  v.  Ind. 
Dist  of'Des  Moines,  428. 

5.  Superfluous  abstract:  COSTS.  Although  the  judgment  is  reversed, 
the  costs  of  twenty-three  pages  of  appellant  *s  abistract  is  taxed  to 
him,  because  it  is  by  so  many  more  pages  more  lengthy  than  neces- 
sarv  to  present  the  questions  raisea  by  the  append.  Diamond  v. 
Palmer ^  578. 

6.  Record  only  considered.  Certain  alleged  remarks  of  a  judge,  of 
which  defendant  complains,  cannot  be  considered  by  this  court, 
since  they  are  not  made  a  part  of  the  record  bv  bill  of  exceptions. 
The  affidavit  of  defendant 's  counsel,  attached  to  his  motion  for  a 
new  trial,  cannot  be  considered.  (See  Rayhum  v.  RaUvoay  Co., 
74  Iowa,  687.)    State  v.  HaU,  674. 

7.  Abstract  filed  too  late.  An  appellee's  abstract  will  not  be 
stricken  from  the  files  because  not  med  within  the  time  prescribed 
by  the  rules  of  this  court,  where  it  does  not  appear  that  the  submis- 
sion of  the  cause  was  delayed  thereby.     Wilson  v,  Daniels,  182.    ' 
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8.  Bill  of  bxceptionb  filed  too  late.  Wher^  sixty  days  were 
allowed  defendant  within  which  to  file  a  bill  of  exceptions,  but 
none  was  filed  until  long  after  the  expiration  of  that  time,  when 
one  was  filed  by  leave  of  court,  and  wiien  a  certified  record  of  the 
evidence  was  also  for  the  first  time  filed,  Tield  that  a  motion  to  dis- 
miss the  appeal  should  be  sustained,  at  least  so  far  as  to  strike 
from  the  record  what  purports  to  be  the  evidence.  (Compare 
Deering  v.  Irving,  76  Iowa,  519.)  Short  v.  Chicago,  M.  &  St.  P. 
By.  Co., 78. 

9.  Bill  of  bxceftionb  :  what  sufficient  :  beporter's  notes.  Where 
the  short-hand  reporter*s  notes  in  a  law  action  are  ordered  to  be 
made  a  part  ot  the  record,  and  they  are  duly  certified  by  the  judge, 
on  the  day  of  the  verdict,  as  containing  all  the  evidence  offered  or 
introduced,  and  all  the  objections  and  rulings  made  and  exceptions 
taken,  this  constitutes  a  sufScient  bill  of  exceptions:  and  it  is 
immaterial  that  the  translation  of  the  notes  is  not  filed  within  the 
time  allowed  for  taking  an  appeaL  ( See  opinion  for  citations,  j 
Fleming  v.  Steams,  256. 

10.  Reversal:  nominax  damages.  This  court  will  not  reverse  a 
judgDdent  on  the  ground  that  mere  nominal  damages  were  not 
allowed  the  appellant.    Id. 

• 

11.  Reversal  for  nominal  damages.  Where  there  has  been  a 
breach  of  contract,  but  the  evidence  shows  that  no  actual  damages 
have  resulted  to  plaintiff  therefrom,  this  court  will  not  reverse  a 
judgment  for  defendant  on  the  ground  that  the  trial  court  erred  in 
not  instructing  that  plaintiff  was  entitled  to  nominal  damages. 
(See  opinion  for  citations.)    Faulkner  v.  Cloater,  15. 

12.  No  reversal  for  trifling  error  in  amount.  This  court  will 
not  reverse  a  judgment  and  remand  a  cause  for  new  trial  on  the 
mere  ground  that  the  judgment  is  for  a  sum  a  trifie  too  large,  and 
the  correction  cannot  be  made  in  this  court,  because  the  record 
leaves  in  doubt  what  the  exact  amount  should  be.  (Compare 
Watson  V.  MoeUer,  63  Iowa,  161,  and  Machine  Co.  v.  Haven,  66 
Iowa,  859.)    Rappleye  v.  Cook,  564. 

18.  Review  of  iNSTRUcnoNS:  evidence  wanting.  Ck>mplaint  that 
the  court  erred  in  giving  and  refusing  instructions  cannot  be 
considered  in  the  absence  of  the  evidence  necessary  to  determine 
the  questions  thus  raised.    State  v.  Chrossheim,  76. 

14.  Instructions:  evidence  wanting:  presumption.  This  court 
will  presume  that  an  instruction  given  by  the  trial  court  was 
justified  by  the  evidence,  where  the  evidence  is  stricken  from  the 
record.    Short  v.  Chicago,  M.  4r  St.  P.  By.  Co.,  78. 

15.  Argument  :  estoppel  by  record.  (Counsel  cannot  be  permitted, 
in  his  argument  in  this  court,  to  deny  in  his  reply  a  fact  which  is 
shown  by  the  testimony  set  out  in  his  abstract,  and  which  he  has 
admitted  by  implication  in  his  opening  argument.  CoUins  v. 
Valleau,  627. 

16.  Objection  not  raised  below.  Where  a  judgment  sustaininJi;  a 
demurrer  to  a  petition  was  reversed  in  this  court  and  the  cause 
remanded,  and  defendant  afterwards  filed  an  answer  in  the  court 
below,  and  plaintiff  made  no  objection,  but  went  to  trial,  and  his 
petition  was  dismissed,  held  that  he  could  not  then  be  heard  to 
claim  in  this  court  that  the  controversy  was  fully  adjudicated  by 
the  ruling  on  the  demurrer,  and  that  further  proceedings  were 
error.    Bolton  v.  McShane,  26. 
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17.  Defense. NOT  raised  below.  An  appellant  cannot  for  the  first 
time  in  this  court  insist  upon  a  defense  which  should  have  been 
pleaded  afflmiatively  in  the  court  below.    Pierce  v.  Early ^  199. 

18.  New  DEFENSES  NOT  CONSIDERED.  Defenses  not  pleaded  and  relied 
on  in  the  court  below  cannot  be  considered  when  raised  by  argu- 
ment in  this  court.    Beard  v.  8U  Louis,  A.  A  T.  H.  Ry.  Co. ,  527. 

19.  Question  raised  by  appellee.  A  party  who  does  not  appeal 
cannot  be  heard  in  this  court  to  raise  objections  to  the  rulings  of 
the  trial  court.    Hanks  v.  Brown,  560, 

20.  Errors  not  reviewable.  Where,  by  agreement,  a  transcript  of 
the  evidence  of  a  witness  given  upon  a  former  trial  of  the  case 
was  admitte4« — the  witness  being  absent,— the  rulings  made  on 
the  former  trial,  as  shown  by  the  transcript,  cannot  1^  reviewed 
on  appeal  from  the  second  trial.    State  v.  Shank,  47. 

21.  Excessive  judgment  :  remittitur  :  costs.  In  this  case  the  judg- 
ment in  favor  of  plaintiff,  and  from  which  defendant  appeiEded, 
is  found,  by  a  caJculation  from  the  data^  to  be  excessive ;  but, 

Slaintiff  having  offered  to  remit  the  excess,  the  judgment  is  modi- 
ed  accordingly  and  afi&rmed,  but  at  plaintiff's  costs.    Pelley  v. 
Walker,  142. 

22.  Presumption  in  favor  of  trial  court.  This  court  will  presume, 
in  favor  of  a  judgment  of  the  district  court,  that  the  action  in 
which  it  was  rendered  was  not  prematurely  brought,  where  the 
record  does  not  forbid  such  presumption.  Ida  County  v.  Woods, 
148. 

^^  • 

28.  New  trial  :  weight  of  evidence.  Where  a  motion  for  a  new 
trial  is  ^ranted  on  the  ground  that  the  verdict  is  not  sustained  by 
the  evidence,  this  court  will  not  interfere,  unless  it  clearly  appears 
that  injustice  has  been  done,  and  the  discretion  of  the  court  below 
abused.    ( See  opinion  for  citations.)    Morgan  v.  Wagner,  174. 

24.  Affirmance  on  motion  :  judgment  on  appeal  bond.  See  Crim- 
inal Law,  16,  17. 

25.  TRI4L  D£  NOVO.    See  Quo  Warranto,  1. 

PRESCRIPTION, 

Title  by.    See  Highways,  4,  ^. 

PRINCIPAL  AND  AGENT. 

See  Agency. 

PRINCIPAL  AND  SURETY. 

See  Sureties. 

PRIORITY  OF  CLAIMS. 

See  Attachment,  1 ;  Chattel  Mortgages,  9 ;  Estates  of  Decedents, 
7 ;  Mortgages,  1-3 ;  Vendors  and  Purchasers,  8. 10. 

PROMISSORY  NOTES. 

1.  Made  on  Sunday:  ratification  by  partial  payment.  Promis- 
sory notes  executed  on  Sunday  are  void,  hut  they  are  ratified,  and 
thus  made  valid,  by  partial  payment  on  a  secular  day.  (Compare 
Harrison  v,  Colton,  81  Iowa,  16.)    BusseU  v.  Murdoch,  101. 


\ 


INDEX.  827 

3.  The  sajce:  ratifioation  by  fastneb:  bstof'Fel.  Where  the 
notes  in  guch  case  are  executed  by  two  persons  as  partners,  ratifi- 
cation by  one  will  bind  both  ;  and  the  other,  having  alleged  that 
she  was  a  partner,  cannot  afterwards  be  heard  to  deny  it  in  order 
to  avoid  the  effect  of  the  ratification.  *  /d. 

3.     :  RATIFICATION  BY  ONB  JOINT  MAKER.    Partial  payment  by 

one  joint  maker  of  such  notes  is  a  ratification   for  other  joint 
makers,  and  makes  the  notes  valid  as  to  them.    IdL 

4.     :  RATIFICATION  OF  MORTGAGE.    The  ratification  of  such  notes 

by  partial  payment  is  also  a  ratification  of  the  mortgage,  executed 
at  tne  same  time,  to  secure  the  notes.    Id, 

5.  Conversion  of  :  damages  :  evidence.    See  Damages,  1« 

6.  Notes  secured  BY  mortgage  :  PRIORITY.    See  Mortgages,  1. 

7.  Innocent  purchaser.    See  Negotiable  Instruments,  3. 

PUBLIC  LANDS. 

Railroad  grants:  conclusiveness  of  location.  By  act  of  con- 
gress of  May  12,  1864,  and  certain  acts  of  the  general  assembly  of 
of  Iowa  pursuant  thereto,  the  odd-numbered  sections  of  land  for 
ten  miles  on  each  side  of  a  railroad  to  be  constructed  by  the 
McGregor  Western  Railroad  Company,  from  McGregor,  Iowa,  to 
an  intersection  in  O'Brien  county  with  the  Sioux  City  and  St. 
Paul  railroad,  not  yet  constructed,  were  granted  to  the  said 
McGregor  Western  Kailroad  Company;  and  the  act  of  congress 
provided  that,  as  soon  as  maps  designating  the  route  of  said  road 
should  be  filed  in  the  office  of  the  secretary  of  the  interior,  he 
should  withdraw  from  market  the  lands  embraced  within  the  pro- 
visions of  the  act,  as  indicated  by  said  maps.  Such  maps  were 
filed  in  August,  1864,  showing  an  intersection  of  the  line  of  the 
road  with  the  proposed  line  of  the  Sioux  City  and  St.  Paul  railroad 
in  O'Brien  county.  But  the  location  of  the  line  of  the  latter 
road  was  afterwards  so  changed  that  a  change  of  the  line  of  the 
McGregor  road  was  necessary  in  order  to  make  the  intersection 
required  by  the  act  of  congress  first  above  referred  to.  The 
McGregor  company  accordingly  relocated  the  western  portion  of 
its  line  so  as  to  make  the  intersection,  and  in  1869  filed  new  maps 
showing  the  line  as  relocated,  and  such  relocation  was  permitted 
and  approved  by  the  secretary  of  the  interior.  Held  that  the  first 
location,  failing  to  meet  the  requirement  of  the  act  of  congress, 
was  not  final  and  conclusive  as  to  the  sections  of  land  included  in 
the  grant ;  that  the  secretary  of  the  interior  was  authorized,  with- 
out another  act  of  congress,  to  withdraw  from  sale  the  lands 
within  ten  miles  of  the  newly  located  line ;  and  that  defendant 
could  not  acquire  a  homestead  right  to  an  odd-numbered  section 
within  ten  miles  of  the  line  as  located  in  1869,  though  it  was  more 
than  that  distance  from  the  location  of  1864.  Western  Land  Co,  v, 
Hamblin,  689. 

QUESTIONS  OF  LAW  OR  FACT. 

See  Animals,  2 ;  Appeai^,  1 ;  Bridges,  1 ;  Cities  and  Towns,  7 ;  Con- 
tracts, 18. 

.      QUO  WARRANTO. 

Appeal  :  trial.  A  proceeding  by  quo  vxirranto  is  not  triable  anew  in 
this  court ;  and  the  finding  of  fact  by  the  trial  court  will  not  be  set 
apide  where  there  is  some  evidence  to  support  it.  State  v,  Oaston, 
mi. 
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BAILROADS. 

1.  In  streets:  damages  to  lot-ownbbs:  titles:  acquiescbt^ce  : 
JOINT  tenancy.  In  1874,  Y.  and  W.  were  the  joint  owners  of 
lots  abuttinfc  upon  a  city  street  on  which  defendant's  railroad 
tracks  are  now  laid,  and  plaintiff,  as  the  grantee  of  T.  and  W.,  by 
an  action  in  equity,  seeks  to  recover  damages,  under  seetion  464  of 
the  Code,  for  such  use  of  the  street,  and  to  abate  tlie  tracks  as  a 
nuisance.  The  track  nearest  to  plaintiff 's  lots  was  laid  in  1870, 
when  lot-owners  had  no  legal  right  to  object  or  to  demand  dam- 
ages. Y.,  one  of  the  owners  in  1874,  at  that  time  consented  to  the 
laying  down  of  the  other  track,  of  which  alone  complaint  is  made, 
though  almost  the  whole  street  was  at  that  time,  and  is  yet, 
occupied  with  defendant's  tracks  and  used  for  railroad  purposes. 
No  complaint  was  made  of  the  track  in  question  by  any  owner  of 
the  lots  in  question  until  1883,  eight  and  one-half  years  after  it  had 
been  laid  down.    Held — 

(1)  That  Y.'s  consent  to  the  laying  of  the  track,  though  merely 
oral,  was  binding  on  himself,  and  also,  under  the  circum- 
stances, on  his  co-tenant  W.,  and  that  neither  they  nor  their 
grantee  could  recover  damages  or  object  to  the  track,  espe- 
cially after  so  long  acquiescence.  ( See  Pratt  v.  RaUtoay  Co., 
72  Iowa,  249.) 

(2)  That  the  fact  that  another  person  held  a  tax  title  on  the  lots 
in  1874  was  immaterial,  as  Y.  and  W.  afterwards  acquired 
that  title  also,  and  their  continuing  acquiescence  in  the  use 

of  the  street  was  equivalent  to  a  new  parol  license. 

• 

(8)  That  the  fact  that  the  tracks  were  laid  in  the  usual  manner, 
with  the  rails  above  ground,  and  not  planked  between,  so  as 
to  make  a  level  street,  and  that  cars  which  were  filthy  and 
offensive  were  allowed  to  stand  thereon,  was  no  ground  for 
damages,— such  use  of  the  street  appearing  to  be  according 
to  common  usage  in  such  cases,  and  fairlv  within  the  con- 
templation of  the  parties  when  consent  to  lay  the  tracks  was 
given,  and  the  owners  of  the  lots  having  for  so  long  a  time 
acquiesced  in  such  use.  Merchants*  Union  Barb-Wire  Co.  v. 
Chicago,  R.  I.  db  P.  Ry.  Co.,  614. 

2.  Pools  :  power  of  agent  to  contract  for  rebates.  A  contract 
to  pay  a  rebate  on  stock  shipped  over  a  certain  line  of  road  is  but  a 
contract  for  a  special  rate,  and  evidence  that  defendant's  stock- 
agent  had  made  contracts  for  special  rates  which  the  company  had 
recognized  and  performed,  was  evidence  of  his  authority  to  con- 
tract for  rebates  on  future  shipments,  notwithstanding  the  existence 
of  a  pool ;  for  it  is  the  pool  which  makes  it  necessary  to  contract 
for  rebates  rather  than  for  special  rates,  and  such  contracts  neces- 
sarily relate  to  the  future.  Marsh  v.  Chicago,  R.  I.  db  P.  Ry.  Co., 
882. 

8.  DuTT  TO  CARE  FOB  GOODS  CARRIED.  A  Carrier  must  use  due  dili- 
gence to  protect  goods  which  he  receives  for  carriage  from  every 
source  of  injury  which  he  may  avert,  and  which,  m  the  exercise 
of  care  and  ordinary  intelligence,  may  be  known  or  anticipated ; 
and  he  must  have  regard  to  the  character  of  the  ^oods  he  trans- 
ports. And  so,  where  defendant  in  summer  time  shipped  butter  in 
refrigerator  cars  from  northern  Iowa  to  New  Orleans,  and  it  was 
carried  in  such  cars  to  St.  Louis,  and  was  there  delivered  to  an 
intermediate  carrier,  who  placed  it  in  ordinary  cars  and  transported 
it  a  short  distance  and  then  turned  the  cars  over  to  def  endant,  and 
the  defendant  transported  it  in  the  same  cars,  with  no  protection 
against  the  heat  of  the  season,  to  New  Orleans,  and  it  was  damaged 
by  the  heat,  held — 
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(1)  That  it  was  defendant's  duty  to  transport  the  butter  in  such 
cars  as  would  have  protected  it  from  injury  by  heat. 

C2)  That,  having  accepted  the  butter  for  transportation,  it  could 
not  avoid  liability  on  the  ground  that  it  did  not  have  the 
necessary  cars  to  transport  it  with  safety. 

(8)  That  it  could  not  be  excused  on  the  ground  that  the  cars  in 
which  it  received  the  butter  were  sealed. 

C4)  That  a  custom  to  haul  the  cars  received  from  the  inters 
mediate  carrier,  without  change  of  cargo,  was  no  defense. 

(6)  That  it  was  no, defense  that  the  rate  of  charges,  as  shown  by 
the  way-bill,  was  for  common  cars  only.  ( See  opinion  for 
citations  in  support  of  the  foregoing  x>oii^ts.)  Beard  v. 
Illinois  Cent  By.  Co.,  518. 

4.  — ^  :  EYIDENCK.  In  such  case,  evidence  tending  to  show  that  a 
custom  prevailed  among  carriers  by  railroad  to  put  butter  into  cold 
storage  when  refrigerator  cars  were  not  ready  to  receive  it,  was 
properly  admitted  to  sustain  the  general  allegation  of  negligence 
on  defendant's  part  in  not  taking  proper  precautions  to  preserve 
the  butter.    Id.  , 

6.     :  PRESTJICPTION  AS  TO  CONDITION  OF  GOODS.    In  such  case  the 

court  properly  instructed  the  jury  that  they  might  infer  that  the 
butter  was  in  good  condition  when  received  by  defendant,  from 
the  fact  that  it  was  s'hipped  in  good  order,  in  a  refrigerator  car,  for 
8t.  Louis.    ( See  opinion  for  citations.)    Id. 

6.      CONTBACT  TO  TRANSPORT  GOODS  :  INTERPRETATION.     The  acceptance 

by  a  carrier  in  the  state  of  Illinois  of  goods  for  transportation, 
which  are  marked  for  carriage  .beyond  the  teruiinus  of  such 
carrier's  line,  establishes  ptnma  facte,  under  the  laws  of  that  state, 
a  contract  for  the  ^ansportation  of  the  goods  to  their  place  of  des- 
tii^ation,  so  as  to  make  such  carrier  liable  for  damage  to  the  goods 
through  the  negligence  of  a  subsequent  carrier  ;  and  it  makes  no 
difference  that  toe  carrier  so  accepting  the  goods  is  not  the  initial 
carrier,  but  itself  received  the  goods  from  a  previous  carrier. 
Beard  v.  St.  Louis,  A.  <&  T.  H.  By.  Co.,  527. 

7.  Transportation  of  butter  :  cars  to  be  used.  A  railroad  com- 
pany which  undertakes  to  transport  butter  a  long  distance  in  hot 
weather  is  not  relieved  from  the  duty  of  carrying  it  in  refrigerator 
cars,  on  the  ground  that  the  rate  of  charges  named  is  the  rate  for 
common  cars.  The  contract  being  silent  as  to  the  kind  of  cars  to 
be  used,  the  company  is  obliged  to  use  such  cars  as  are  necessary 
to  transport  the  butter  in  good  order.  (Compare  Beard  v.  BaUway 
Co.,  ante,  p.  519.)    Id. 

8.  Injury  to  brakeman  :  contributory  negligence.  Plaintiff  was 
middle  brakeman  on  defendant's  freight  train.  He  saw  a  car  in 
bad  Order  attached  to  the  rear  of  the  train  by  means  of  a  chain, 
and  knew  that  it  was  so  attached  because  the  draw-bar  was  gone. 
The  absence  of  the  draw-bar  permitted  the  bad- order  car  to  come  so 
near  to  the  car  to  which  it  was  attached  as  to  crush  a  person  stand- 
ing between.  The  bad-order  car  afterwards  became  detached 
from  the  train,  and  plaintiff  went  back  to  assist  in  attaching  it 
again.  When  he  passed  the  rear  of  the  train  it  was  moving 
slowly  forward,  ana  the  bad-order  car,  which  was  about  fifteen  feet 
from  the  train,  was  being  pushed  along  slowly  toward  the  train  by 
another  employe.  Plaintiff  took  hold  of  the  side  of  this  car,  at 
the  end  nearest  the  train,  and  helped  push  it  along.    After  moving 
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along  a  few  steps,  he  went  between  the  bad-order  car  and  the  train 
to  adjust  the  chain,  and  very  soon  he  was  caught  between  the  car 
and  the  train,  which  meantime  had  come  to  a  stop,  and  he  was 
seriously  injured.  Held  that  plaintiff  was  himself  guilty  of  neg- 
ligence contributing  to  the  injury,  and  that  he  could  not  recover 
of  the  defendant  on  account  thereof.  Rebdaky  v,  Chicago  db  N. 
W,  By,  Co.,  55. 

9.  Injury  to  car-coupler  :  nbouoekt  ignorance  of  enoineer  and 
FIREMAN.  Since  it  may  have  been  negligence  in  this  case  for  the 
engineer  and  fireman  not  to  know  that  plaintiff  had  gone  between 
the  locomotive  and  an  attached  car  to  uncouple  the  car,  the  court 
properly  refused  an  instruction  which  ignored  that  fact.  Neville 
r.  Chicago  <fc  N.  w:  Ry,  Co,,  232. 

10.  Nurse  for  injured  employe  :  contract  of  hirino  :  agency  : 
EVIDENCE.  In  this  action  to  recover  on  an  alleged  contract  for 
services  rendered  in  nursing  an  injured  employe  of  defendant,  the 
evidence  bearing  upon  the  alleged  contract  of  hiring  is  considered 
( see  opinion )  and  held  to  warrant  the  finding  of  the  jury  that 
plaintiff  was  hired  by  defendant,  through  its  claim-agent  and 
surgeon,  as  alleged.  Bigham  v,  Chicago,  M.  db  St  P,  Ry.  Co,, 
534. 

11.  Collision  at  highway  crossing  :  negligence  :  evidence.  Plain- 
tiff, riding  in  a  wagon,  was  about  to  cross  defendant's  two  lines  of 
railroad  which  were  only  eighty  feet  apart.  He  testified  that 
before  reaching  the  first  crossing  he  stdpped  and  looked  and  lis- 
tened for  trains,  but  saw  and  heard  none;  that  just  as  he 
cleared  that  crossing  a  train  rushed  by  on  that  track,  and  thaA 
another,  which  was  rapidly  approaching  on  the  second  track, 
collided  with  his  team  and  wagon  and  severely  injured  him.  The 
evidence  is  reviewed  ( see  opinion )  and  field  to  be  conflicting  as  to 
obstructions  which  might  have  prevented  plaintiff  from  seeing  the 
approaching  trains ;  also,  as  to  the  speed  of  the  trains,  and  as  to 
whether  proper  signals  were  given  by  them  as  they  approached  the 
crossings  ;  wherefore  it  was  properly  submitted  to  the  jury,  whose 
verdict  thereon  cannot  be  disturbed  in  this  court.  Pence  v, 
Chicago,  R.  I.  <&  P.  Ry,  Co.,  889. 

12.  :  TWO  TRACKS  AND  TRAINS.    In  such  case  it  was  proper  to 

consider  together  the  matters  involved  in  the  operation  of  the  two 
trains.    Id. 

18.  :  SPEED  OF  TRAINS :  EVIDENCE.    In  such  case,  a  witness  who 

resided  in  the  locality  of  the  accident,  and  was  familiar  with  the 
running  of  trains,  and  saw  the  trains  in  question  pass,  was  com- 
petent to  testify  to  their  speed.     Id. 

14,    :  NEGLIGENCE  :  INSTRUCHONS  AS  TO  SEPARATE   ALLEGATIONS. 

In  such  case  it  was  not  the  duty  of  the  court  to  point  out  each 
matter  alleged  as  negligence,  and  to  designate  all  the  evidence 
which  could  properly  oe  considered  in  connection  with  k,  for  such 
course  would  have  made  the  charge  so  intricate  and  len^hy  that 
it  would  have  been  as  likely  to  confuse  as  to  instruct  the  jury.    Id. 

15.  :  INSTRUCTIONS  AS  TO  OBJECTS  OBSTRUCTING  VIEW  :  ASSUMP- 
TION OF  FACTS.    In   such  case  the  court  instructed  as  follows : 

''Evidence  has  been  introduced  as  to  the  existence  of  trees,  fences 
and  other  objects  upon  the  right  of  way  of  defendant ;  also,  of  the 
condition  of  the  highway  at  different  points  near  and  over  said 
crossing.  You  are  instructed  that  said  condition  of  the  highway, 
and  the  existence  of  such  objects  in  the  right  ol  waj»  if  you  £Uid 
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said  objects  did  exist,  and  that  the  oondition  of  said  highway  has 
been  shown,  did  not  constitute  negligence  on  the  part  of  the 
defendant,  but  are  competent  as  proving  the  degree  of  care  which 
should  be  exercised  by  the  defendant,  and  also  by  the  plaintiff,  in 
approaching  said  crossing."  Held  not  erroneous,  though  the  evi- 
dence did  not  show  any  obstruction  on  the  right  of  way  ; — the 
vital  matter  being,  not  whetlier  they  stood  on  the  right  of  way, 
but  how  far  they  obstructed  the  view.    Id, 

16.    :  EVIDENCE,   AFFIRMATIVE  AND  NEQATIVB  :  WEIGHT.      In  SUCh 

case  an  instruction  was  properly  refused  which  charged  that 
**  affirmative  testimony,  as  that  a  bell  was  rung  or  a  whistle 
sounded,  is  entitled  to  more  weight  than  negative  testimony,  as 
that  a  bell  or  whistle  was  not  heard,*'  because  it  ignored  the  com- 
parative credibility  and  means  of  knowledge  of  the  witnesses.    Id, 

17.  Injury  to  passenger  in  jumping  from  moving  train  :  contribu- 
tory NEGLIGENCE :  EVIDENCE.  The  testimony  m  this  case  ( s6e 
opinion )  shows  that  plaintiff  was  riding  on  the  rear  platform  on 
defendant's  caboose  as  he  was  nearing  his  destination  ;  that  it  was 
a  dark  night ;  that  while  there  the  conductor  took  his  ticket,  but 
said  nothing  to  him.  Plaintiff  testified  that  some  one  told  him 
that  the  train  would  not  stop  at  the  station,  but  would  "  slow  up," 
and  that  he  should  jump  off  after  the  caboose  had  passed  the 
platform,  to  which  plaintiff  responded,  ''all  right;"  but  plaintiff 
was  unable  to  say  that  it  was  the  conductor  who  thus  addressed 
him,  or  who  it  was,  and  the  conductor  and  the  brakeman  each 
testify  that  he  told  him  no  such  thing.  The  train  did  '*  slow  up," 
and  the  conductor  testified  that  it  would  have  stopped,  had  he  not 
discovered  that  plaintiff  had  left  it,  and,  therefore,  signaled  for  it 
to  go  ahead.  Plaintiff  was  a  railroad  man,  of  nine  years*  experi- 
ence, and  was  accustomed  to  ride  upon  trains.  He  jumped  off 
the  train  and  was  injured.  Held  that  the  evidence  showed  negli- 
gence on  the  part  of  plaintiff,  but  failed  to  show  any  on  the  part 
of  defendant,  and  that  plaintiff  could  not  recover.  Herman  v. 
Chicago,  M.  &  St  P.  By.  Co.,  161. 

18.  Duty  to  keep  cattle-guards  free  from  snow  and  ice.  A  rail- 
road company  is  required  to  use  ^rdinary  diligence  to  keep  its 
cattle-guards  free  from  snow  and  ice,  after  it  has  had  notice,  or 
could  have  acquired  notice  in  the  exercise  of  ordinary  care,  that 
they  are  obstructed  thereby.  ( Orahhnan  v.  Railway  Co,,  78 
Iowa,  564,  followed,)    Rohiiisonv,  Chicago,  R.  I.  &  P,  Ry,  Co,,  495. 

19.  Unlawful  speed  at  stations  :  killing  of  animals  beyond  the 
GROUNDS :  proximate  CAUSE.  Where,  by  the  unlawful  speed  of 
a  train  upon  station  grounds,  animals  at  large  thereon  are 
stampeded,  and  they  run  upon  the  track  beyond  the  grounds, 
whether  by  breaking  down  fences  or  otherwise,  and  without 
checking  the  speed  of  the  train  they  are  run  down  and  killed,  the 
unlawful  speed  of  the  train  may  fairly  be  said  to  be  the  proximate 
cause  of  the  injury,  and  the  company  is  liable  therefor.  {Monahan 
V.  Railway  Co.,  45  Iowa,  528,  distinguished.)  Story  v,  Chicago, 
M.  &  St,  P.  Ry.  Co.,  402. 

20.  Injury  to  stock  at  large  :  herd  law  :  duty  of  stock-owner. 
In  an  action  for  negligently  killing  horses  which  were  at  large 
upon  a  railroad  track,  in  a  county  where  the  herd  law  was  in 
force,  if  the  owner  of  the  horses  had  them  enclosed  in  a  field  with 
a  fence  reasonably  sufficient  to  prevent  them  from  escapinji;  there- 
from, he  was  not  chargeable  with  contributory  negligence  from 
the  fact  that  the  fence  was  not  actually  sufficient  to  restrain  them. 

See  opinion  for  citations.)    Id. 
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21.   :  SUFFICIENCY  OF  FENCE :  EVIDENCE.     Where  the  question 

in  dispute  was  whether  the  fence  was  reasonably  sufficient  to 
restrain  the  horses  which  it  was  conceded  escaped  through  the 
fence,  evidence  to  the  efTect  that  the  fence  was  not  in  fact  suflQ- 
cient  was  immaterial.    Id, 

22.  Grants  of  lands  to.    See  Public  Lands,  1. 

RAPE. 

Assault  with  intent.    See  Criminal  Law,  57-60. 

REAL  ESTATE. 

See  Lands. 

RECEIVERS. 

See  Banks  and  Banking,  21 

REMEDIES. 

Choice  of.  See  Appeals;  2  ;  Cities  and  Towns,  4.  13 ;  Corporations,  6 ; 
Counties,  2  ;  Partition,  2 ;  Tax  Sale  and  Deed,  4 

REPLEVIN. 

Delivery  bond:  uability  of  sureties  for  non-delivery,  in  an 
action  to  replevy  pumping  machinery  which  was  in  use  in  a  mine, 
the  machinery  was  left  with  the  defendants  upon  their  executing^ 
a  delivery  bond,  on  which  defendant  herein  was  surety.  There 
was  judgment  for  the  return  of  the  property.  Held  tnat  it  was 
not  the  duty  of  defendants  in  the  replevin  action  to  remove  the 
machinery  from  the  mine  and  deliver  it  above  spround  to  plaintiff, 
and  that  for  a  failure  so  to  do,  after  tendering  it  to  plaintiff  where 
it  was,  the  sureties  on  the  delivery  bond  were  not  liable.  Nimon 
V.  Beed,  524. 

RES  ADJUDICATA. 

See  Former  Adjudication. 

RIPARIAN  RIGHTS. 

Government  surveys  :  meander  lines.  In  the  government  survey  of 
lands  bounded  on  one  side  by  water,  a  meander  line  is  not  a  bound- 
ary line,  but  is  made  for  the  purpose  of  ascertaining  the  quantity 
of  land  subject  to  sale  in  the  track.  And  where  the  government 
plat  and  field-notes  show  no  reservation  of  land  between  the 
meander  line  and  the  water,  the  title  of  the  patentee  extends  to 
the  water.    ( See  opinion  for  citations.)    Ladd  v.  Osborne,  98t 

SALES. 

1.  Failure  to  deliver  :  measure  of  damages.  For  breach  of  con- 
tract to  deliver  a  carload  of  potatoes,  the  measure  of  damages  is 
the  difference  between  the  contract  and  market  prices  at  the  time 
and  place  of  delivery;  find  evidence  as  to  the  market  price  need 
not  be  restricted  to  carload  lots.    Faulkner  v,  Cloater,  15. 

2.  Delivery.  Where  a  farmer  sold  his  farm  and  his  personal  prop- 
erty, selling  a  team  to  his  wife,  who    rented  the  farm  oi  the 

Enfchaser,  and  with  the  aid  of  her  son  cultivated  it,  while  the 
usband  engaged  in  other  business  and  ceased  to  have  any  control 
of  the  farm,  held,  as  against  the  husband's  creditors,  that  there 
was  a  delivery  of  the  team.    Pearson  v.  Quist,  54. 
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8.  Exempt  property  :  rights  of  creditors.  Creditors  have  no  right 
to  question  the  validity  of  a  sale  bj  their  debtor  of  exempt  prop- 
erty,   IcL 

4.  PAYMEiirr  with  others'  koney  :  rights  of  creditors.  Creditors 
cannot  attack  a  sale  of  property  made  by  their  debtor  on  the 
C^oond  that  the  money  used  in  paying  for  it  belonged  to  third  par- 
ties.  Id, 

6.  Machine:  warranty:  failure  to  comply  with  conditions. 
Defendant  purchased  a  machine  of  i>laintiffs  upon  a  warranty,  but 
the  contract  provided  that  if  it  failed  to  fill  the  warranty  within 
ten  days  of  first  use,  written  notice  should  be  given  to  plain- 
tiffs, and  that  they  should  have  reasonable  time  to  remedy  the 
defects,  and  that  continued  use  of  the  machine  after  the  time 
named  should  be  conclusive  evidence  that  the  warranty  was  ful- 
filled. Defendants  gave  no  notice  of  defects  "within  the  prescribed 
time,  but  continued  the  use  of  the  machine.  Held  that  they  could 
recover  no  damages  upon  an  alleged  breach  of  the  warranty.  (See 
opinion  for  citations.)  Rti88ell  v.  Murdocky  101. 

6.  — :  CONDITIONED  UPON  VOID  SETTLEMENT  :  RATIFICATION.  Plain- 
tiffs sold  defendants  a  machine,  for  which  the  latter  agreed  to  give 
their  notes  secured  by  a  chattel  mortgage,  and  it  was  provided  that 
the  title  should  not  pass  until  settlement  should  be  concluded 
and  accepted.  The  notes  and  mortgage  were  made  on  Sunday, 
but  they  were  afterwards  ratified  on  a  secular  day.  Held  liiat 
by  their  ratification  they  became  valid,  and  were  then  the  settle- 
ment contemplated,  and  thereupon  the  title  passed  to  the  defend- 
ants.   Id, 

7.  Fraud  :  rescission  :  instruction.  Where  the  supposed  solvency 
of  the  purchaser  of  goods  on  credit  is  a  material  inducement  to  the 
sale  thereof,  and  the  purchaser  makes  false  and  fraudulent  rei)re- 
sentations  in  regard  to  it,  upon  which  the  vendor,  not  knowing 
the  truth,  relies,  in  effecting  the  sale,  it  may  be  rescinded  by  the 
vendor  as  fraudulent,  and  the  Koods  recovered  back.  An  instruc- 
tion in  this  case,  to  the  effect  tnat  the  vendor  must  also  prove  that 
the  purchaser  did  not  intend  to  pay  for  the  goods  when  he  bought 
them,  is  held  to  be  erroneous.  (  See  opinion  for  citations.)  Reid 
V.  Cowduroy,  169. 

8.  Partnership:  evidence:  admissions.  In  an  action  against  the 
defendants  jointly,  though  not  as  partners,  when  one  of  them 
claimed  to  have  had  nothing  to  do  with  the  purchase  declared  on, 
evidence  was  properly  admitted  to  the  effect  that  he  had  stated  in 
plaintiff 's  presence  that  he  and  the  other  defendant  were  partners 
in  the  business  for  which  the  purchase  was  made  ;  also  evidence 
that  he  had  made  similar  admissions  when  the  plaintiff  was  not 
present.    Fleming  v.  Steams,  256. 

9.  Warranty  :  when  implied  by  law.  Where  the  plaintiff  ordered 
machinery  without  inspecting  it,  and  with  no  opportunity  to  do 
so,  but  defendants  knew  the  use  for  which  it  was  intended,  the 
law  will  imply  a  warranty  that  the  machinery  was  fit  for  the 
designed  use,  and  that  it  was  in  merchantable  condition,  unless 
such  warranty  was  excluded  by  the  terms  of  the  order  ;  and  the 
mere  fact  that  the  contract  in  such  a  case  provided  for  certain 
warranties  did  not  operate  to  exclude  the  warranties  implied  by 
law,  unless  such  implied  warranties  were  incompatible  with  the 
terms  of  the  contract.  (  See  opinion  for  citations.)  Blackmore  v. 
Fairbanks,  1^. 

See  Assignment  for  Benefit  of  Creditors,  1. 
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SCHOOM. 

1.  School  districts  :  contrIopt  for  school  'housr  :  what  neces- 
sary. Under  section  1728  of  the  Code,  a  school  district  cannot 
enter  into  a  valid  contract  for  the  erection  of  a  school  house,  except 
with  the  lowest  responsible  bidder  upon  his  giving  bonds  for  the 
faithful  performance  of  the  contract ;  and  the  mere  acceptance  of 
a  bid  by  mistake,  which  is  not  the  lowest  responsible  one,  does  not 
constitute  a  contract  with  the  bidder.  Weitz  v,  Ind.  Dist,  of  Des 
Moines^  428. 

2.     : :  NOT  CONSUMMATED.    Where  plaintiff  relied  upon  a 

resolution  of  defendant's  directors  accepting  his  bid  for  the  erection 
of  a  school  house,  it  was  error  to  refuse  defendant  leave  to  plead 
and  prove  that  it  was  the  understanding  of  both  parties  that  a 
written  contract  should  be  executed  by  the  parties,  and  that  the 
plaintiff  should  give  bonds  for  the  performance  of  such  contract ; 
for,  if  such  was  the  understanding,  there  was  no  consummated 
contract.    Id. 

8.  :  POPULATION:  number  of  directors.  Where  an.  inde- 
pendent school  district  has  had  a  population  of  five  hundreid,  and 
so  has  been  entitled  to  and  has  had  six  directors,  two  elected  each 
year,  but  the  population  has  fallen  below  that  number,  only  one 
director  should  be  elected  each  year.  {State  v.  Simpkins,  77 
Iowa,  676,  followed.)    State  v.  Wilcox,  466. 

SEDUCTION. 

See  Criminal  Law,  61-^6. 

SET-OFF. 

See  Corporations,  8. 

SPECIFIC  PERFORMANCE. 

Parol  gift  of  land  :  statute  of  frauds  :  evidence.  Where  a  party 
seeks  to  compel  a  conveyance  of  land  which  he  claims  to  own  by 
virtue  of  a  parol  gift,  and  to  take  the  case  out  of  the  statute  of 
frauds  upon  the  ground  of  part  performance,  he  must  establish 
the  gift  by  clear,  unequivocal  and  definite  testimony,  and  the  acts 
claimed  to  be  done  thereunder,  and  relied  on  as  part  performance, 
should  be  equally  clear  and  definite,  and  referable  exclusively  to 
the  alleged  gift.  (See  Williameon  v,  WiUiamaont  4  Iowa,  281.) 
Truman  v.  Truman,  606. 

STATUTES. 

Criminal  statutes  strictly  construed.    See  Contracts,  12. 

See  Statutes  Cited,  Construed,  ETa 

STATUTES  CITED,  CONSTRUED,  ETC. 

[The  words  In  Roman  type  Indicate  the  subject  under  oonslderstion.  and  the  flfuros 
following  refer  to  the  page  in  this  Yolume  where  the  statute  is  cited.] 


CODE  OF  1851. 

Sees.  519,  cao,  6B8.  Highways:  Establish 
ment :  Notice  :  Proof :  Jurisdio 
tion.    864.885. 

Seo.  1006.  Contempt:  Appeal:  Certiorari, 
817  et  teg, 

REVISION  OF  1860. 

Seo.  1796.    Assignability  of    contracts. 

2S6. 
See.  SS30.   Unrecorded  deed :  Subsequent 

purchaaer.    841. 


CODE  OF  1878. 

Seo.  905.  District  attorney:  Appearance 
for  county.    669. 

Seo.  840.  Mode  of  drawing  grand  Jurors. 
809^  eeg, 

Seo.  895.  Township  trustees :  Reoords  to 
be  kept.   450. 

Sec.  464.  Railways  on  streets :  Damages. 
616. 

Sec.  470.  Cities  and  towns :  Power  to  dis- 
pose of  public  property.    690. 

Sec.  587.  Dedicaiion  of  streets:  Accept- 
anoe.   807. 
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Sees.  500,  699.  Election  of  Jostfoes :  How 
many :  Cundttions.    458  et  seq. 

8ec.  808.  Afition  to  redeem  from  tax 
deed :  New  trial :  Notice.  455 
etseq. 

Sec.  89 J.  Tax  sale :  Notice  to  redeem.  70. 

8eo.  9v2.  Tax  title:  Defect:  Cured  by 
time  as  against  mortgage.    654. 

Sec.  012.  Counties :  Bond  to  secure 
deposit  in  bank:  Collateral 
security.    708  €t  »«q. 

Sec.  018.  County  treasurer :  Settlement 
with  supervisors.    671. 

Sec.  1060.  Corporations:  Failure  to 
record  articles.    85. 

Sees.  1062-1084.  Corporations :  Rights  of 
creditors  againbt  stockboldets. 
656 

Sec.  1289.  EaiYroads:  Speed  on  depot 
{•rounds.    403. 

Sec.  145S.  Bull  at  large :  Personal  injury-: 
Damages.    HI. 

Sec.  1528.  Intoxicating  liquors :  Prohibi- 
tion.   02. 

Sec.  1573.  Insolvent  banks:  Depositors 
preferred.    714. 

Sec.  1728.    Contracts  for  school  houses. 
426. 
'Seo.    1806.     No.   of   school  directors: 
Decrease  of  population.    467. 

Sec.  1882.  Life  insurance:  Sxemption. 
601,602. 

Sec.  1008,  1900.  Bights  of  aliens.  206 
etseq. 

Sec.  1089.    Tenants  in  oonmion.    280. 

Sec.  1940.  Vendor's  lien:  Extinguish- 
ment by  assignment.    276. 

Sec .  1041 .  Unrecorded  deed :  Subsequent 
purchaser.    841  et  8eq» 

Sec.  1067.  Acknowledgments:  Defects 
cured.    629. 

Sec.  1070.  Quitclaim  deed:  Form  and 
effect.    846. 

Sec.  1000.  Homestead :  Conveyance.  281, 
825. 

Sees.  2007, 2006.  Homesteads :  Rights  of 
surviving  spouse.    493. 

Sees.  208-^-2087.  Assignability  of  con- 
tracts.   226  et  seq. 

Sec.  2113.  Consideration  imported  by 
writing.  116. 

Sec.  2216-2219.  Insanity  of  wife:  Guar- 
dian.   297. 

Sec.  2282.    Judgment  lien :  Duration.  552. 

Sec.  2837.  Descent  of  property :  Death 
of  devisee  before  testator.    602. 

Seo.  2860.  Legatees  charged  with  trusts : 
Power  of  court  over.    412. 

Sees.  2871,  2875.  Estates  of  decedents: 
Allowance  for  widow.  88,  187, 
190  191. 

Sec.  2872.  Life  insurance :  Exemption. 
601. 

Sec.  2410.  Estates  of  decedents:  Claims 
not  admitted,  denied.    597. 

Sec.  2411.    Estates  of  decedents:  Proof 
'  of  claims:  Method.    597. 

Sees.  2420,  2421.  Estates  of  decedents: 
Belated  claims:  Equitable  re- 
lief.   696,597. 

Sec.  2421.  Estates  of  decedents:  Time 
of  filing  claims.    211. 

Sec.  2485.  Executors :  Proceedings  on 
bond  of.    573. 

Pec.  2440.    Dower.    298. 

Sec.  8441.  Dower  to  include  homestead. 
404. 

Sec.  2442.  Dower:  Widow  of  non-resi- 
dent alien .    298  etseq. 

Sec.  2451.    Dower :  Sale  of  property.  494. 

Sec.  2455.  Widow's  share  when  no  chil- 
dren.   601,603. 


Sees.  2529. 2530.  Statute  of  Umitatloni: 
Fraud:  When  action  acoruee. 
85,86. 

Sec.  2548,    Parties:  Who  may  sue.    386. 

Sec.  2545.  Joinder  of  parties  as  plain- 
tiffs.   685. 

Seo.  8552.  Parties :  Contract  for  anoth- 
er's benefit.    117.422. 

Sec.  2574.    Parties:  Substitution.    116. 

Seo.  2028.  Vendor's  Uen:  Notice:  Lit 
pendent.    879. 

Sees.  2645,  2649.  Pleading:  Motions: 
Written  or  oral.    418. 

Sec.  2661.  Pleading:  Waiver  of  defects 
by  answer.    116. 

Sec.  2688.  Parties  to  actions :  Interven- 
tion.   635. 

Sees.  2686, 2689.  Pleading :  Amendment. 
338. 

Sees.  2787,  2739.  *» Issues"  and  "trial'* 
defined.    512. 

Sec.  2740.  Claims  against  estates :  Trial 
by  jury.    607. 

Seo.  2784.  Instructions:  Written  or 
oral.    410. 

Sec .  2871 .  Default :  Setting  aside :  Time. 
764. 

Seo.  2911,  Pleading:  Motions:  Written 
or  oral.    418. 

Seo.  8138.  Execution :  Issue  after  death 
of  defendant.    560. 

Sees.  3185-8149.  Examination  of  judg- 
ment debtor.    176. 

Sees.  8150, 8153.  Execution:  IMscoveryof 
property.    176. 

Sees.  3164,  3157.  Judgment  by  default : 
Setting  aside :  Time.    754. 

Seo.  8178.  Appeal :  Less  than  $100 :  Cer- 
tificate. 266 ;  Time  for  appeal- 
ing.   468. 

Sees.  8180,  8282.  Appeal :  When  causes  to 
be  beard.   3s5. 

Sec.  3246.    Recovery  of  real  estate.    455. 

Sec.  3268.  Action  of  right:  New  trial: 
Notice.    455. 

Sec.  8278.    Action  to  quiet  title.    455. 

Seo.  8345.  Quo  warranto:  Kind  of  pro- 
ceedings.   459. 

Seo.  8499.  Contempt :  Appeal :  Certicy- 
rari.    317  et  eeq. 

Sec. 8652.    Contracts:  Construction.  604. 

Sees.  3663-3665.  Statute  of  frauds:  Part 
performance.    274. 

Seo.  8721.  Evidence:  Testimony  at 
former  trial.    811. 

Seo.  8777.  Evidence:  Testimony  at 
former  trial.    811. 

Sec.  8786.  Clerk  of  court :  Payment  of 
fees  to  treasurer.    160. 

Sec.  8804.  Justices  of  peace  :  Fees  for 
trial :  When  entitled  to.    512. 

Seo.  8861.    Rape:  Punishment.    78. 

Sec.  3661. 8662.  Rape  and  forcible  defile- 
ment :  Distinction.    738. 

Seo.  3866.  Seduction:  Prosecution  barred 
by  marriage     706. 

Sec.  8878.  Rape:  Assault  with  intent: 
Punishment.    78. 

Sec.  8894.    Burglary.    614. 

Seo.  4029.  Gambling  contract:  What  is 
not:  Section  strictly  construed. 
562,568. 

Sec. 4280.  Criminal  law:  Information: 
Adjournments.    471. 

Sec*  4296.  Indictment:  Statement  of 
facts.    Ill,  486, 475. 

Seo.  4298.  Indictment:  Statement  of 
facts.    436. 

Seo.  4300.  Indictments:  Two  counts 
for  one  offense .    71 7 . 

Seo.  4314.  Accessory  before  fact  Is  prin- 
cipal.   461,718. 
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Seo.  4315.  Accessory  after  fact:  Trial 
and  punishment.    468. 

Sec.  4848,  4340.  Oriminal  law:  Issues  of 
law  and  fact.    612. 

Sec.  4401.  Crimtnal  law:  Motion  In 
arrest  of  Judgment.  112. 

Sec.  4528.  Criminal  law:  Time  for  ap- 
pealing.   468. 

Sec.  4588.  Criminal  law:  Appeal:  Duty 
of  court.    870,472,786. 

Sec.  4660.  Rape:  Evidence:  Corrobora- 
tion.   78. 

Sec.  4662.  Jnformation:  Statement  of 
facts.    111. 

LAWS  OP  1874. 

Chap.  70,  sec.  6.  Bull  at  large:  Per- 
sonal injury:    Damages.    21. 

LAWS  OP  1876. 

Chap.  148,  sec.  2.  Jumping  from  moTing 
train :  Misdemeanor.   168, 

LAWS  OP  1880. 

Chap.  76.  sec.  12.  Pharmacy  act :  Physi- 
cians excepted.    01. 

Ohap.  80,  sec.  1.  Cities  and  towns :  Power 
to  dispose  of  real  estate.    500. 

Chap.  168.  Fraudulent  banking:  Crimi- 
nal prosecution.    434. 

Chap.  188,  sec.  1  (McClain^s  Ann.  Code, 
8256).  Bnll  at  large:  Personal 
Injury:  Damages.    21. 


Chap.  211,  sec.  2.     Insurance:    Mutual 
assessment  plan:    Indorsement 


Chap. 


of  application  on  policy.  760. 
Witness  fees   in  criminal 


207. 
oases. 


2^. 
LAWS  OF  1884. 


Chap.  28.  Exemption  of  pension  money. 
670. 

LAWS  OP  1886. 

Ohap.  65.  Mutual  bene6t  associations: 
Indorsement  of  .application  on 
policy.    780. 

Chap.  66,  sec.  8.  Liquor  nuisance:  Evi- 
dence.   51. 

Chap.  78.  County  attorney:  Appearance 
for  county.    660. 

Chap.  88,  sec.  4.  Pharmacy  act:  Physi- 
cians excepted.    01  etuq. 

Chap.  83,  sec.  2.  Sale  of  liquors  by  phar- 
macists.   92. 

Chap.  113,  sec.  1.  Intoxicating  liqnori: 
Evidence:  United  States  tax. 
480. 

LAWS  OP  1888. 

Chap.  71.  Intoxicating  liquors:  Prohibi- 
tion.   02. 


CONSTITUTION  OF  IOWA. 
Art.  1,  sec.  22.    Rights  of  aliens.    208. 

STATUTE  OP  FRAUDS. 


1.  Agreement  to  mortgage  land  for  purchase  money  :  vendor's 
LIEN.  Where  land  had  been  purchased  and  partly  paid  for,  and 
had  passed  into  the  possession  of  the  purchaser,  under  an  agree- 
ment that  he  would,  as  soon  as  possible,  execute  a  mortgage 
thereon  to  the  vendor  to  secure  the  residue  of  the  purchase  price^ 
the  agreement  to  execute  the  mortgage  is  excepted  from  the 
statute  of  frauds  by  section  8666  of  the  Code.  Devin  v.  Eagleaon, 
269. 

2.  Parol  gift  of  land.    See  Specific  Performance,  V 

STATUTE  OF  IJMITATIONS. 

1.  Carriers  :  unreasonable  charges  :  actions  based  on  fraud. 
The  provision  of  section  2580  of  the  Code,  that  in  actions  for  relief 
on  the  gi'ound  of  fraud,  the  cause  of  action  shall  not  be  deemed  to 
have  accrued  for  the  purposes  of  the  statute  of  limitations,  until 
the  fraud  shall  have  been  discovered,  refers  to  the  fraud  named  in 
the  preceding  section — that  is,  such  as  was  '*  heretofore  solely 
cognizable  in  a  court  of  chancery."  Accordingly  held  that  actions 
at  law  for  the  recovery  of  unreasonable  charges  exacted  by  a 
carrier  for  the  transportation  of  property,  not  being  actions  '"here- 
tofore  solely  cognizable  in  a  court  of  chancery,"  accrued  when  the 
charges  complained  of  were  exacted  and  paid,  and  not  when  the 
fact  was  discovered  that  they  were  unreasonable  and  in  excess  of 
tiie  charges  made  to  other  shippers  from  the  same  place.  (See 
opinion  for  citations.)    Carrier  v,  Chicago^  R.  I.  <t  P.  Ry.  Co.,  80. 

2.  Exception  :  fraudulent  concealment  of  right  of  action  : 
APPLICATION  OF  RULE.  The  rule  announced  in  District  Twp.  of 
Boomer  v,  Freiysh,  40  Iowa,  601,  that  where  the  party  against 
whom  a  cause  of  action  exists  in  favor  of  another,  by  fraud  or 
actual  concealment  prevents  such  other  from  obtaming  knowledge 


INDEX.  837 

thereof,  the  statute  of  limitations  will  only  commence  to  run  from 
the  time  the  action  is  discovered,  or  might,  hy  the  use  of  diligence, 
have  been  discovered,  is  reviewed  and  adhered  to ;  and  in  these 
cases,  which  are  actions  to  recover  freight  charges  exacted  by 
defendant  and  paid  by  plaintiffs  in  excess  of  the  charges  habitu- 
ally exacted  by  defendant  of  other  shippers  in  like  cases,  it  appear- 
ing that  defendant  fraudulently  concealed  from  plaintiffs  the 
fact  of  the  discrimination,  held  that  the  actions  did  not  accrue* 
nor  the  statute  of  limitations  begin  to  run  against  them,  until  that 
fact  was  discovered.    Id. 

8.  Agreement  to  pat  honey  :  school  districts.  The  defendant 
district  was  formed  out  of  territory  formerly  belonging  to  the 
plaintiff  district,  and,  in  the  adjustment  of  the  indebtedness  of 
the  original  district,  for  which  the  plaintiff  was  primarily 
liable,  defendant  agreed  to  pay  a  certain  per  cent,  of  it.  More 
than  fifteen  years  after  that  agreement  was  made,  defendant 
having  failed  to  pay,  plaintiff  brought  this  action  to  recover  on 
the  agreement.  There  was  nothing  in  the  contract  or  the  petition 
to  show  any  intention  on  the  part  of  the  contracting  parties  that 
payment  should  be  delayed,  nor  any  necessity  therefor.  Held  that 
'a  right  of  action  at  once  accrued  upon  the  agreement,  and  that 
this  action  was  barred  by  the  statute  of  limitations^  Dist.  Twp, 
of  Carroll  v.  JHst.  Twp,  of  Arcadia,  96. 

4.  Contract  under  ordinance.  "Where  a  city  seeks  to  recover  of  a 
railroad  company  for  the  breach  of  a  contract  arising  upon  the 
acceptance  of  a  grant  under  a  city  ordinance,  the  statute  of  limita- 
tioDs  may  be  interposed  as  a  bar,  the  same  as  in  cases  upon 
ordinary  contracts  between  natural  persons.  (See  opinion  for 
citations.)    City  of  Muscatine  v,  C  hicago,  R.  I.  dr  P.  Ry.  Co,,  645. 

6.  Contract  to  grade  streets  within  reasonable  time.  In  1853 
plaintiff  became  bound,  under  an  ordinance  making  a  grant  to  it, 
to  grade  a  certain  street  in  a  reasonable  time.  Held  that  an  action 
by  the  city  for  a  breach  of  th&  contract  was  barred  in  ten  years  after 
the  right  to  it  accrued,  and  that  such  action,  begun  in  1886,  could 
not  be  maintained.    Id. 

6.  Recovery  of  money  advanced.  An  action  to  recover  money 
advanced  upon  a  verbal  contract  to  pay  it  out  for  plaintiff 's  benefit, 
which  defendant  fails  to  do,  is  barred  in  five  years  after  it  accrues, 
in  the  absence  of  fraudulent  concealment  on  the  part  of  defendant. 
Duncan  v,  Finn,  658. 

7.  As  to  claims  against  estates.    See  Estates  of  Decedents,  9, 10. 

See  Corporations,  4,  5. 
STREETS.     • 

1.  Care  of.    See  Cities  and  Towns,  7-13. 

2.  Railroads  on.    See  Railroads,  1. 

SUPREME  COURT. 

1.  Jurisdiction.    See  Appeals,  1,  2. 

2.  Appbai^  to.    See  Appeals,  1-5. 

SURETIES. 

1.  Collateral  securities:  *' control**  of  implibs  delivery  and 
acceptance.  In  an  action  against  the  surety  upon  a  promissory 
note,  the  defense  was  that  defendant  was  discharged  by  reason  of 
the  surrender  by  the  plaintiff  to  the  principal  debtor  of  certain 
bonds  which' it  held  as  collateral  security ;  and  the  court  instructed 
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that  if  plaintiff  ''controlled  such  bonds  at  the  time  the  note  was 
executed,  as  security  for  the  debt  evidenced  by  the  note,  and  after- 
wards surrendered  them  without  defendant's  consent,  then  defend- 
and  was  discharged.  Held  that  the  word  ** controlled,"  as  used, 
implied  a  delivery  of  the  bonds  to  plaintiff  and  an  acceptance  of 
them  by  it.    Bank  of  Monroe  v,  Otfford,  800. 

2.  Discharge  bt  surrender  of  collaterals  :  payment  of  debt  bt 
NOTE.  The  giving  and  accepting  of  a  promissory  note  for  a  prior 
debt  will  not  be  regarded  as  payment  thereof,  unless  there  be  an 
agreement  of  the  parties  to  that  effect  (see  opinioil  for  citations) ; 
and  where  the  note  is  signed  by  one  as  a  surety,  and  the  creditor 
at  the  time  holds  collateral  security  for  the  debt,  the  agreement  to 
make  the  note  an  absolute  payment  of  the  debt,  so  as  to  justify  the 
creditor  in  surrendering  the  collateral  security  held  for  that  debt, 
musk,  in  order  to  bind  tne  surety,  be  assented  to  by  him ;  otherwise 
the  surrender  of  the  collaterals  without  his  consent  will  release 
him  from  obligation  as  surety.    Id. 

3.  -; :  TO  WHAT  EXTENT  DISCHARGED :  OTHER  SURETIES.  Where  a  note 

with  a  surety  is  given  for  a  portion  of  a  prior  debt,  for  which  the 
creditor  holds  bonds  secured  by  mortgage  as  collateral  security, 
and  he  surrenders  Such  collaterals  without  the  surety's  consent, 
the  surety  is  discharged  to  the  extent  of  the  value  of  the  bonds  so 
surrendered :  and  such  value  is  to  be  determined  in  the  county 
where  the  mortgaged  land  lies,  rather  than  in  that  whei'e  the  trial 
is  pending,  and  is  to  be  estimated  at  the  time  of  the  surrender,  and 
not  at  the  time  of  trial ;  and  the  fact  that  there  are  other  sureties 
on  other  notes  given  to  secure  portions  of  the  same  prior  debt, 
which  sureties  are  not  in  the  case,  does  not  affect  the  surety's  right 
to  be  discharged  to  the  full  value  of  the  surrendered  bonds.    Jd. 

4.  :  ESTOPPEL  TO  DENY  VALUE.  In  such  case,  where  the  cred- 
itor has  recognized  the  value  and  validity  of  the  collaterals,  and 
has  received  monev  thereon,  which  should  have  been  applied  on 
the  secured  debt,  he  cannot  claim  that  the  surety  should  not  be 
released,  on  the  ground  that  the  bonds  were  issued  in  excess  of 
corporate  power,  and,  therefore,  were  invalid  and  of  no  value.  Id,' 

5.  Rights  of.    See  Banks  and  Banking,  1,  2. 

6.  On  bail  bonds.     See  Criminal  Law,  18,  20,  21 

7.  On  delivery  bond.    See  Replevin,  1. 

TAXATION. 

1.  Easement:  possession  of  land  under:  who  pays  taxes.  One 
who  has  the  actual  and  exclusive  possession  of  land  under  an 
easement,  with  the  right  to  so  hold  it  forever,  must  pay  the  taxes 
on  the  land,  and  not  he  who  has  the  empty  title.  (See  opmion  for 
citations.)     City  of  Muscatine  v.  Chicago ,  R,  L  <fc  P.  Ity.  Co,,  645. 

2.  Misdescription:  estoppel.  Water  street  in  the  plaintiff  city 
formerly  ran  along  and  adjacent  to  the  north  bank  of  the  Missis- 
sippi river,  but  by  a  contract  between  the  city  and  defendant  it 
was  located  further  north,  and  the  land  between  the  street,  as  thus 
locxvted,  and  the  river  was  granted  to  defendant,  and  occupied  by 
it.  When  a  special  tax  was  levied  upon  such  land,  described  sls 
lying  between  Water  street  and  the  river,  held  that  the  defendant 
could  not  be  heard  to  say  that  the  description  was  an.  impossible 
one,  and  the  levy  therefore  invalid,  on  the  ground  that  there  was 
no  land  between  Water  street  and  the  river.    Id. 
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TAXES, 
1.     Collection  by  action.    See  Cities  and  Towns,  13. 

0.  Taxes  on  easement  :  who  pats.    See  Taxation,  1. 

TAX  SALE  AND  DEED. 

1.  Notice  to  redeem  :  person  to  whom  land  is  taxed.  Where  land 
sold  for  taxes  is  taxed  to  an  unknown  owner  -when  the  notice  to 
redeem,  required  by  section  894  of  the  Code,  should  be  given,  no 
notice  is  required.  (See  opinion  for  citations.)  And  where,  at  the 
time  for  giving  such  notice,  the  land  was  taxed  to  an  unknown 
owner,  but  the  holder  of  the  tax-sale  certificate  had  paid  the  taxes, 
and  the  treasurer,  after  his  custom,  had  entered  his  name  opposite 
the  description  of  the  land  in  the  tax  list,  in  the  column  of  owner's 
names,  this  did  not  amount  to  a  taxation  of  the  land  to  him,  and 
he  was  not  required  to  serve  notice  upon  himself  of  the  expiration 
of  the  time  for  redemption,  in  order  to  make  valid  his  tax  aeed  for 
the  land.    Inmn  v,  Burdick^  69. 

2.  Defective  notice  to  redeem  r  cured  by  time  as  against  prior 
MORTOaoe.  Although  the  proof  of  publication  of  notice  to 
redeem  from  a  tax  sale  is  defective,  the  defect  is  cured  by  posses- 
sion of  the  land  for  five  years  under  the  tax  deed  made  pursuant 
to  such  notice,  not  only  as  against  the  former  owner  seeking  to 
recover  the  land,  but  also  as  against  a  mortgagee  of  the  former 
owner  seeking  to  foreclose  his  mortgage  ;  fpr  the  mortgage  lien  is 
extinguished  with  the  title  on  which  it  is  based.  (See  opinion  for 
citations.)    BuU  v.  (Hlbert,  547. 

8.  Taxes  not  brought  forward  :  error  cured  by  time  and  posses- 
sion. Where  land  was  sold  in  the  year  1867  for  the  taxes  of  1866, 
which  were  not  brought  forward  upon  the  tax  list  of  1867,  as 
required  by  section  845  of  the  Code,  held  that  the  defect  was  cured, 
as  against  the  owner  of  the  patent  title,  by  the  lapse  of  fifteen 
years,  and  the  actual,  open  and  notorious  possession  of  the  land 
during  the  last  eight  of  those  years  by  the  holder  of  the  tax  title. 
(See  Griffin  v,  Bruce,  73  Iowa,  126.)    CoUins  v,  Valleati,  626. 

4.  Action  to  redeem:  new  trial  without  notice:  certiorari. 
Plaintiffs  brought  this  action  in  equity  to  redeem  land  from  a  tax 
sale  and  deed,  on  the  ground  that  no  notice  of  the  expiration  of 
the  lime  of  redemption  was  given,  as  required  by  section  894  of 
the  Code ;  and  they  also  asked  that  the  rentd  be  set  off  against  the 
taxes,  and  that  they  have  a  writ  of  possession.  Their  prayer  was 
granted,  and  decree  entered  accordingly.  Afterwards,  a  pur- 
chaser from  the  defendant  in  that  action  moved  the  court  for  a 
new  trial,  which  motion  was  granted  without  notice  to  plaintiffs, 
on  the  ground  that  the  action  was  one  to  recover  real  property, 
and  that,  therefore,  no  notice  of  the  motion  for  new  trial  was 
necessary,  under  Code,  sections  8268  and  8269.    But  held— 

(1)  That  the  action  was  brought  under  section  893  of  the  Code, 
to  redeem  from  a  tax  sale  after  a  deed  had  been  executed, 
and  that  its  character  was  not  changed  by  the  asking  of 
other  relief,  which  was  merely  incidental. . 

(2)  That  the  court  had  no  jurisdiction  to  grant  a  new  trial  with- 
out notice  to  plaintiffs. 

(8)  That  certiorari,  and  not  appeal,  was  their  proper  remedy, 
since  they  were  not  present  to  enter  exceptions  to  the  rulin|j^, 
and  appeal  would  have  been  unavailing.  CaUananv,  Lewis, 
452. 
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TENANCY  IN  COMMON. 

•  See  Homesteads,  2 ;  Pabtition,  1, 2 ;  Railboads,  1. 

■ 

TENDER. 

1.  Admission  of  liability.  To  make  a  tender  of  money  to  a  claimant 
is  an  admission  of  liability  to  the  amount  of  the  tender.  (See 
opinion  for  citations.)    Rainwater  v,  HummeU,  571. 

2.  Deposit  in  bane  without  notice.    Where  defendant  tendered  to 

Slaintiff  money  which  he  was  owing. him,  and  plaintiff  refused  it, 
efendant  was  not  discharged  from  liability  oy  depositing  the 
money  in  a  bank  to  plaintiff's  credit,  without  notifying  him  thereof 
until  after  the  bank  had  failed.    Id. 

8.  Of  no  avail  if  not  kept  good.  One  who  makes  a  tender  which 
is  refused,  and  who  fails  to  keep  it  good  by  bringing  the  money 
into  court  when  sued  on  the  demand,  and  refuses  to  pay  the  sum 
when  afterwards  demanded,  loses  the  benefit  of  the  tender.    IfL 

TRESPASS. 

See  Injunctions,  1. 

TRUSTS. 

1.  Legatees  chabged  with  tbusts  :  bemoval  by  coubt.  Persons  to 
whom  money  is  bequeathed,  but  who  are  charged  with  the  duty  to 
use  it  for  the  benefit  of  others,  are,  considered  in  their  relation  to  the 
testator  and  the  will,  legatees,  but  considered  in  their  relation  to  the 
beneficiaries  of  the  property,  they  are  trustees,  and,  as  such,  upon 
their  refusal  to  act,  they  may  be  removed  by  the  court,  and  others 
appointed  in  their  stead,  to  the  end  that  the  trust  fail  not ;  and  the 
persons  so  appointed  may  demand  and  collect  the  money  of  the 
executor.  (Compare  Perry  v,  Drury,  56  Iowa,  60,  and  Seda  v, 
Huble,  76  Iowa,  429.)    In  re  Estate  of  Petranek,  410. 

2.  AcnoN  AGAINST  TBUSTEE8  TO  DiscovEB  PBOPEBTT.  See  Creditors' 
BUls,  1,  2. 

USURY. 

In  JUDGMENTS  CONFESSED:  NEW  NOTES:  DEFENSE.  Defendants,  in 
actions  brought  against  them,  after  filing  answers,  consented  tq 
judgments  against  them  on  certain  notes.  Afterwards  new  notes 
were  given  for  the  amount  of  the  judgments.  Held  that,  if  the 
judgments  were  rendered  upon  usurious  notes,  and  were  confessed 
merely  as  a  means  of  evading  the  law  against  usury,  the  defense 
of  usury  might  be  set  up  against  the  new  notes,  but  that  the 
makers  of  the  notes  would  have  the  burden  to  prove  that  the  judg- 
ments were  of  that  character,  and  that  in  this  case  ( see  opinion 
for  evidence)  they  failed  to  establish  that  fact.  (See  opinion  for 
citations.)    Stoddard  v,  Lloyd,  11. 

VENDORS  AND  PURCHASERS. 

1«  Fbaud  :  BESCI88I0N :  EVIDENCE.  The  evidence  in  this  case  (see 
opinion)  is  held  to  show  thut  defendants,  who  knew  the  value  of 
the  property  on  both  sides,  conveyed  to  plaintiffs  land  in  the  state 
of  Alissouri,  worth  one  hundred  and  sixty  dollars,  in  exchange  for 
propertv^  in  Iowa  (where  all  the  parties  resided)  and  notes  of  the 

Slaintiffs  worth  in  the  aggregate  twelve  hundred  dollars,  and  that 
efendants  induced  plaintiffs  to  make  the  exchange  by  false  rep- 
.  resentations  as  to  tne  qualitv,  location  and  value  of  the  land ; 
wherefore  it  is  held  that  the  decree  of  the  district  court  rescind- 
ing the  contract  was  justified.    Stroff  v,  Swafford,  185. 
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2.     :  :  TENDER.    In  such  case,  althoa^^h  defendants  had, 

prior  to  the  beginning  of  the  action  for  rescission,  paid  off  an 
incumbrance  on  the  property  conveyed  by  plaintiffs  to  them,  it 
was  not  necessary  for  plaintiffs,  in  order  to  recover,  to  tender  the 
defendants  the  amount  so  paid  ;  because  defendants  had  conveyed 
the  property,  so  that  it  could  not  be  reconveyed  to  plaintiffs,  and 
the  decree  could  and  did  credit  defendants  with  the  amount  in 
fixing  the  money  judgment  which  they  should  pay  in  lieu  of  the 
property.    JcL 

3.     :    :    EXCBSSIVB   DEMAND.      Nor  could    a  decree   for 

rescission  be  avoided  in  such  case  because  plaintiffs,  in  their  offer 
to  rescind,  demanded  their  property  back,  and  also  their  dam- 
ages on  account  of  expense  and  trouble ;  especially  where  there 
was  nothing  to  show  that  defendants  were  disposed  to  make  a 
restitution  on  any  terms.    Id, 

4.     :  :  DELAY.    Where   in  such  case  it   appeared  that 

defendants  agreed,  when  the  contract  was  made,  that,  if  their 
representations  were  not  true,  the  property  of  plaintiffs  was  to  be 
returned  and  damages  paid,  an  action  for  rescission,  based  upon 
such  agreement,  could  be  maintained,  though  the  offer  to  rescind 
was  not  made  as  promptly  as  is  required  where  rescission  is 
demanded  on  the  ground  of  fraud  alone.    Id. 

5.      :  :  DAMAGE    TO  LAND  IN   THE    MEANTIME.      Nor    COUld 

defendants  in  such  case  avoid  a  rescission  on  the  ground  that,  in 
the  meantime,  timber  had  been  stolen  from  the  land  in  Missouri, 
so  that  they  could  not  be  placed  in  statu  quo  by  a  reconveyance  to 
them, — it  appearing  that  plaintiffs  had  not  bieen  in  possession  of 
the  land,  nor  responsible  for  the  theft,  and  that  it  would  doubtless 
have  occurred  had  there  been  no  change  in  the  title.    Id. 

C.  MORTOAQED  PROPEETY  ;  EXTENSION  OP  TIME  TO  PURCHASER  I  PER- 
SONAL LIABILITY.  Where  one  purchases  mortgaged  property,  sub- 
ject to  the  mortgage,  but  without  assuming  to  pay  the  mortgage 
debt,  which  is  not  yet  due,  and  he  afterwards  negotiates  an  exten- 
sion of  time  on  the  debt,  but  expressly  stipulates  with  the  holder 
of  the  mortgage  that  he  is  not  thereby  to  become  personally 
responsible  for  the  debt,  he  does  not  become  so  responsible,  though 
the  mortgaged  property  so  depreciates  in  value  as  to  become  insuf- 
ficient security  for  the  debt.    Duncan  v,  Finn,  658. 

7.  Resale  upon  agreement  to  account:  rescission.  Where  the 
plaintiff  conveyed  land  to  the  defendant  to  secure  a  debt,  and  it 
was  afterwards  agreed  tliat  the  latter  should  sell  the  land  and, 
after  paying  the  debt  and  another  lien,  should  account  to  plaintiff 
for  the  balance  of  the  proceeds,  and  the  plaintiff  ratified  a  sale  so 
made  by  surrendering  possession  of  the  premises  to  the  defendant's 
vendee,  held  that  plaintiff's  right  to  recover  the  balance  of  the 
proceeds  could  not  be  defeated  by  a  rescission  of  the  sale  by  the 
defendant  and  his  vendee,  without  plaintiff's  consent.  Pelleyv. 
Walker,  142. 

8.  Quitclaim  deed  :  prior  equities  :  notice  presumed.  One  who 
takes  a  mere  quitclaim  deed  for  real  estate  is  conclusively  pre- 
sumed to  have  notice  of  prior  equities  and  takes  subject  thereto,  and 
so  an  unrecorded  bond  for  a  deed  takes  precedence  of  a  subsequent 
quitclaim  deed,  though  the  deed  is  based  upon  a  valuable  consid- 
eration and  is  taken  without  actual  notice  of  the  bond.  Section 
1941  of  the  Code,  which  provides  that  "  no  instrument  affecting 
real  estate  is  of  any  validity  against  subsequent  purchasers  for  a 
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valuable  consideration,  without  notice,  unless  recorded,**  etc.,  doel 
not  apply,  because  the  law  presumes  notice  on  the  part  of  thd 
grantee  in  a  quitclaim  deed.  ( See  opinion  for  cases  followed. 
(Pettingill  v.  Vevin,  85  Iowa,  853,  overruled,)  Steele  v,  Sioux 
Valley  Bank,  889. 

9.  Vendor  's  lien  :  agreement  to  execute  mortgaqb.  Where  a 
purchaser  of  J^nd  paid  a  part  of  the  price  and  took  possession,  and 
agreed  to  execute  a  mortgage  for  the  residue,  and  the  mortgage 
which  was  prepared,  and  which  he  was  to  execute,  but  which  he 
never  did  execute,  provided  that  he  should  keep  the  taxes  paid, 
and  he  failed  to  pay  them,  and  the  vendor  paid  them  to  preserve 
his  security,  held  that  the  vendor  had  a  lien,  according  to  the 
terms  of  the  prepared  mortgage,  not  only  for  the  residue  of  the 
purchase  price,  but  also  for  the  taxes  paid  by  him.  Devin  v, 
EagUson,  269. 

10.  :  :  JUDGMENT  creditors  :  priority.    In  such  case, 

where  merchants  extended  credit  to  the  purchaser  after  the  pur« 
chase,  but  before  his  deed  was  recorded,  but  they  did  so  not 
knowing  of  nor  relying  upon  his  purchase  of  the  land,  and,  after 
the  deed  was  recorded,  they  procured  a  judgment  against  hiin, 
which  became  a  lien  on  the  land,  held  that  such  lien  was  inferior 
to  the  vendor's  lien  for  purchase  money  and  taxes.    Id, 

11.  :   :  extinguishment  by  vendee's  insolvency  and 

ASSIGNMENT.  The  veudor^s  lien  in  such  case,  not  being  a  mere 
equity,  but  based  upon  a  contract  which  a  court  of  equity  will 
enforce,  is  not  extinguished  by  the  insolvency  of  the  vendee,  and 
his  assignment.  Code,  section  1940,  which  provides  that  no  ven- 
dor's lien  for  unpaid  purchase  money  shall  be  valid  after  a  convey- 
ance by  the  vendee,  unless  reserved  by  a  proper  instrument  in 
writing,  duly  acknowledged  and  recorded,  does  not  apply  to  a  lien 
thus  created  by  contract.    (See  opinion  for  citations.)    Id,    - 

12.    :    LOST    BY    MINGLING   WITH    OTHER    DEBTS.     Plaintiff    and 

defendant  exchanged  lands  in  such  a  way  that  defendant  was  to 
pay  plaintiff  five  hundred  dollars  in  thirty  days  as  the  difference 
between  the  values  of  the  properties,  but  the  agreement  included 
other  transactions,  to  be  done  in  the  meantime,  involving  expend- 
itures of  money,  all  of  which,  together  with  the  item  of  ^'^^  hun- 
dred dollars  first  named,  were  settled  together,  and  a  balance  of 
one  thousand  dollars  was  thus  found  to  be  due  plaintiff  from 
defendant,  for  which  defendant  then  executed  his  notes.  B^dd 
that,  by  allowing  the  five-hundred-dollar  demand  to  be  thus 
blended  with  other  demands,  he  waived  his  right  to  a  vendor's  lien 
therefor.    Erickson  v.  Smithy  874. 

18.    :    AGREEMENT    TO    MORTGAGE    LAND    TO    SECURE   PURCHASE 

MONEY.    See  Statute  of  Frauds,  1. 

VENUE. 
Change  of.    See  Criminal  Law,  27. 

VERDICT. 

1.  Special  interrogatories  :  indefinite  answers.  Where  the  gen- 
eral verdict  could  not  have  been  controlled  by  any  answers  that 
might  have  been  made  truthfully  to  special  interrogatories,  the 
fact  that  some  of  them  were  not  answered  accurately,  and  others 
not  answered  at  all,  is  no  ground  for  reversal.  Pence  v.  Chicago, 
R.  L  &  P.  By.  Co.,  389. 

2.  Personal  injury:  amount.  Where  a  physician  with  a  life 
expectancy  of  twenty -three  years,  and  with  a  practice  worth  from 
twelve  hundred  to  fifteen  hundred  dollars  per  vear,  was  almost 
totally  disabled  by  defendant's  negligence,  and  incurred  great 
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saffering  and  expense  on  account  thereof,  a  verdict  for  twenty- 
four  thousand  dollars*  damages,  nine  thousand  dollars  of  which 
was  remitted  to  avoid  a  new  trial,  was  not  so  large  as  to  evince 
passion  or  prejudice  on  the  part  of  the  jury, — no  improper  motives 
oeing  apparent.    Id.  I 

WARRANTY. 

1.  Condition  broken.    See  Sales,  6. 

2.  When  implied  by  law.    See  Sales,  9. 

WATERS. 

1.      COLLEOnON  BY  TILE    DRAINS  /  CASTING  ON  LOWER    ROTATE.      The 

owner  of  the  dominant  or  higher  estate  has  the  right  to  conduct 
the  water  falling  upon  his  land,  by  means  of  under^ound  tile 
drains,  into  the  channel  provided  by  nature  for  the  drainage  of  his 
land,  and  through  such  channel  to  cast  it  upon  the  servient  or 
lower  estate.     Vannest  v.  Fleming,  638. 

2.  Drainage  by  acquiescence:  subsequent  change.  Where  a 
drain  or  ditch  has  been  established  by  the  acquiescence  of  two 
adjoining  land-owners,  and  it  is  required  by  the  best  interests  of 
both  owners,  and  the  manner  of  its  construction  is  in  accord  with 
the  natural  flow  of  the  water,  and  the  quantity  of  the  water  has 
not  been  increased  nor  its  flow  diverted  by  the  owner  of  the  higher 
land,  the  lower  or  servient  owner  cannot  obstruct  or  abolish  the 
ditch  without  the  consent  of  the  upper  owner ;  and  the  rights  and 
duties  of  the  parties  pass  to  their  grantees  with  the  land.    Id, 

8.  Drainage  by  agreement  :  subsequent  change.  Where  a  ditch 
for  the  drainage  of  surface  water  has  been  constructed  jointly  by 
two  adjoining  land-owners,  under  an  oral  agreement  as  to  its 
course,  etc.,  each  party  contributing  labor  or  money  to  its  con- 
struction, and  they  have  recognizea  the  ditch  by  plowing  and 
farming  in  accord  with  it,  neither  can  set  aside  or  disregard  it 
without  the  consent  of  the  other.    Id, 

WILLS, 

1.  Revocation  :  eqxhty.    See  Homesteads,  8. 

2.  Legatees  charged  with  trusts:    removal  by  court.     See 

Trusts,  1. 

WITNESSEa 

1.  Impeachment.    See  Criminal  Law,  11. 

2.  Mileage.    See  Criminal  Law,  15. 

WORDS  AND  PHRASES. 

1.  "Aiding  and  abetting."    See  Criminal  Law,  18. 

2.  Bank  *'  deposit."    See  Criminal  Law,  38. 
8.     "Insolvency."    See  Criminal  Law,  41. 
4.     "Lewdness."    See  Criminal  Law,  46. 
6.     -'Non-resident  ALIEN."    See  Dower,  1. 

6.  "  Purchaser."    See  Dower,  2. 

7.  ' '  Heirs."    See  Insurance,  5. 

8.  "  Trial."    See  Justices  of  the  Peace,  2. 

9.  "  Control  "  of  collateral  securities.    See  Sureties,  1. 
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